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PREFATORY  NOTE. 


Soon  after  the  death  of  Judge  Fox  his  executor 
placed  in  my  hands  the  MSS.  of  his  judicial  opinions  to 
be  edited.  Having  devoted  to  this  work  such  time  as 
was  free  from  more  imperative  duties,  I  now  present 
the  result  in  two  volumes  of  reports. 

I  have  endeavored  to  verify  all  citations  and  quota- 
tions and  to  guard  against  all  errors  of  the  press,  and 
I  only  desire  that  my  work  may  be  charitably  received 
and  prove  valuable  to  my  professional  brethren. 

Thos.  H.  Haskell. 
Portland,  Me.,  October  1,  1887. 
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BIOGRAPHICAL  NOTE. 


Edward  Fox  was  born  at  Portland,  Maine,  July  10, 
1815.  He  graduated  from  Harvard  College  in  1834. 
He  pursued  his  preparatory  legal  studies  in  the  office 
of  Willis  &  Fessenden  at  Portland  and  at  the  Dane  Law 
School,  taking  the  degree  of  L.L.B.  in  1837,  and  was 
admitted  to  the  bar.  He  at  once  became  a  co-partner 
with  Randolph  A.  L.  Codman,  with  whom  he  continued  • 
as  Codman  &  Fox  until  1847,  when  he  took  his  younger 
brother  Frederick  a  partner  under  the  firm  name  of 
E.  &  F.  Fox.  In  the  latter  association  he  continued 
for  the  remainder  of  his  practice,  though  it  was  once 
interrupted  in  the  effort  to  restore  the  health  of  his 
wife  by  removal  to  more  favorable  climate,  and  again 
by  a  brief  service  on  the  Supreme  Bench  of  the  State. 

He  was  appointed  Associate  Justice  of  the  Supreme 
Judicial  Court  of  Maine,  Oct.  24,  1862,  and  resigned 
in  March,  1863. 

He  was  appointed  Judge  of  the  District  Court  of  the 
United  States  for  the  District  of  Maine  by  President 
Johnson  in  1866. 

On  the  11th  of  December,  1881,  he  sat  during  a  jury 
trial  and  closed  the  day  by  a  charge  marked  with  char- 
acteristic clearness  and  strength.  He  died  while  asleep 
on  the  night  following,  after  judicial  service  of  fifteen 
years  in  the  seat  honored  for  more  than  forty-four 
years  by  his  predecessor,  the  illustrious  Ashur  Ware. 
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DISTRICT    COURT. 


THE  REGULATOR. 

Septembbb,  1866. 

1.  A  domestic  yessel  is  a  foreign  vessel  in  all  domestic  ports  out- 

side of  the  state  where  she  is  owned  and  registered,  or  enrolled. 

2.  The  master  of  a  foreign  vessel,  in  case  of  necessity,  may  bind 

himself  and  the  owners  personally,  and  subject  his  vessel  to  a 
maritime  lien  for  supplies  and  repairs  without  an  express  hypoth- 
ecation, when  he  obtains  them  on  the  credit  of  the  vessel. 

3.  A  part-owner,  present  in  a  state  other  than  where  his  vessel 

belongs  and  where  the  other  owners  do  not  reside,  there  superin- 
tending the  repair  and  taking  general  charge  of  his  vessel,  does  not 
act  as  master,  but  as  managing  owner  and  ship's-husband. 

4.  A  maritime  lien  is  not  implied  upon  a  foreign  vessel  for  supplies 

and  repairs  ordered  by  the  owner,  and  not  obtained  and  furnished 
upon  the  credit  of  the  vessel. 

5.  Semble.    Such  supplies  and  repairs,  necessarily  obtained  and  fur- 

nished upon  the  credit  of  the  vessel,  needed  for  her  preservation,  or 
to  enable  her  to  proceed  on  her  voyage,  create  a  maritime  lien  upon 
her;  and  the  necessity  for  credit  to  the  vessel  is  presumed,  when 
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they  are  ordered  by  the  master,  and  that  fact  is  evidence  of  the 
necessity  for  the  supplies,  etc.,  furnished.  The  OrapeshoU  ^  WalL, 
129.  The  Ouy,  id.,  758.  The  KcUorama,  10  Wall,  204.  Insurance 
Company  vs.  Baring,  20  WalL,  150. 

In  admiralty.  Libel  in  rem  to  enforce  a  maritime  lien 
upon  the  Steamer  Regulator  for  supplies  and  materials,  nec- 
essaries furnished  at  the  request  of  the  owners  at  the  port 
of  Portland,  Maine. 

Charles  Spear  of  Boston,  Massachusetts,  made  claim  and 
answer  admitting  that  the  vessel  hailed  from  Boston,  and 
that  having  been  laid  up  for  the  winter  at  Portland  without 
master  or  crew,  he  having  the  care  and  management  of  her, 
and  being  present  in  Portland  superintending  her  repairs, 
ordered  the  supplies  and  materials  furnished  by  the  libellants. 

It  appeared  that  the  facts  were  well  known  to  the  libel- 
lants, and  that  they  charged  the  supplies  and  materials  to 
the  vessel,  but  that  the  owner,  who  ordered  them,  supposed 
that  they  were  furnished  on  his  credit. 

Mr.  Almon  A.  Strout  and  Mr.  Qeorge  F.  Shepley^  proctors 
for  libellant. 

Mr.  John  H.  Williams  and  Mr.  William  L.  Putnam^  proc- 
tors for  claimant. 

Fox,  J.  It  is  claimed  that  a  lien  does  not  exist  against 
the  vessel  for  these  supplies,  first,  because  the  managing 
owner  was  present  and  procured  the  supplies ;  and  secondly, 
because  it  does  not  appear  that  a  necessity  existed  for  the 
supplies,  and  that  they  could  not  be  obtained  only  upon  the 
credit  of  the  vessel. 

The  vessel  was  enrolled  in  Boston,  and  all  the  owners 
resided  in  Massachusetts  at  the  time  the  supplies  were  furn- 
ished, and  there  can  be  no  doubt  that  within  the  ordinary 
meaning  of  the  phrase  as  understood  by  courts  of  admiralty 
in  the  United  States,  this  steamer  must  be  deemed  a  foreign 
vessel  when  in  the  port  of  Portland,  subject  to  all  the  bur- 
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dens  and  liabilities  of  foreign  vessels  in   matters  of  this 
nature. 

By  the  law  of  England,  the  master  of  a  ship  has  not  power 
to  create  a  lien  on  a  vessel  as  security  for  the  payment  of 
repairs  and  supplies  obtained  in  a  foreign  port,  save  by  a 
bottomry  bond;  but  such  is  not  the  maritime  law  of  the 
United  States  as  recognized  by  the  Supreme  Court  of  the 
United  States.  It  has  been  decided  by  that  tribunal,  that 
the  master  of  a  vessel  of  the  United  States,  being  in  a  for 
eign  port,  has  power  in  case  of  necessity  to  hypothecate  the 
vessel  and  also  to  bind  himself  and  the  owners  personally 
for  repairs  and  supplies,  and  he  does  so  without  any  express 
hypothecation,  when  in  case  of  necessity,  he  obtains  them 
on  the  credit  of  the  vessel  without  a  bottomry  bond,  and 
this  I  understand  to  be  the  ancient  and  general  maritime  law 
of  the  commercial  world. 

Each  party  admits  that  these  supplies  were  procured  by 
Gray,  the  painter,  upon  the  order  of  Spear,  and  the  libellants 
contend,  that  at  that  time,  there  being  no  other  master  of  the 
steamer.  Spear  must  be  understood  as  acting  in  the  capac- 
ity of  master  in  ordering  these  supplies,  and  thereby  bound 
the  vessel  for  them.  It  therefore  becomes  highly  important 
to  determine  what  was  done  by  Spear,  and  whether  in  what 
he  did,  he  acted  as  a  master.  It  appears  that  the  steamer 
at  this  time  was  laid  up  for  the  winter  season  in  Portland, 
that  her  former  master  and  crew  were  discharged,  and  that 
Spear  was  one  of  the  resident  owners  in  Boston,  that  he 
came  to  Portland,  was  here  during  the  greater  part  of  the 
time  the  vessel  was  undergoing  these  repairs,  having  the 
general  charge  and  superintendence  of  them,  none  of  the 
other  owners  being  present ;  that  the  larger  portion  of  the 
expenditures  upon  the  boat  were  made  before  the  first  of 
March,  when  she  commenced  her  trips  anew  to  the  Penob- 
scot under  the  charge  of  a  master  other  than  Spear ;  that 
she  afterwards  was  in  the  employ  of  the  Government,  and 
about  May  third  returned  to  Portland,  when  as  the  answer 
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alleges,  the  master  left  her  and  went  home,  and  Spear  came 
down  again  to  Portland,  took  charge  of  the  vessel  directing 
further  repairs,  and  ordering  from  the  libellants  such  further 
material  as  was  necessary.  In  so  conducting,  I  cannot  con- 
sider that  Spear  was  acting  as  a  master  of  the  vessel,  he  was 
rather  the  ship's-husband,  or  managing  owner,  and  all  that 
he  did  can  much  better  be  referred  to  that  capacity,  rather 
than  to  that  of  a  master.  When  the  duties  of  a  master  were 
to  be  discharged,  when  the  vessel  needed  a  master  and  was 
ready  for  her  voyage,  a  master  is  then  engaged,  he  assumes 
the  command  and  acts  as  master  of  the  boat  until  it  is 
thought  expedient  to  make  further  repairs,  then  the  master 
retires,  and  Spear,  as  managing  owner,  returns  to  Portland 
and  takes  the  charge  and  direction  of  such  repairs.  All  these 
circumstances  compel  me  to  conclude  that  in  ordering  these 
supplies,  I  must  view  Spear  not  as  a  master,  but  as  an  owner, 
and  that  at  the  time,  it  was  understood  by  the  libellants  that 
the  boat  was  without  a  master,  that  Spear  was  one  of  the 
owners  superintending  the  repairs.  In  fact,  the  libel  alleges 
that  the  supplies  were  ordered  by  the  owners. 

Is  a  maritime  lien  implied  for  necessary  supplies  furnished 
a  vessel  in  a  foreign  port,  by  the  direction  of  a  managing 
owner,  there  present  superintending  her  repairs  and  ordering 
the  supplies  ? 

In  the  St.  Jago,  9  Wheat.,  409,  Mr.  Justice  Johnson, 
speaking  for  the  Supreme  Court  of  the  United  States  of 
claims  of  material  men,  says,  "It  is  not  in  the  power  of  any 
one  but  the  ship-master,  not  the  owner  himself,  to  give  these 
implied  liens  on  the  vessel,  and  in  every  case  the  last  lien 
given  will  supersede  the  preceding."  *  «  *  "The  vessel  must 
get  on ;  this  is  the  consideration  that  controls  every  other. 
For  these  purposes,  the  law  maritime  attaches  the  power  of 
pledging  or  subjecting  the  vessel  to  material-men  to  the 
office  of  ship-master,  and  considers  the  owner  as  vesting  him 
with  those  powers  by  the  mere  act  of  constituting  him  ship- 
master.   The  necessities  of  commerce  require,  that  when 
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remote  from  his  owner,  he  should  be  able  to  subject  his 
owners'  property  to  that  liability,  without  which  it  is  reason- 
able to  suppose  he  will  not  be  able  to  pursue  his  owners' 
interests.  But  when  the  owner  is  present,  the  reason  ceases, 
and  the  contract  is  inferred  to  be  with  the  owner  himself,  on 
his  ordinary  responsibility,  without  a  view  to  the  vessel,  as 
the  fund  from  which  compensation  is  to  be  derived." 

Chief  Justice  Taney,  in  the  case  of  Sarchet  v.  Sloop  Davis^ 
Crabbe,  200,  recognized  the  same  principle,  that  no  implied 
lien  was  created  by  the  general  maritime  law,  when  the 
owner  was  present  with  his  vessel  in  a  foreign  port,  and 
makes  the  contract  for  the  supplies.  He  says,  "That  in  the 
case  of  the  St.  Jago,  it  was  decided,  that  the  lien  given  by 
the  general  maritime  law  is  confined  to  contracts  made  by 
the  ship-master  in  a  foreign  port,  in  the  absence  of  the  owner, 
and  that  no  lien  is  implied  when  tlie  owner  himself  is  pres- 
ent and  makes  the  contract,  and  that  in  such  case,  the  work 
and  materials  are  presumed  to  be  furnished,  not  on  the 
credit  of  the  vessel,  but  on  that  of  the  owner." 

In  Thomas  vs.  Oshom^  19  How.,  22,  Mr.  Justice  Curtis, 
speaking  for  the  majority  of  the  Supreme  Court,  says, 
"It  is  true,  this  implied  lien  does  not  exist  in  a  place  where 
the  owner  is  present."  Chief  Justice  Taney  on  p.  43,  says, 
"But  if  the  owner  is  present  and  the  supplies  are  furnished 
to  him,  it  is  equally  well  established  that  the  credit  is  pre- 
sumed to  have  been  given  to  him  personally,  and  no  lien  on 
the  vessel  is  implied." 

Conkling,  1  Conk.,  80,  states  this  principle  as  follows, 
**To  guard  against  possible  misapprehension,  it  is  proper  to 
state,  that  no  lien  is  ever  implied  from  contracts  made  by  the 
owner  in  person.  It  is  only  those  contracts  which  the  master 
enters  into  in  his  character  of  master  that  specifically  bind  the 
ship,  or  affect  it  by  way  of  lien  or  privilege  in  favor  of  the  cred- 
itor." *  ♦  *  "When  the  owner  is  present  and  acting  in  his 
own  behalf  as  such,  the  contract  is  presumed  to  be  made  with 
him  on  his  ordinary  responsibility,  without  a  view  to  the 
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vessel  as  a  fund  from  which  compensation  is  to  be  derived." 
I  have  endeavored  to  ascertain  why  a  lien  is  implied  on 
the  vessel,  when  the  supplies  are  obtained  by  the  ship-master 
in  a  foreign  port,  and  not  implied,  when  ordered  by  the  owner 
himself  at  the  same  port.  It  seems  to  me  the  distinction  must 
have  originated  from  the  fact,  that  under  the  ancient  mari- 
time usages  and  customs,  the  master  could  not,  in  the  proper 
sense  of  the  work,  bind  the  owners  personally,  because,  they 
could  always  withdraw  themselves  from  their  responsibility 
by  abandoning  ship  and  freight.  This  principle  is  fully  ex- 
plained and  commented  on  by  Judge  Ware,  with  his  custom- 
ary clearness  and  learning  in  the  case  of  the  Phcebe^  1  Ware, 
263.  Under  such  circumstances,  as  the  personal  credit  of  the 
owners  would  not  be  involved  for  the  supplies,  there  would 
seem  to  arise,  from  the  very  necessity  of  the  case,  a  lien  on 
the  vessel  for  the  necessary  supplies  furnished  her  on  the 
master's  order,  with  which  to  prosecute  her  voyage ;  the 
vessel  must  move  on ;  she  would  be  frequently  in  need  of 
supplies,  and  the  master  would  find  himself  in  a  foreign  port, 
without  credit  or  means  to  procure  them,  excepting  by 
bottomry  of  the  vessel,  which  would  be  vexatious  and  ex- 
ceedingl}'^  expensive.  Sometimes  only  a  small  amount  of 
supplies  would  be  necessary ;  and  the  great  interests  of  com- 
merce were  therefore  certainly  promoted  by  allowing  a  lien 
to  be  implied  for  them  upon  the  vessel,  when  so  furnished 
at  the  request  of  the  master.  These  necessities  could  not 
exist  to  so  great  an  extent,  when  the  owner  was  present  with 
his  vessel ;  he  could  bind  himself,  could  use  his  personal  credit, 
could  not  only  bind  his  vessel  by  express  hypothecation,  but 
by  being  a  party  to  the  contract  render  himself  personally 
accountable  for  the  supplies,  and  ordinarily  would  be  pre- 
sumed to  be  so  situated  as  to  make  such  a  bargain,  and  give 
such  security  for  his  liability  as  he  should  think  expedient ; 
from  this  I  think  the  diflference  originated,  and  it  has  con- 
tinued for  so  great  a  length  of  time,  and  been  so  often 
acknowledged  by  our  courts  of  admiralty,  that  I  must  rec- 
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ognize  it  as  binding  aud  obligatory  upon  me  in  the  decision 
of  the  present  cause. 

It  is  contended  by  the  libellants,  that  they  delivered  the 
goods  on  the  credit  of  the  steamer,  charging  them  to  her,  and 
that  they  would  not  have  delivered  them  on  the  credit  of 
the  owner. 

It  is  not  pretended  that  they  informed  the  managing  owner 
before  the  goods  were  delivered  by  them,  that  they  should 
credit  the  vessel,  and  the  owner  in  his  answer  alleges,  that 
he  did  not  intend  to  create  any  such  lien,  but  understood 
that  the  goods  were  delivered  on  the  credit  of  the  owners. 
There  seems  therefore  to  have  been  a  misunderstanding  be- 
tween the  parties,  one  supposing  he  was  crediting  the  steamer, 
and  the  other  that  the  credit  was  given  to  the  owners ;  under 
these  circumstances  it  appears  to  me  that  the  general  princi- 
ple of  law  must  control,  and  that  as  nothing  was  said  be- 
tween the  parties  as  to  the  credit,  the  law  will  infer  that  they 
were  delivered  on  the  credit  of  the  party  present  and  order- 
ing the  supplies. 

It  has  been  suggested,  that  Spear  was  only  a  part-owner 
of  the  steamer,  and  that  the  principle  relating  to  supplies 
furnished  to  a  vessel  in  a  foreign  port,  upon  the  order  of  the 
owner  there  present,  does  not  apply  where  it  is  a  part-owner, 
who  procures  the  supplies,  and  who  may  have  but  a  small 
interest  in  the  vessel. 

It  may  be,  that  a  distinction  should  be  drawn  between  the 
two  cases,  but  if  so,  I  should  not  consider  it  applicable  in 
the  present  case,  as  I  consider  Spear  was  authorized  to  act, 
in  making  the  repairs,  as  managing  owner,  and  bound  his  co- 
owner  by  his  contracts  in  their  behalf. 

I  am  therefore  of  opinion  that  under  the  circumstances  of 
the  present  case,  there  was  no  implied  lien  on  the  steamer 
for  these  supplies,  and  that  the  libel  cannot  be  sustained. 
This  view  of  the  case  renders  it  unnecessary  for  me  to  de- 
termine the  other  point.  It  is  sufficient  for  me  to  say,  that 
although  I  consider  these  supplies  were  necessary  for  the 
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vessel,  within  the  meaning  of  the  admiralty  law,  I  have  great 
doubt,  whether  under  the  authority  of  Fratt  vs.  Beed^  19 
How.,  359,  the  evidence  was  sufficient  to  establish  the 
fact,  that  they  could  be  obtained  only  by  a  credit  on  the 
vessel,  that  a  necessity  to  impose  a  lien  on  the  vessel  for 
them  was  made  out.  It  is  true  the  libellants  were  unwill- 
ing to  credit  the  owners,  but  it  does  not  appear  that  they 
communicated  this  to  the  owners,  or  that  other  parties  would 
not  have  furnished  the  articles  on  the  owners'  credit.  It  has 
been  decided  by  the  District  Court  of  the  United  States  in 
New  York,  1  Par.  Mar.  L.,  491,  that  it  must  be  proved  that 
the  owners  had  not  funds,  or  credit,  on  which  to  procure  the 
supplies,  except  the  credit  of  the  vessel. 

Libel  dismissed  with  costs. 
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1.  A  charter-party  between  the  ship-owner  and  the  merchant  is  the 

instrument  and  evidence  of  the  contract  for  the  conveyance  of  the 
property. 

2.  A  bin  of  lading:  between  such  parties  is  but  evidence  of  the  ship- 

ping of  the  merchandise  in  pursuance  of  the  contract,  and  any  terms 
inserted  into  it  by  the  charterer,  either  by  accident,  or  design,  that 
are  m  conflict  with  the  charter-party  wiU  not  supersede,  or  control 
that  contract. 

3.  A  bill  of  lading,  silent  as  to  the  place  of  stowage  of  cargo,  carries 

with  It  a  presumption  that  the  cargo  is  to  be  stowed  under  deck;  but 
as  such  silence  is  not  an  express  contract  upon  that  point,  the  ship- 
owner may  prove  an  agreement  to  carry  on  deck. 

*'  ^olnf  fvf  ^^^'  consigning  the  cargo  to  a  merchaoit,  does  not  pre- 
l^^^\t  r"^  ascertaining  the  true  ownership  of  the  prop- 
erty by  other  evidence.  f*"!^ 

'■  ^J!!f„'!f"*""'  may  exist  in  a  single  shipment,  or  adventure;  and 
and  nsk  for  sale,  are  copartners  in  the  adventured 
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In  admiralty.  Libel  in  rem  by  the  owners  of  the  brig  W. 
H.  Parks  against  her  cargo  of  molasses  to  recover  $1,848.70 
freight,  for  bringing  it  from  Cardenas  to  Portland  under  a 
charter-party,  stipulating  "for  a  full  cargo  of  molasses  under 
and  on  deck."  The  cargo  was  delivered  on  board,  and  45 
casks  of  the  molasses  stowed  on  deck.  The  master  signed 
clean  bills  of  lading  for  the  whole  cargo  without  reference 
to  the  charter-party,  or  mention  that  any  of  the  cargo  was 
stowed  on  deck.  On  the  voyage,  by  the  perils  of  the  sea, 
the  deck-load  was  lost.  The  consignees,  Messrs.  Churchill, 
Browns  &  Manson,  made  claim  to  the  cargo  as  their  own 
property,  and  by  answer  sought  to  offiset  the  value  of  the  deck- 
load,  which  was  lost,  against  the  freight  sued  for.  Mr.  Man- 
son,  one  of  the  consignees  being  in  Cardenas,  purchased  of  one 
Juan  Ferrin  in  behalf  of  his  firm  one  half  of  1,000  hogsheads 
of  molasses,  to  be  delivered  on  shipboard  at  that  port  at  an 
agreed  price  to  be  shipped  to  Portland  on  joint  account  and 
risk  of  Ferrin  and  the  consignees.  Ferrin  chartered  the 
brig  in  his  own  name,  and  prepared  bills  of  lading  which 
consigned  the  whole  cargo  to  Churchill,  Browns  &  Manson. 
These  bills  of  lading  after  being  signed  by  the  master,  Ferrin 
forwarded  to  the  consignees  with  an  "invoice  of  molasses, 
etc.,  shipped  for  account  of  whom  it  may  concern,  consigned 
to  Messrs.  Churchill,  Browns  &  Manson."  They  insured 
the  cargo  accordingly,  so  that  the  policy  did  not  cover  the 
deck-load.  A  portion  of  the  molasses  shipped  on  joint 
account  was  forwarded  by  the  Lizabel,  and  Ferrin  from  time 
to  time  drew  on  the  consignees  without  any  appropriation 
of  the  drafts  to  either  cargo.  The  invoices  of  the  two  car- 
goes amounted  to  $27,359.18  and  Ferrin's  drafts  on  account 
of  these  invoices  accepted  by  consignees  to  $19,840.89. 

Mr.  Almon  A.  Strout  and  Mr.  Q-eorge  F.  ShepUy^  proctors 
for  libellants. 

Mr.  Nathan  Webb  and  Mr.  Thomau  Amory  Debloisy  proc- 
tors for  claimants. 
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Fox,  J.  By  the  terms  of  the  charter-party  in  this  case, 
the  master  was  bound  to  receive  on  board  his  vessel  a  full 
and  complete  cargo  of  molasses  in  hogsheads,  under  and  on 
deck,  with  sufficient  small  stowage,  the  captain  to  sign  bills 
of  lading  as  presented  without  prejudice  to  the  charter-party. 
The  cargo  was  put  on  board  by  Ferrin,  forty-five  casks  being 
on  deck,  and  the  master  signed  bills  of  lading  for  the  full' 
cargo  without  any  exception  or  statement  that  any  part  was 
on  deck,  Ferrin  being  named  as  consignor,  and  Churchill, 
Browns  &  Manson  consignees.  The  deck-load  being  totally 
lost  by  the  perils  of  the  sea,  would  Ferrin  if  he  were  the 
claimant  have  the  right  under  the  circumstances  of  the  case 
to  offset,  or  recoup  the  claim  for  freight  by  the  value  of  the 
deck-load  ?  I  apprehend  not.  Ferrin  is  the  person  named 
in  the  charter  party  as  charterer  of  the  brig,  and  if  he  should 
be  deemed  the  owner  of  the  cargo,  the  charter-party  is  as 
between  him  and  the  ship-owner  the  instrument  and  evidence 
of  the  contract  for  the  conveyance  of  the  property,  and  the 
bill  of  lading  is  as  between  these  parties  only  evidence  of 
the  shipping  of  the  particular  merchandise  to  be  conveyed 
in  pursuance  of  the  contract.  Any  terms  therefore  incorpo- 
rated by  the  charterer  into  the  bill  of  lading,  either  accident- 
ally or  by  design,  which  are  in  conflict  with  the  terms  of  the 
charter-party,  could  not  control  the  contract  as  evidenced  by 
the  charter-party.  Parsons  in  his  treatise  on  maritime  law, 
vol.  1,  240,  says,  "It  is  usual  for  the  master  to  sign  and  give 
bills  of  lading  in  like  manner  as  if  there  were  no  charter- 
party.  But  nevertheless,  they  are  little  more  than  evidence 
of  the  delivery  and  receipt  and  shipping  of  the  merchandise, 
for  the  charter-party  is  the  controlling  contract  as  to  all  the 
terms  and  provisions  which  it  expresses." 

This  charter-party  authorized  the  master  to  take  as  a 
part  of  the  cargo  a  reasonable  deck-load.  This  was  done 
with  the  knowledge  and  consent  of  Ferrin,  and  the  fact,  that 
the  bills  of  lading  which  appear  to  have  been  made  out  by  one 
of  Feriin's  clerks  make  no  mention  of  a  part  being  on  deck) 
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would  not  render  the  ship-owner  responsible  to  Ferrin  for 
the  value  of  the  deck-load  if  lost.  Such  was  not  the  bar- 
gain and  intention  of  the  parties ;  it  was  on  the  contrary 
expressly  agreed  and  understood,  that  a  portion  of  the  cargo 
should  be  taken  on  deck.  It  was  placed  there  by  the  con- 
sent of  Ferrin.  No  new  agreement  was  ever  made  respecting 
it,  requiring  it  to  be  under  deck,  and  the  omission  of  the  fact 
in  the  bill  of  lading  will  not  prevent  the  ship-owner  from 
falling  back  on  the  terms  of  the  charter-party,  which  it 
is  admitted  was  the  only  agreement  ever  made  respecting 
the  way  and  manner  of  loading  the  cargo. 

But  if  there  had  not  been  a  charter-party,  the  result  would 
have  been  the  same,  if  Ferrin  were  the  claimant.  The  bill 
of  lading  it  will  be  observed  is  in  the  usual  form,  and  does 
not  in  terras  state  where  the  cargo  is  stowed,  whether  under, 
or  on  deck.  It  is  silent  as  to  the  place  of  stowage,  and  from 
this  silence  a  presumption  arises  that  the  goods  are  to  be 
stowed  under  deck,  that  being  the  usual  and  ordinary 
method  of  stowage.  But  if  the  contract  or  bill  of  lading  is 
not  express  on  this  point,  the  ship-owner  is  then  at  liberty 
to  rebut  this  presumption,  and  prove  that  the  shipper  agreed 
to  the  stowage  of  his  goods  on  deck.  This  question  has 
been  examined  very  carefully  by  Judge  Story  in  Vemard 
vs.  Hudson^  3  Sum.,  405.  In  delivering  the  opinion  of  the 
court  the  learned  judge  said,  "I  take  it  to  be  very  clear, 
that  where  goods  are  shipped  under  the  common  bill  of  lad- 
ing, it  is  presumed  that  they  are  shipped  to  be  put  under 
deck  as  the  ordinary  mode  of  stowing  cargo.  This  pre- 
sumption may  be  rebutted  by  showing  a  positive  agreement 
between  the  parties  that  the  goods  are  to  be  carried  on  deck, 
or  it  may  be  deduced  from  other  circumstances,  such  for 
example  as  the  goods  paying  the  deck-freight  only.  The 
admission  of  proof  to  this  effect  is  perfectly  consistent  with 
the  rules  of  law,  for  it  neither  contradicts  nor  varies  any- 
thing contained  in  the  bill  of  lading,  but  it  simply  rebuts  a 
presumption  arising  from  the  ordinary  course  of  business." 
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A  shipowner,  therefore,  as  against  a  shipper,  would  certainly 
under  this  authority  be  at  liberty  to  show  what  was  the  agree- 
ment in  this  respect,  and  there  is  no  dispute  in  the  present 
case,  that  the  agreement  was,  that  a  portion  of  the  cargo 
should  be  placed  on  deck.  Ferrin,  therefore,  could  not  hold 
the  ship-owner  responsible  for  the  deck-load  when  lost. 

The  claimants  contend  that  they  stand  in  a  very  different 
relation  to  this  cargo,  and  that  they  are  in  no  way  or  manner 
compromised  by  the  doings  of  Ferrin.  In  fact,  they  claim  to 
be  the  owners  of  the  cargo  by  virtue  of  the  bills  of  lading  of 
the  cargo  consigned  to  them  by  Ferrin,  upon  the  faith  of 
which  they  have  accepted  Ferrin's  drafts  for  a  large  amount, 
and  have  procured  insurance  which  did  not  cover  the  deck- 
load.  It  therefore  becomes  necessary  to  determine  their 
true  relations  to  Ferrin  and  the  cargo,  and  how  far  they  are 
affected  by  Ferrin's  doings  and  his  consent  to  a  portion  being 
placed  on  deck. 

It  appears  that  Mr.  Manson  agreed  with  Ferrin  to  pur- 
chase of  him  in  behalf  of  the  firm  one  half  of  a  thousand 
hogsheads  of  molasses,  of  which  this  cargo  is  a  portion,  deliv- 
ered on  shipboard  in  the  harbor  of  Cardenas  at  a  fixed  price, 
and  that  the  same  should  be  forwarded  to  the  claimants  at 
Portland  on  their  joint  account  and  risk.  Under  this  agree- 
ment this  cargo  was  laden;  and  in  my  opinion  the  parties 
became  jointly  interested  in  this  adventure,  and  their  rela- 
tions to  each  other  in  respect  to  it  were  those  of  copartners. 
The  court  is  not  bound  by  the  goods  being  consigned  to  the 
claimants,  but  is  at  liberty  to  go  behind  the  documents  and 
ascertain  the  true  relations  of  the  parties.  The  fact,  that 
Ferrin  once  owned  the  whole  of  the  cargo,  does  not  vary  the 
relations  of  the  parties  from  what  they  would  have  been,  if 
he  had  purchased  of  a  planter  this  cargo  upon  joint  account, 
and  afterwards  shipped  it  in  his  own  name  to  the  claimants, 
drawing  on  them  in  payment  therefor.  When  the  cargo 
was  laden  and  Ferrin's  drafts  were  drawn  on  the  claimants 
for  their  proportion  of  the  cost  under  the  above  agreement, 
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the  claimants  became  jointly  interested  in  the  adventure, 
with  all  the  conditions  of  an  ordinary  partnership  affecting 
it.  The  freight,  with  all  other  expenses  and  charges,  was  to 
be  borne  by  the  common  and  joint  interest,  arrd  the  property, 
from  the  moment  of  its  shipment,  was  at  the  joint  risk  for 
profit  or  loss.  There  can  be  no  doubt,  that  under  this  agree- 
ment between  these  parties,  if  this  cargo  had  been  lost  on 
the  voyage  without  insurance,  the  claimants  would,  notwith- 
standing the  loss,  have  been  accountable  to  Ferrin  for  one 
half  of  the  amount  of  the  invoice,  or  if  it  had  arrived,  and  a 
loss  had  been  sustained  in  the  adventure,  it  must  have  been 
shared  alike  between  the  parties.  I  think  all  the  elements 
of  a  partnership  are  to  be  found  in  the  agreement  and  pro- 
ceedings touching  this  adventure,  and  it  is  common  learning, 
that  a  partnership  may  exist  in  a  single  shipment  or  adven- 
ture, as  well  as  in  the  most  complicated  and  extended  under- 
takings. 

Pothier  tells  us,  "When  two  persons  contract  a  partner- 
ship between  themselves,  to  sell  in  common  certain  goods 
which  belong  in  common  to  one  of  them,  and  to  share  the 
proceeds,  it  is  necessary  to  examine  carefully  what  is  their 
intention.  If  the  intention  is  to  put  the  very  goods  into 
partnership,  the  partnership  will  extend  to  the  same,  and  if 
a  part  of  the  goods  perish  before  the  sale  proposed  by  the 
parties  is  made,  the  loss  will  be  as  a  common  loss ;  but  if  the 
intention  is  to  put  into  partnership,  not  the  goods  them- 
selves, but  the  price  which  shall  be  obtained  therefor,  the 
entire  loss  will  fall  upon  the  partner  to  whom  the  goods 
belong."    See  also  Sto.  Part.,  §§  27,  28. 

This  being  a  partnership  adventure,  the  cargo  was  to  be 
transported  from  Cardenas  to  Portland  at  the  joint  and  com- 
mon charge  and  risk,  and  although  Ferrin  was  bound  by  his 
contract  with  the  claimants  to  place  the  goods  on  shipboard 
in  the  harbor,  yet  he  was  not  to  be  at  the  sole  expense  of  the 
transportation  of  the  goods  from  thence  to  Portland.  He 
was  the  partner  at  that  end  of  the  route,  whose  duty  it  was 
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to  contract  for  the  carriage  of  the  property.  In  the  charter- 
party  he  contracted  in  his  own  name,  and  by  so  doing,  I 
apjirehend  he  must  be  considered  as  entering  into  it  as  agent 
"for  whom  it  may  concern,"  to  use  his  own  language  in  the 
invoice,  and  that  it  did  not  concern  him  alone,  but  the  joint 
interests  to  be  promoted  by  the  charter-party,  and  the  trans- 
portation thereby  of  the  goods  to  Portland.  Some  one  must 
contract  for  this  purpose ;  no  one  but  Ferrin  was  there  in 
Cardenas  authorized  to  contract,  and  he  did  not  contract  in 
his  own  belialf  to  carry  his  own  goods,  or  his  half  of  the  com- 
mon property,  but  in  my  view,  rather  acted  in  behalf  of  all 
interested,  himself  and  his  copartners  at  this  end  of  the  route, 
exactly  as  his  copartners  here  did  by  procuring  insurance, 
not  for  themselves,  but  to  cover  the  property  in  the  invoice 
for  whom  it  might  concern. 

Ferrin  therefore  was  a  copartner,  authorized  to  enter  into 
such  an  agreement  as  he  should  think  best  for  the  transport- 
ation of  this  cargo ;  he  might  contract  to  have  all  go  on  deck, 
or  all  below  deck,  as  he  thought  most  for  the  common  benefit; 
and  any  bargain  he  should  make  in  respect  to  it  would  not 
only  be  obligatory  upon  him,  but  would  also  bind  his  copart- 
ners. He  was  their  agent  in  these  matters.  Whatever  he 
did,  he  did  for  them  as  well  as  for  himself,  and  his  knowl- 
edge and  consent  to  the  casks  being  stowed  on  deck  is  theirs, 
and  equally  obligatory  and  binding  upon  them  as  though 
they  had  personally  been  present  at  Cardenas,  and  assented 
to  the  shipment  in  that  manner.  By  the  arrangement  in 
the  present  case,  a  portion  of  the  goods  being  stowed  on 
deck,  that  portion  of  the  cargo  which  was  below  deck  was 
taken  at  a  lower  rat«  than  it  would  otherwise  have  been. 
The  expense  of  sailing  the  ship  would  be  the  same  to  the 
ship-owner,  whether  he  carried  a  deck-load  or  not,  and  having 
a  full  cargo  on  and  under  deck,  the  whole  would  be  taken  at 
a  less  average  rate  of  freight  than  it  would  have  been,  if  the 
ship-owner  was  restricted  from  carrying  any  portion  on  deck. 
The  claimants  therefore,  got  the  benefit  of  the  goods  below 
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being  taken  with  a  deck-load  at  a  less  rate  of  freight  than 
they  would  have  been  if  no  portion  had  been  upon  deck,  and 
having  thus  derived  and  availed  themselves  of  the  advan- 
tages and  profit  of  the  agreement  of  their  copartner,  they 
must  also  share  in  any  risks  and  losses  attending  it.  Qui 
Bentit  commodum  sentire  debet  et  onus. 

But  it  is  said  the  claimants,  relying  on  the  bill  of  lading, 
procured  insurance  on  this  cargo,  which  did  not  cover  that 
portion  which  was  on  deck,  and  that  thereby  they  have  sus- 
tained a  loss.  But  for  whose  benefit  was  this  insurance  ? 
Was  it  for  their  individual  benefit,  or  was  it  for  the  common 
interest  ?  It  should  have  been,  and  undoubtedly  was  for 
whom  it  might  concern,  that  is,  for  Ferrin  as  well  as  for 
themselves,  and  being  so,  and  Ferrin  having  knowledge  that 
the  goods  were  on  deck,  and  having  agreed  to  their  being 
there,  it  is  not  for  him,  or  his  copartners  now,  to  complain,  of 
any  loss  sustained  by  them  by  reason  of  the  bill  of  lading 
being  filled  out  fraudulently,  or  negligently,  by  Ferrin  with- 
out mention  of  the  deck-load.  The  same  answer  may  be 
given  to  the  claim  of  Churchill,  Browns  &  Manson,  on  ac- 
count of  their  acceptance  of  the  drafts  drawn  upon  them  by 
Ferrin.  They  were  drawn  by  one  partner  upon  his  copartners 
on  account  of  the  partnership  business.  If  Mr.  Manson,  when 
in  Cardenas,  had  there  purchased  on  account  of  his  firm  a 
cargo  of  molasses,  and  had  drawn  drafts  in  payment  of  the 
cargo  on  his  copartners  in  Portland,  no  one  can  entertain  a 
doubt,  but  that  the  other  copartners  would  have  been  bound 
by  his  acts,  and  that  any  agreement  on  his  part,  that  a  por- 
tion of  the  cargo  should  be  shipped  on  deck,  would  be  as 
obligatory  upon  them  as  on  him,  although  they  had  no  per- 
sonal knowledge  of  such  an  agreement,  and  I  can  perceive 
no  legal  difference  between  that  case  and  the  present.  Each 
are  cases  of  partnership  with  all  the  rights  and  liabilities 
properly  appertaining  thereto. 

The  case  of  Berkeley  vs.  Watling^  7  A.  &  E.,  29,  is  in 
some  respects  very  similar  to  the  present.    In  that  case, 


82  DISTRICT    COURT, 

United  States  vs.  Friction-Hatch  Machineiy. 

Watling  shipped  a  parcel  of  goods  in  his  own  name  consigned 
to  plaintiff  on  board  a  vessel  belonging  to  himself  and  the 
other  defendants.  The  goods  not  being  delivered  to  plaintiff, 
he  commenced  an  action  against  the  three  ship-owners ;  the 
defense  was,  the  goods  were  never  shipped  on  board,  and 
that  Watling  the  consignee  knew  this  fact.  The  court  held 
that  Watling  should  be  considered  the  plaintiff's  agent,  and 
if  so,  the  plaintiff  was  cognizant  through  his  agent  that  the 
goods  were  not  shipped,  and  therefore  he  could  not  recover, 
although  he  held  the  bill  of  lading  for  value.  The  courts 
say  the  plaintiff  is  here  the  shipper  in  effect,  and  sues  as 
shipper,  and  the  bill  of  lading  made  out  by  his  agent  is  not 
conclusive  upon  the  other  owners.  In  my  opinion  the 
defence  can  not  prevail,  and  the  libellants  are  entitled  to 
the  full  freight. 

Decree  for  libellants  for  freight  and  interest  and  costs. 


UNITED  STATES  vs.  FRICTION-MATCH 

MACHINERY. 

Decembbb,  1866. 

1.  A  water-wheel,  used  for  propelling  machinery  in  the  manufacture 

of  friction-matches,  is  not  persomd  property  and  liable  to  forfeiture 
,     under  sec.  48,  of  the  act  of  1864  as  amended  by  chapter  186  of  the  act 
of  1866. 

2.  Machines,  used  in  a  mill  for  such  purpose,  are  implements  and  in- 

struments within  the  meaning  of  the  act,  and  are  liable  to  forfeiture. 

Information  by  the  United  States,  claiming  a  forfeiture 
of  tools  and  machinery  used  in  the  manufacture  of  friction 
matches,  in  violation  of  the  internal  revenue  laws. 

The  claimant  alleged,  that  the  articles  seized  were  fixtuies 
and  not  liable  to  seizure  under  the  acts  of  Congress  as  per- 
sonal property. 
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Mr,  George  F,  Talbot^  Dist.  Attorney  for  the  United  States. 
Mr.  Irving  W.  Parker^  counsel  for  claimant. 

Fox,  J.  This  a  proceeding  in  rem  under  the  act  of  1866, 
ch.  184,  against  certain  machinery,  seized  by  the  collector  of 
internal  revenue  of  the  first  district  as  forfeited  under  the 
provisions  of  the  acts  relating  to  internal  revenue,  being 
found  on  the  premises  of  Mason  &  Smith  in  Buxton,  with  a 
large  quantity  of  friction-matches,  there  manufactured  and 
to  be  sold  in  violation  of  law.  On  the  return  day  of  the 
process,  one  Benj.  M.  Mason  appeared  and  filed  his  claim  for  a 
portion  of  the  articles  seized,  viz.,  one  water-wheel,  one  lathe, 
lathe-bench  and  turning  tools,  one  card-planer,  one  grind- 
stone and  bench,  one  lathe-machine,  one  machine  for  making 
match-splints,  one  face-planer  for  plaining  ends  of  match- 
blocks,  and  one  plain  crosscut-saw,  alleging  that  he  was 
a  bona  fide  purchaser  from  Mason  &  Smith,  of  the  mill 
and  lot  on  which  the  above  enumerated  machinery  was  at 
the  time  of  the  conveyance,  and  that  all  such  machinery 
passed  as  a  part  of  the  realty  to  him  by  the  conveyance,  which, 
was  valid  Oct.  22,  1866,  the  seizure  having  been  made  on  the 
7th  of  Nov.,  1866.  It  is  admitted,  that  Mason  &  Smith 
procured  this  machinery  and  placed  it  in  the  mill  for  the 
manufacture  of  friction-match-blocks,  the  principal  part  of 
it  being  expressly  adapted  to  that  business,  and  that,  pre^ 
vious  to  the  conveyance  to  the  claimant,  the  machinery  had 
been  used  by  Mason  &  Smith  in  manufacturing  matches  to 
be  sold  in  violation  of  law,  a  large  quantity  of  which  was 
found  in  the  mill  with  the  machinery  at  time  of  seizure. 
This  machinery  was  all  driven  by  the  water-wheel,  being 
connected  by  bands  and  gearing,  and  can  be  removed  without 
damage  being  done  to  the  building. 

The  Government  claims,  that  this  property  was  subject  to 
seizure  and  forfeiture  under  the  48th  sec.  of  act  of  1864,  as 
amended  by  act  of  1866,  ch.  184.    The  language  is  ^^and 
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also  all  tools,  implements,  instruments,  and  personal  prop- 
erty whatsoever,  in  the  place  or  building,  &c.,  may  also  be 
seized  by  any  collector  or  deputy-collector  as  aforesaid,  and 
the  same  shall  be  forfeited/' 

Were  these  articles  ^M^ools,  implements,  instruments,''  with- 
in the  meaning  of  the  act  ?  I  think  most  of  them  were. 
They  were  adapted  to  the  business  then  carried  on,  and  al- 
though ordinarily  described  as  machines,  yet  they  were  ^im- 
plements" 'Hnstruments"  for  the  manufacture  of  friction- 
matches,  and  as  such,  were  within  the  mischief  to  be  reached 
'by  the  law.  I  am  aware,  that  the  Supreme  Court  of  Maine 
has  decided,  that  articles,  commonly  designated  as  machinery, 
•can  not  be  deemed  "tools"  under  the  law  of  the  State,  exempt- 
ing a  debtor's  "tools  of  trade"  from  attachment ;  and  if  "tools" 
had  been  alone  used  in  the  statute,  I  might  have  adopted 
that  construction ;  but  we  are  not  restricted  to  that  word, 
the  statute  forfeits  all  "implements  and  instruments ;"  lathes, 
grindstones,  cut-saws,  although  driven  by  water  or  horse- 
power, are  still  implements  and  instruments,  used  in  the  pro- 
duction of  these  articles,  in  violation  of  law.  And  I  think 
it  is  not  a  strained  or  forced  construction  of  the  statute, 
to  hold  them  subject  to  its  provisions,  the  same  as  smaller 
tools  or  articles  worked  wholly  by  hand.  Under  the  law  of 
distraint,  **implements  of  trade"  are  exempt  when  in  use ;  and 
I  find  looms,  thrashing-machines  and  other  things  of  like 
description  have  been  exempted,  and  decided  to  be  imple- 
ments. I  prefer  to  adopt  this  construction,  and  as  this 
word  is  found  in  the  act  in  question,  to  hold  that  all  these 
articles  of  machinery,  specially  designed  for  the  match  busi- 
ness, are  subject  to  seizure  and  condemnation. 

It  is  contended  that  these  articles  had  become  parts  of  the 
Tealty,  and  so  were  not  personal  property,  but  passed  under 
the  conveyance  of  the  mill  to  the  claimant  as  fixtures. 

In  themselves  they  were  still  of  a  personal  character,  liable 
to  be  removed  from  the  mill,  and  to  pass,  when  so  removed, 
by  a  common  bill  of  sale,  as  any  other  article  of  personal 
property. 
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If  Mason  &  Smith  had  given  to  another  party  a  bill  of 
sale  of  these  articles,  and  afterward  had  conveyed  the  mill  ex- 
cepting these  articles  in  the  conveyance,  can  there  be  a  doubt, 
that  the  purchaser  would  be  entitled  to  them  under  his  bill 
of  sale  ?  I  think  not.  They  were  therefore  still  personal 
property  for  certain  purposes,  and  I  think  for  seizure  and 
condemnation  under  the  Statute  should  be  so  considered, 
if  the  same  in  other  respects  would  be  liable. 

A  grindstone  is  ordinarily  driven  by  hand,  and  would  be 
liable  to  seizure  and  condemnation.  Can  it  vary  the  case 
because  it  connects  by  a  cord  with  the  shaft  and  derives 
its  power  from  the  main  wheel  ?  A  lathe  is  very  commonly 
driven  by  a  treadle,  and  if  so  would  be  liable  to  seizure. 
Shall  it  be  exonerated  because  it  is  connected  by  belting  and 
gearing  with  the  main  shaft  of  the  mill  ? 

I  am  well  aware  of  the  decision  of  the  Supreme  Court  of 
this  State  in  Parsons  vs.  Copeland,  38  Me.,  637,  holding 
machinery  in  a  woolen  mill  to  be  fixtures,  although  not  per- 
manently affixed,  and  that  this  decision  is  not  found  in 
Symonds  vs.  Harris^  61  Me.,  14 ;  but  these  are  local  decisions 
which  cannot  control  me  in  the  construction  of  an  act  of 
congress,  which  should  receive  the  same  construction  in  every 
State  of  the  Union.  The  Supreme  Court  of  Maine  probably 
would  hold,  that  the  machinery  in  controversy  in  this  case 
would  pass  with  the  mill  as  a  portion  of  the  realty,  if  in 
the  mill  at  the  time  of  the  conveyance,  but  it  does  not  nec- 
essarily follow  under  the  act  of  congress,  that  it  would  not 
be  liable  to  seizure  and  forfeiture. 

I  think  that  the  principle  to  be  deduced  from  Bellawell  vs. 
Eastwood^  8  E.  L.  &  Eq.,  663,  should  govern  this  case.  It 
was  there  decided  as  late  as  1860,  by  the  Court  of  Exchequer, 
that  spinning-machines,  which  were  fixed  by  screws,  some 
into  the  wooden  floor,  and  some  into  lead  which  had  been 
poured  in  a  melted  state  into  holes  in  the  stone  for  the  pur- 
pose of  receiving  screws,  had  thereby  become  fixtures,  so 
that  they  were  not  distrainable.    I  do  not  think  the  gearing 
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made  the   machinery  in  the  present  case  fixtures,  not  liable 
to  seizure. 

The  vrater-wheel  however,  I  do  not  consider  as  within  this 
class  of  machinery.    Judge  Story,  more  than  forty  years  ago, 
held  that  the  water-wheel  of  a  factory  and  its  gearing  was  a 
part  of  the  realty,  and  I  believe  no  one  has  ever  questioned 
it  since.      Most  of  the  other  articles,  I  understand  to  have 
been  niacbinery  specially  designed  for  the  manufacture  of 
nuitches,  and  in  my  view  were  within  the  provisions  of  the 
atntute.     Any  other  construction  would  tend  to  defeat  the 
piirwses  of  the  act,  whereas,   by  this  construction,  every 
inducement  is  held  forth  to  manufacturers  to  comply  with 
it«  provisions^  and  thereby  avoid  its  penalty. 

Decree  aeeordingly. 


THE  STAR  OF  HOPE. 

Decehbkb,  1806. 

(AtMinuHl  *^  »)«)H\^.  /Vrtriiiy  ys.  Cheeieman^  8,  Clif.  91.) 

\s  \  i^liurt«^r*|U%rt>'»  U^  i>^mnienc«  when  vessel  is  ready  to  receive 
0^1  li^^  At  |0{ioo  \^t  UtUn)*  Mul  notice  thereof  is  given  charterers, 
H^^I^U)^^  ()^o  mhip  \^\\uor  to  u$e  tlue  diligence  in  dispatching  the  ves- 
M^v)  Hiui  )^«A^MVulu)>:  Iho  Yovii^^  to  the  port  of  lading. 

V  liitn  IlilUlo  ti^vtdt^uf  or  |H«ril8  of  the  sea,  that  delay  the  vessel 
\\\  \y^A\\\\\:i  lUo  i^Ml  \^t^  Udiu>;  bovimd  the  usual  term  of  passage,  do 
\\\\\  u^lu'w  <Uo  \'Uuumv)^  t)\m\  thoir  contract,  if  the  vessel  he  tend- 

l^  \\\  im|»H«Hl  warnuit^  oro^mdltion  precedent,  that  the  ves- 
%A  u  >»\M  NS\MlK\  M  \\w  \\M\^  \\i  tho  charter,  does  not  attach  to  such 

A  I^UiiMIMa  (o  liovlomi  IiuiUUhI  eovenants,  without  default  on 
Uu  \^M  \k  \\  *U  ^^\\^^M^  A  |v*i  l> »    X\^t  *v*  \>  hore  the  co^-enants  are  express. 

^    A  %^ouUh^^(  (^^<V>  ^^^  »u»|S'iuUs)  aitui  tu>l  dissolved. 

In  A\^mu«  V\  ^\.     I  il^ol  l\Y  X\\^  owners  of  the  Star  of  Hope 
iH  >H»'«v''«>*«^  (^y,<uu3«(  1 1)0  oht^runvy^  of  that  vessel  for  freight 
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due  upon  a  charter-party,  stipulating  that  the  charter  shall 
commence  when  the  vessel  is  ready  to  receive  cargo  at  the 
place  of  loading  and  notice  thereof  is  given  to  the  charterers. 
The  respondents  answer,  that  the  delay  of  the  vessel  was 
so  great  in  reporting  for  cargo,  that  they  were  relieved  from 
the  charter-party,  and  that  the  cargo  was  carried  under  a 
subsequent  agreement  at  a  stipulated  freight  that  has  been 
fully  paid. 

Mr.  Nathan  Cleaves  and  Mr.  Joseph  Howard^  proctors  for 
libellants. 

Mr,  WiUiam  L.  Putnam  and  Mr.  George  JEvans^  proctors 
for  respondents. 

Fox,  J.  This  charter-party  was  executed  at  Boston,  on 
Thursday,  the  27th  of  April,  1865,  and  recites  that  the  ves- 
sel, then  in  Boston,  was  chartered  for  a  voyage  from  Farm- 
ingdale,  in  Maine,  to  Fort  Gaines,  or  Mobile,  Ala.,  the  owners 
covenanting  that  the  brig  should  be  kept  tight,  staunch  and 
strong  during  said  voyage,  and  the  charterers,  that  they 
would  furnish  cargo  sufficient  for  the  loading, — lumber  on 
deck,  ice  in  the  hold,  and  would  pay  the  gross  sum  of  $4,250 
freight  for  the  voyage  as  stipulated.  Lay-days  were  agreed 
upon  and  demurrage  provided  for.  The  contract  also  stipu- 
lated that  "this  charter  shall  commence  when  the  vessel  is 
ready  to  receive  cargo  at  the  place  of  loading,  and  notice 
given  to  the  party  of  the  second  part,  the  dangers  of  the 
seas  and  navigation  of  every  nature  and  kind  mutually 
excepted;"  these  two  stipulations  being  contained  in  the 
printed  portion  of  the  charter.  The  vessel  sailed  from  Bos- 
ton on  Tuesday,  May  1,  and  did  not  arrive  at  Farmingdale 
until  the  24th  of  May. 

The  respondents  contend,  that  by  reason  of  this  delay 
they  were  exonerated  from  all  liability  under  the  charter- 
party,  that  the  usual  time  for  this  vessel  to  have  made  the 
passage  to  Farmingdale  would  not  have  exceeded  five  or  six 
days,  and  that  it  was  in  the  nature  of  an  implied  warranty 
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or  condition  precedent  that  the  vessel  should  have  sailed 
forthwith  from  Boston,  and  should  be  at  Farmingdale  ready 
for  her  cargo  within  the  time  such  vessels  usually  make  the 
voyage,  and  that  as  she  did  not  sail  forthwith  from  Boston, 
and  did  not  arrive  seasonably,  they  are  thereby  discharged 
from  their  obligation  to  receive  and  load  the  vessel  when  she 
did  arrive  and  report  herself  in  readiness. 

The  charter-party  stipulates  "that  the  charter  shall  com- 
mence when  the  vessel  is  ready  to  receive  cargo  and  notice 
thereof  given  to  the  charterers."  If  this  language  is  to  be 
taken  strictly  and  literally,  I  do  not  perceive  that  there  was 
any  contract  in  force  between  the  parties  until  the  vessel 
arrived  and  reported  at  Farmingdale ;  and  yet  it  would  hardly 
be  contended,  in  case  this  vessel  had  been  sent  on  a  different 
voyage  by  her  owners,  and  the  voyage  contemplated  by  the 
charter-party  entirely  defeated,  never  commenced,  that  the 
owners  would  not  have  been  accountable  to  the  charterers 
for  the  damages  sustained  by  them,  and  that  they  would 
have  been  justified  in  saying,  the  contract  did  .not  have  any 
force  or  effect  until  the  brig  arrived  at  Farmingdale,  and  if 
it  was  for  our  interest  to  send  her  elsewhere,  we  had  a  right 
so  to  do  without  our  incurring  any  liability  to  the  other 
party  by  so  doing. 

In  Lowber  vs.  Bangs^  2  Wall.,  728,  which  was  an  action 
for  breach  of  a  charter-party.  Judge  Swayne  in  delivering 
the  opinion  of  the  majority  of  the  Supreme  Court  lays  down 
the  following  rules,  viz. :  *'That  the  construction  to  be  put 
upon  contracts  of  this  sort  depends  upon  the  intention  of 
the  parties,  to  be  gathered  from  the  language  of  the  individ- 
ual instrument.  All  mercantile  contracts  ought  to  be  con- 
strued according  to  the  plain  meaning  to  men  of  sense  and 
understanding,  and  not  according  to  forced  and  refined  con- 
structions which  are  intelligible  only  to  lawyers,  and  scarcely 
to  them.  Contracts,  when  their  meaning  is  not  clear,  are  to 
be  construed  in  the  light  of  the  circumstances  surrounding 
the  parties  when  they  are  made,  and  the  practical  interpreta* 
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tion  which  they  by  their  conduct  have  given  to  the  provisions 
in  controversy." 

Guided  by  these  rules,  there  can  be  no  doubt,  although 
there  is  no  express  agreement  in  this  instrument  that  the 
vessel  should  proceed  to  Farmingdale,  and  although  it  is 
expressly  stated  ^*that  the  charter  shall  commence  when  the 
vessel  is  reported  ready  to  receive  cargo  at  place  of  lading," 
that  the  owners  nevertheless  were  under  an  obligation,  grow- 
ing out  of  this  charter-party,  that  their  vessel  should  sail  for 
Farmingdale,  and  that  the  respondents  should  furnish  her  a 
cargo,  and  that  this  stipulation,  as  to  the  commencement  of 
the  charter,  must  be  limited  in  its  application  to  the  terms 
and  provisions  therein  expressed,  which  would  naturally  take 
effect  and  operate  after  the  vessel's  arrival  at  Farmingdale, 
and  she  had  commenced  loading  under  her  charter. 

No  particular  time  being  fixed  by  the  agreement,  either 
for  the  vessel's  sailing  from  Boston  or  her  arrival  at  Farming- 
dale,  the  contract  in  reference  to  these  points  being  implied 
from  the  residue  of  the  charter-party,  what  is  the  contract 
that  the  law  implies  these  parties  entered  into?  Is  it, 
that  the  vessel,  at  the  moment  of  the  signing  of  the  charter, 
is  ready  for  sea  and  will  saU  forthwith,  and  will  arrive 
within  the  usual  time  for  such  a  voyage  ?  Or  is  it,  that  the 
owners  will  use  all  diligence  on  their  part,  and  as  far  forth  as  is 
in  their  po-v^er  will  expedite  the  purposes  of  the  voyage,  mak- 
ing no  unreasonable  delay  in  its  commencement  or  deviation 
after  the  voyage  has  once  begun  ?  Do  the  owners  become 
insurers  of  the  vessel's  arrival  within  the  usual  time,  and  of 
her  readiness  to  receive  her  cargo  ?  Or  are  they  excused,  if  by 
the  perils  of  the  sea  the  vessel  is  delayed  and  the  voyage 
protracted,  if  she  afterwards  completes  her  passage  and  offers 
to  receive  and  carry  forward  the  cargo  to  the  port  of  destina- 
tion ;  is  there  an  implied  warranty  or  condition  precedent, 
as  to  the  time  of  the  vessel's  being  ready  to  receive  her 
cargo,  when  nothing  of  the  kind  is  so  expressed  in  the  con- 
tract.    If  the  owners  had  expressly  stipulated  that  the 
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vessel  should  be  at  Farmingdale  on  a  day  certain  and  report 
for  cargo,  no  one  will  deny  their  power  to  have  made  such  an 
agreement,  or  that  the  courts  would  hold  them  to  its  very 
letter,  however  unreasonable.  But  there  is  a  clear  dis- 
tinction between  express  and  implied  obligations ;  as  is  well 
said,  there  is  a  distinction  recognized  by  the  courts  between 
covenants  implied  by  operation  of  law,  and  express  cove- 
nants; the  latter  are  taken  more  strictly,  and  for  the  reason, 
that  when  a  party,  by  his  own  contract  creates  a  duty  or 
charge  upon  himself,  he  is  bound  to  make  it  good,  and  is  not 
excused,  although  prevented  by  inevitable  necessity,  because 
it  is  said  he  might  have  provided  against  it  by  his  contract. 
On  this  ground  it  has  been  held,  that  if  a  ship  be  warranted 
to  sail  on  or  before  a  particular  day,  but  is  prevented  from 
sailing  on  that  day  by  an  embargo,  the  warranty  is  not  com- 
plied with.  In  the  case  of  covenants  implied  by  operation 
of  law,  if  the  party  is  disabled  to  perform  without  any 
default  on  his  part,  and  has  no  remedy  over,  the  law  will 
excuse  him.  Fland,  Sh,^  240  note.  Upon  general  princi- 
ples, in  all  contracts  by  charter-party,  when  there  is  no 
express  agreement  as  to  time,  it  is  an  implied  stipulation 
that  there  should  be  no  unreasonable  or  unusual  delay  in 
commencing  the  voyage. 

If  the  clause  in  this  charter-party  relating  to  the  com- 
mencement of  the  charter  had  been  omitted,  if  the  vessel 
sailed  seasonably  on  the  voyage  to  Farmingdale,  and  was 
delaj^ed  by  tempestuous  weather,  or  driven  out  of  her 
course  to  Bermuda,  the  authorities  are  very  clear  that  the 
respondents  would  not  thereby  have  been  excused  from  load- 
ing the  vessel  on  her  arrival  at  Farmingdale,  the  owners  being 
without  fault.  The  owner  must  repair  his  vessel  as  soon  as 
he  reasonably  can,  and  the  charterers  must  await  her  readi- 
ness. "The  carrier  is  not  responsible  for  delay  on  the  voyage 
on  account  of  boisterous  weather,  adverse  winds  or  low  tides, 
or  the  like.  These  are  dangers  and  accidents  of  navigation, 
over  which  he  has  no  control,  and  against  which  his  contract 
contains  no  warranty."    Fland.  Sh,,  §  219. 


MAINE,  1866.  41 


The  Star  of  Hope. 


In  Clark  vs.  MasB.  F.  Sf  Ma,  Ins,  Co.,  2  Pick.,  104,  where 
a  vessel,  bound  from  Richmond,  Va.,  to  Nice,  wit]^  a  cargo  of 
tobacco,  was  compelled  to  go  into  Kennebunk  j|»r  repairs 
that  detained  her  for  two  months,  it  was  decided  that  the 
merchant  was  bound  to  wait  that  time  to  enable  the  master  to 
make  his  repairs ;  that  the  contract  was  only  suspended  by 
reason  of  the  disaster  which  befel  the  ship,  and  that  the  mas- 
*ter  should  have  repaired  and  proceeded  on  his  voyage ;  that 
neither  party  was  at  liberty  to  abandon  the  contract  without 
the  consent  of  the  other,  or  without  legal  cause,  which  was 
not  procured  or  caused  by  the  fault  of  the  party  who  relied 
upon  it.  It  was  in  evidence  in  that  case,  that  if  the  vessel 
had  not  met  with  the  disaster,  and  had  made  her  passage  to 
Nice  in  the  usual  time,  that  the  tobacco  would  have  reached  a 
market  in  season  for  the  fall  concours^  there  being  two  con- 
eaun  a  year  only  for  sale  of  tobacco  for  consumption  in 
France,  and  that  the  object  of  the  owners  in  the  shipment 
was  to  get  their  tobacco  to  the  French  market  at  the  time' 
of  the  fall  cancours^  and  that  this  object  would  have  been 
defeated  by  the  delay  which  had  been  occasioned  by  the 
repair  of  the  vessel,  but  the  court  held  that  disappoint- 
ment of  arrival  could  not  control  or  affect  the  decision,  that 
there  was  no  stipulation  that  the  voyage  should  be  per- 
formed in  any  given  time,  and  that  the  disaster  was  only 
a  temporary  suspension  which  did  not  discharge  the  parties 
from  their  contract. 

This  distinction  between  suspension  and  dissolution  of  the 
contract  has  been  recognized  and  enforced  in  a  great  number 
of  cases,  some  of  them  of  very  great  hardship.  In  one  case, 
where  a  ship  was  chartered  and  afterwards  detained  by  an 
embargo  for  two  years,  it  was  decided  that  the  contract  re- 
mained in  full  force,  and  that  the  parties  were  bound  to  com- 
plete it,  and  the  ship's  owner  was  held  responsible  in  damages 
for  not  going  the  voyage  at  the  termination  of  the  embargo. 
Eadley  vs.  Cflarke,  8  T.  R.,  259. 

Lord  Kenyon  in  his  opinion  there  says,  ^*If  this  contract 
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were  put  an  end  to,  it  might  equally  be  said,  that  inter- 
ruptions to  a  voyage  from  other  causes  would  also  have  put 
an  end  to  it ;  e.  g.,  a  ship  being  driven  out  of  her  course, 
and  yet  that  never  was  pretended.  Instances  of  such  inter- 
ruption frequently  occur  in  voyages  from  the  northwest  part 
of  this  Kingdom  to  Ireland ;  sometimes  ships  are  driven  by 
the  violence  of  the  winds  to  ports  in  Denmark,  where  they 
have  been  obliged  to  winter.  *  *  I  am  of  the  opinion,  however 
hard  it  may  be  to  the  defendants,  the  plaintiff  is  entitled  to 
recover."  So  in  Th$  Nathl.  Hooper^  8  Sum.,.  642.  Judge 
Story  remarks,  ^'Suppose  a  ship  meets  with  a  calamity  in  the 
course  of  her  voyage,  and  is  compelled  to  put  into  a  port  to 
repair,  and  there  the  cargo  is  required  to  be  unlivered  in 
order  to  make  the  repairs,  or  to  insure  its  safety,  or  ascertain 
and  repair  the  damage  done  to  it.  Would  such  an  unlivery 
dissolve  the  contract  for  the  voyage  ?    Certainly  not.'* 

The  reports  abound  with  cases  of  this  description,  and  no 
benefit  can  result  from  further  citation  from  them.  The 
principle  is  so  well  settled,  that  even  when  the  vessel  is  char- 
tered by  the  month,  and  is  detained  or  delayed  for  repairs 
after  the  voyage  commences,  the  charterer  is  obliged  to  pay 
for  the  time  she  is  thus  delayed.  This  principle  is  so  well 
established,  that  I  do  not  understand  it  as  questioned  by  the 
learned  counsel  for  respondent ;  but  it  is  contended  that, 
admitting  such  to  be  the  law  when  the  vessel  meets  with  dis- 
asters in  the  prosecution  of  the  voyage,  it  is  not  applicable 
to  the  present  case,  as  the  voyage  stipulated  for  in  the  char- 
ter had  not  yet  commenced.  It  is  very  certain  that  the  ves- 
sel was  bound  to  proceed  from  Boston  to  Farmingdale  under 
implied  conditions,  as  the  charter  party  is  silent  on  this 
subject ;  and  it  is  difficult  for  me  to  find  satisfactory  reasons 
why  any  other  conditions  should  arise  or  be  implied,  in  rela- 
tion to  this  portion  of  her  undertaking,  than  the  law  would 
imply  in  case  the  charter  had  merely  said,  ^^vessel  to  proceed 
from  Boston  to  Farmingdale,"  or  the  charter  had  commenced 
at  Boston,  and  had  provided  for  the  vessel  going  in  ballast 
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from  Boston  to  Farmingdale  and  load,  and  in  these  cases,  if 
the  vessel  had  been  delayed  by  storms  and  needed  repair, 
and  so  was  compelled  to  refit,  and  delay  was  occasioned  there- 
by^ neither  party  would  have  been  exonerated  from  the  per- 
formance of  the  contract,  if  the  vessel  was  seasonably  repaired 
and  arrived  at  place  of  loading. 

In  Touteng  vs.  Hubbard^  3  B.  &  P.,  291,  the  vessel  was  char- 
tered for  a  voyage  to  St.  Michaels  for  fruit  from  London,  and 
being  driven  back  to  England  by  the  weather,  she  was  there 
detained  by  an  embargo.  Lord  Alvanley  says,  **The  con- 
struction of  this  charter  is  this,  the  captain  agrees  to  go  to 
St.  Michaels,  restraint  of  princes  excepted,  and  the  merchant 
engages  to  employ  him  and  furnish  the  ship  with  a  cargo.  *  * 
The  merchant  would  have  been  under  the  necessity  of  fur- 
nishing the  ship  with  a  cargo  if  she  had  arrived  at  St.  Michaels 
as  soon  as  she  conveniently  might  after  the  embargo  was  taken 
off,  although  by  arriving  after  the  fruit  season  was  over,  the 
object  of  the  voyage  might  be  defeated.  *  *  The  object  of 
the  voyage  might  equally  have  been  defeated  by  the  act  of 
God  as  by  the  act  of  the  State,  as  if  the  ship  had  been 
weather-bound  until  the  fruit  season  was  over,  and  yet  in 
that  case  the  merchant  would  have  been  compelled  to  fulfill 
his  contract." 

The  counsel  for  respondents  read  the  case  of  McAndretvs 
vs.  Adam8^  1  Bing,  N.  C,  29,  and  an  examination  of  the  case 
and  of  the  opinions  of  the  court  I  think  will  sustain  my  con- 
struction of  the  present  contract. 

Tindal,  Chief  Justice  says,  "The  broad  question  is,  whether 
upon  the  construction  of  the  charter-party,"  which  was  to 
St.  Michaels  for  fruit,  "there  has  been  unnecessary  delay 
in  commencing  the  voyage  to  St.  Michaels.  Upon  general 
principles  in  all  contracts  by  charter-party,  when  there  is  no 
express  agreement  as  to  time,  it  is  an  implied  stipulation 
that  there  shall  be  no  unreasonable  or  unusual  delay  in  com- 
mencing the  voyage,  and  after  it  has  been  commenced  no 
deviation ;  and  the  question  here  is,  whether  the  defendant 
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sailed  within  a  reasonable  time  according  to  the  terms  of  his 
charter-party.  All  the  authorities  concur  in  stating  that  the 
voyage  must  be  commenced  in  a  reasonable  time.  *  *  Now  in- 
asmuch as  the  parties  have  stipulated  that  the  lay-days  shall 
commence  on  the  first  of  December,  it  may  be  inferred  that 
they  contemplated  the  voyage  to  St.  Michaels  should  termi- 
nate by  that  day.  If  indeed,  by  an  accident  or  unforeseen 
cause  which  should  excuse  the  master,  the  vessel  should 
arrive  later,  the  charterer  would  have  no  just  cause  of 
action."  Thus  clearly  showing,  that  in  the  opinion  of  the 
Court,  when  no  time  was  fixed  for  the  vessel's  arrival  at  her 
post,  if  delayed  by  accident  or  perils  of  the  sea,  the  charterer 
was  not  relieved  from  performance  of  his  contract.  ^ 

By  an  express  contract  for  the  vessel  to  proceed  from 
Boston  to  Farmingdale,  the  risk  of  delay  occasioned  by  perils 
of  navigation  must  have  been  borne  by  the  charterers.  Why 
should  there  be  any  different  rule,  when  the  vessel  is  sailing 
under  an  implied  instead  of  an  express  engagement.  I  can- 
not believe  that  the  law  will,  under  such  circumstances, 
imply  a  liability  which  would  not  arise  out  of  an  express 
undertaking  to  perform  the  same  services.  Upon  this  part  of 
the  case,  the  remarks  of  Judge  Ware,  are  quite  appropriate. 
"It  is  usual,"  he  says,  "in  charter-parties  of  affreightment,  as 
well  as  in  bills  of  lading,  to  insert  a  clause  specially  exempt- 
ing the  master  and  owners  from  losses  occasioned  by  the 
dangers  of  the  sea.  This  instrument  contains  no  such  excep- 
tions, but  this,  as  was  justly  contended  in  the  argument 
for  the  respondents,  is  an  exception  which  the  law  itself 
silently  supplies,  without  its  being  formally  expressed.  It  is 
a  general  rule  of  law,  founded  upon  the  plainest  and  most 
obvious  principles  of  natural  justice,  that  no  man  shall  be 
held  responsible  for  fortuitous  events  and  accidents  of  major 
force,  such  as  human  sagacity  cannot  foresee,  nor  human 
providence  provide  against,  unless  he  expressly  agrees  to  take 
these  risks  upon  himself.  The  liabilities  of  the  owners  in 
this  case  are  precisely  the  -Mime,  and  no  more  extensive  than 
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tbey  would  have  been,  if  the  usual  exception  of  the  dangers 
of  the  seas  had  been  inserted  in  the  charter-party."  The 
Brig  Casco,  2  Ware,  188. 

I  am  therefore  of  opinion,  that  the  ship-owners  in  this  case 
are  under  the  same  liabilities  as  to  delays  and  risks  from 
dangers  of  the  sea,  as  they  would  have  been  under  a  charter 
commencing  at  Boston,  and  binding  them  to  send  their  vessel 
to  Farmingdale  for  a  cargo.  In  that  case,  they  would  not 
assume  the  risks  and  delays  from  perils  of  the  sea,  and  they 
did  not  under  the  present  agreement. 

The  learned  counsel  for  the  respondents  have  called  my 
attention  to  the  case  of  Lowher  vs.  Bangs^  supra.  In  that 
case,  a  majority  of  the  Supreme  Court  held  that  an  express 
stipulation  in  a  charter-party,  that  a  vessel  should  pro- 
ceed from  one  foreign  port  to  another  in  a  distant  part  of 
the  globe  "with  all  possible  dispatch,"  was  a  warranty  and 
condition  precedent.  The  two  judges  from  the  great  com- 
mercial circuits  did  not  concur  in  this  construction  of  the 
charter-party.  I  am  bound  to  yield  to  the  opinion  of  the 
majority,  and  whenever  the  precise  question  involved  in 
Lowher  vs.  Bangs  is  brought  before  me,  it  will  be  decided  in 
accordance  with  that  decision;  but  in  the  present  case  I  do 
not  perceive  its  applicability.  I  do  not  find  any  expresa 
stipulation  in  this  charter-party  touching  the  point  in  con- 
troversy, and  sitting  in  admiralty,  I  am  not  disposed  to  inter- 
polate any  condition  precedent  into  the  obligations  of  the 
parties  in  this  cause.  If  the  party  desired  any  such  obliga- 
tions, he  should  have  incorporated  them  in  the  very  words 
of  his  contract,  and  not  have  left  it  to  me  to  find  them  there 
only  by  inference. 

It  is  said,  the  vessel  was  not  sea-worthy,  either  in  Boston  or 
on  her  passage  from  that  place,  on  account  of  an  auger  hole 
in  her  bottom,  and  that  there  is  always  an  implied  warranty 
of  the  owners  that  the  ship  is  sea-worthy.  In  this  charter- 
party  the  owners  expressly  stipulate  that  on  the  voyage 
therein  described,  viz.,  from  Farmingdale  to  Fort  Gailies, 
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the  vessel  shall  be  tight,  staunch^  &^c.,  but  nothing  is  said  * 
about  her  condition  in  Boston  and  during  the  intermediate 
voyage.  Let  us  suppose  that  this  vessel  had  sailed  from 
Boston  short-handed,  or  without  a  full  supply  of  sails  and 
provisions  for  the  entire  voyage,  but  that  her  crew  and  sup- 
plies were  awaiting  her  at  Farmingdale,  and  no  delay  what- 
ever was  caused  by  the  want  of  them  during  the  passage,  and 
the  vessel,  properly  manned  and  supplied,  should  seasonably 
report  to  the  charterers  for  cargo,  would  they  have  been 
justified  in  refusing  to  load  her,  for  the  reason  that  she  was 
short-manned,  or  short  of  supplies  down  from  Boston?  I 
think  under  such  circumstances  they  would  have  been  bound 
to  comply  with  their  contract.  She  is  sea-worthy  when  she 
is  in  readiness  to  receive  her  cargo,  and  no  delay  has  been 
occasioned  by  her  want  of  sea-worthiness,  and  no  injury  has 
been  sustained  therefrom. 

The  conclusion  to  which  I  have  arrived  is,  that  the  vessel 
being  represented  by  the  charter-party  as  being  then  in  Bos- 
ton, the  respondents  had  a  right  to  expect  that  she  would 
proceed  from  that  port  to  Farmingdale,  without  any  unreas- 
onable and  unusual  delay ;  that  if  by  the  perils  of  the  sea 
the  vessel  on  her  passage  was  injured  and  not  unreasonably 
detained  for  the  repairs,  but  the  ru|i  was  made  with  due 
diligence,  and  the  vessel  with  proper  despatch  proceeded  to 
Farmingdale  and  offered  to  receive  her  cargo  and  complete 
the  contract  on  her  part,  the  respondents  on  their  part  were 
still  under  obligations  to  comply  with  it.  I  must  then 
inquire  whether  there  was  any  unreasonable  delay  at  Boston. 

The  vessel  arrived  in  April  from  a  foreign  voyage,  and 
delivered  her  cargo  in  good  order.  She  was  taken  on  the 
railway  for  repairs  and  painting.  She  was  metalled  and 
left  the  ways  on  the  27th,  the  day  of  the  execution  of 
the  charter-party.  The  precise  time  at  which  the  charter 
was  signed  does  not  appear,  but  Friday  was  necessarily 
spent  in  procuring  her  crew  and  getting  her  stores  on  boards 
an* on  Saturday  she  was  ready  to  sail.    The  wind  was  fiur, 
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the  Tessel  laid  with  single  fasts  at  the  end  of  Long  Wharf, 
and  would  have  been  off  in  twenty  minutes,  as  one  of  the 
witnesses  states,  but  she  was  then  run  into  by  a  tug.  with 
another  vessel  in  tow,  and  the  jib  boom  of  the  Star  of  Hope 
was  carried  away  in  the  collision.  This  of  course  detained 
her,  and  she  was  not  ready  until  Tuesday  of  the  next  week, 
when  she  proceeded  under  tow  to  sea,  the  rigging  of  the  jib 
boom  being  set  up  by  the  men  as  she  went  out  of  the  harbor. 
I  am  of  opinion  that  due  diligence  was  used  in  repairing  the 
jib  boom,  and  that  the  damage  occurred  under  such  circum- 
stances as  constitute  a  disaster  from  the  dangers  of  the  sea, 
so  that  the  owners  are  not  chargeable  for  the  delay. 

The  pilot,  George  Williams,  had  the  general  charge  of  the 
vessel,  and  the  evidence  is  that  he  was  an  experienced  and 
licensed  pilot,  qualified  for  his  position.  The  vessel  left  the 
wharf  about  three  o'clock  Tuesday  afternoon.  Her  pumps 
were  tried  that  evening  between  Boston  and  Thatcher's 
Island,  without  the  least  indication  of  any  leak.  Her  hatches 
had  been  off  a  considerable  portion  of  the  time  after  she  left 
the  ways.  Witnesses  say  they  were  frequently  in  the  hold, 
and  all  agree  that  the  stores  were  perfectly  dry.  Nothing 
unusual  occurred  on  Tuesday  night,  but  on  Wednesday 
morning  the  wind  increased,  being  about  N.  N.  E. ;  the  pilot 
from  time  to  time  took  in  his  light  sails ;  about  eleven  the 
wind  had  so  increased  that  it  was  a  severe  gale,  and  for  five 
hours  continued  very  violent  causing  a  heavy  sea.  Such 
was  the  force  of  the  wind  that  the  topmast-«taysail  was 
blown  tf  pieces,  although  it  had  only  been  nine  months  in 
use,  and  was  just  oat  of  the  sail  loft.  In  the  afternoon  of 
Wednesday,  the  pilot  states  ^^That  the  vessel  then  lying  to 
was  struck  under  the  luff  of  the  port  bow  by  a  very  heavy 
sea,  so  violent  that  he  was  nearly  thrown  over,  and  he  sup- 
posed at  the  moment  that  they  must  have  run  into  a  wreck; 
that  previous  to  this  time  the  vessel  was  perfectly  tight,  no 
water  to  be  seen  in  the  hold ;  but  immediately  afterwards 
they  found  from  one  to  two  feet  of  water  in  the  hold."    The 
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leak  increased,  and  all  hands  were  put  to  the  pumps  and 
kept  constantly  at  the  brakes  excepting  when  their  assist- 
ance was  necessary  in  working  the  vessel.  The  wind  being 
ahead,  the  captain  and.  pilot,  after  consulting,  deemed  it 
most  prudent  to  bear  away  for  Boston  for  repairs.  This 
they  attempted,  but  before  reaching  Thatcher's  Island  the 
wind  came  round,  and  finding  they  could  reach  the  Kenne- 
bec river,  they  changed  their  course,  and  arrived  at  the  river 
on  Friday  night  and  went  up  to  Bath  on  Saturday. 

On  Thuraday  and  Friday,  the  pumps  were  kept  going  a 
greater  portion  of  the  time.  The  wind  abated  and  the  sea 
fell  on  Thursday,  and  the  leak  decreased  from  400  or  500 
strokes  per  hour  to  about  200  which  she  was  making  when 
she  got  into  the  pier. 

This  vessel  was  fitted  with  a  centre-board  about  twenty- 
four  feet  in  length  with  a  fall  of  about  twelvp  feet.  At  the 
time  she  was  struck  by  the  heavy  sea,  the  centre-board  was 
down  about  four  feet ;  the  pilot  says,  "Previous  to  the  sea 
striking  us  it  had  always  worked  well,  but  after  that  it  was 
out  of  order  and  we  could  not  make  it  work  up  or  down." 

A  survey  was  held  on  the  vessel  at  Bath,  and  she  was 
ordered  to  Portland.  There  she  was  taken  on  the  ways  and 
a  new  survey  called.  On  examination  an  auger  hole  li 
inches  in  diameter  was  found  in  the  bottom  on  the  plank 
next  to  her  garboard.  The  hole  was  bored  through  between 
the  timbers,  and  was  filled  with  chips  and  dirt  wedged  in 
quite  tight,  and  apparently  lodged  there  from  the  inside  of 
the  vessel ;  on  the  outside  there  was  a  thin  shell  of  wood 
left  by  the  auger.  There  was  a  little  water  weeping  from 
this  hole,  and  about  the  centre-board-box  there  were  also 
some  indications  of  leaking,  but  not  to  any  great  extent. 
This  hole  was  stopped  up,  and  the  survey  having  recom- 
mended the  centre-board-box  to  be  closed,  it  was  done  and  a 
shoe  put  on  the  keel.  The  vessel  was  put  in  good  order  at 
an  expense  of  about  $400,  only  f  12  of  which  was  for  the 
calker's  bill,  and  on  the  17th  of  May  she  sailed  for  Farming- 
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dale,  where  she  arrived  and  claimed  a  cargo  under  the 
charter-party  on  the  24th. 

I  am  satisfied  the  auger  hole  was  in  the  vessel  at  the  time 
she  left  Boston,  and  that  the  explanation  of  Thomas  Knight 
well  accounts  for  it.  He  gives  it  as  his  opinion,  from  its 
position  and  appearance,  that  it  was  made  when  the  vessel 
was  on  the  ways  in  Boston,  to  let  out  any  water  that  might 
be  in  her,  and  that  by  the  flood  of  water  the  chips  and  other 
substances  were  loaded  and  packed  within  the  hole,  being 
detained  there  by  the  external  layer  of  the  wood,  not  wholly 
cut  away  by  the  auger.  It  is  clear  from  all  the  evidence 
that  the  vessel  did  not  take  the  bottom  from  the  time  she 
left  the  railway  in  Boston  till  she  was  taken  out  in  Portland. 
All  the  circumstances  tend  to  show  that  the  leak  which 
occasioned  the  delay  was  not  owing  to  this  hole,  but  that  on 
the  contrary  it  was  filled  and  so  stopped  that  but  little  if 
any  water  entered  by  it.  If  it  had  been  clear,  the  vessel 
must  have  sunk  before  reaching  Bath,  as  all  the  witnesses 
i^ree.  The  hole  was  tight  in  Boston.  She  laid  there  from 
Thursday  till  Tuesday,  no  water  visible  within  her,  and 
none  indicated  by  the  pumps  there,  or  on  the  first  day  out. 
Soon  after  she  was  struck  by  the  violent  sea,  she  leaked 
very  badly,  so  that  she  had  &om  one  to  two  feet  of  water 
in  her  hold,  and  for  a  time  she  continued  thus  to  leak,  the 
water  diminishing  as  the  sea  went  down ;  her  centre-board 
was  strained,  so  that  it  would  not  work,  and  as  is  well  under- 
stood, vessels  of  this  construction  are  liable  to  get  out  of 
order  around  the  centre-board-box,  and  it  is  frequently  diffi- 
cult to  reach  and  remedy  the  trouble.  The  board  would  act 
as  a  lever  in  a  heavy  sea,  and  might  if  struck  violently  strain 
open  the  seams  of  the  box,  which  would  remain  open  as  long 
as  the  centre-board  was  out  of  place,  but  might  afterwards 
come  together  when  the  strain  was  removed.  I  am  there- 
fore of  opinion,  that  the  necessity  for  repairs  and  the  delay 
occasioned  thereby  must  be  ascribed  to  the  perils  of  the  sea, 
and  under  the  circumstances  that  there  was  no  lack  of  judg- 
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men  t  on  the  part  of  the  master  in  going  to  Bath  in  the  first  place 
instead  of  Portland.  He  was  not  aware  of  the  nature  of  the 
injury,  and  did  not  know,  so  far  as  appears,  whether  the  rail- 
way in  Portland  was  in  working  order,  it  having  been  for  a 
long  time  out  of  order,  and  at  the  time  the  vessel  appeared  to 
be  strained  in  her  upper  works,  which  he  may  have  supposed 
was  the  principal  cause  of  her  difficulty. 

The  vessel  sailed  from  Portland  the  18th,  and  reported  at 
Farmingdale  on  the  24th.  None  of  the  crew  have  been 
examined,  and  no  reason  has  been  shown  for  this  length  of 
time  being  taken  up  by  the  voyage.  It  certainly  was  longer 
than  I  should  have  expected,  but  from  all  the  testimony,  I 
am  satisfied  the  owners  were  desirous  of  completing  the 
charter,  and  on  some  occasions  made,  I  think,  unusual  exer- 
tions to  expedite  the  purposes  of  the  voyage.  I  feel  justified, 
taking  into  consideration  the  season  of  the  year  and  the 
state  of  the  river  at  that  time,  together  with  the  locality  of 
JParmingdale,  well  up  the  river,  in  not  charging  them  with 
•unreasonable  delay  in  reaching  Farmingdale  after  the  repairs 
T^re  made. 

The  vessel  reported  for  loading  on  the  24th,  and  the  char- 
terers refused  to  accept  her,  and  so  telegraphed  to  Boston,  to 
which  the  owners  replied  insisting  on  a  compliance  with  the 
charter-party,  and  on  the  27th  respondents  telegraphed  as  fol- 
lows, ^^We  will  load  Hope,  Fort  Gaines  and  Mobile,  at  eight, 
measuren»ent  or  weight,  difference  between  old  and  new  char- 
ter to  be  open  for  settlement  by  lawsuit  or  arbitration,  without 
prejudicing  rights  of  either  party."  To  which  on  same  day 
the  owners  replied,  ''We  accept  your  proposition ;  load  ves- 
sel as  per  dispatch."  The  vessel  was  loaded,  and  on  the  22d 
of  July  discharged  her  cargo  in  good  order  at  Fort  Gaines, 
and  the  respondents  paid  freight  thereon  at  rate  of  eight 
dollars  per  ton.  The  libel  alleges  that  the  cargo  was  carried 
under  the  charter-party.  The  answer  claims  it  to  have  been 
under  the  new  agreement,  and  that  the  libel  should  have 
been  so  framed,  and  that  not  being  so,  even  if  I  am  of  opin- 
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ion  that  the  charter-party  was  in  force  and  the  respondents 
not  exonerated  from  their  liability,  the  libel  in  its  present 
form  cannot  be  sustained.  I  have  felt  the  force  of  this 
objection,  and  have  hesitated  whether  I  should  not  yield  to 
it.  If  I  did,  I  should  allow  an  amendment  of  the  libel  to 
meet  the  objection,  as  I  think  the  merits  are  clearly  with  the 
libellant^,  and  a  court  of  admiralty  is  not  inclined  to  discuss 
a  meritorious  cause  upon  mere  technicalities,  when  they 
can  be  obviated  by  an  amendment. 

I  consider  the  legal  effect  of  the  telegrams  to  amount  to 
this.  The  respondents  claimed  they  were  discharged  of 
their  liability,  which  the  owners  denied.  The  vessel  was 
ready  for  a  cargo,  and  that  the  voyage  might  not  be  lost, 
she  was  to  carry  the  cargo  forward,  the  law  or  arbitration 
to  determine  whether  the  respondents  were  still  bound  by 
the  charter ;  if  so  bound,  the  cargo  was  shipped  under  it, 
and  they  were  bound  to  pay  the  charter  money ;  if  not  so 
bound,  the  owners  were  to  be  entitled  only  to  the  eight  dol- 
lars per  ton  as  stipulated.  It  would  have  been  more  satisfac- 
tory if  the  libel  had  set  forth  this  supplementary  agreement. 

It  is  claimed  the  purposes  of  the  voyage  were  frustrated  by 
this  delay,  and  the  respondents  greatly  damaged  thereby; 
but  on  a  careful  examination  of  all  the  testimony,  I  am  not 
satisfied  that  it  was  so.  The  cargo  destined  for  the  Hope 
was  on  government  account,  and  was  delivered  at  Fort  Gaines 
and  received  by  the  government  official,  from  the  Star  of 
Hope,  without  as  appears,  any  claim  fqr  damages  or  delay. 
It  is  true,  the  respondents,  about  the  14th  of  May,  chartered 
the  M.  C.  Rosevelt  and  loaded  her  with  ice,  intending  to  send 
her  to  Fort  Gaines  instead  of  the  Hope,  but  on  the  arrival  of 
the  latter  vessel,  the  destination  of  the  Rosevelt  was  changed 
to  Pensacola,  and  it  is  in  evidence  from  the  letter  of  the 
respondents  that  they  were  in  want  of  a  vessel  for  that  port. 
I  think  it  was  no  disappointment  to  them  that  the  destination 
was  changed,  but  rather  in  accordance  with  their  wishes.  It 
is  said,  if  the  Star  of  Hope  had  delivered  her  cargo  in  the 
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usual  time  at  Fort  Gaines,  the  respoudents  would  have  been 
able  to  have  shipped  another  cargo  that  season  to  Mobile  on 
which  a  profit  would  have  been  made,  but  by  the  delay  they 
were  prevented  from  doing  so.  This,  as  a  claim  for  damages, 
is  of  so  conjectural  and  remote  a  character,  so  dependent  on  so 
many  contingencies,  that  I  do  not  think  any  court  would 
adopt  it  for  an  instant.  There  was  nothing  to  prevent  their 
sending  the  second  cargo  if  they  wished  so  to  do,  and  there 
is  no  proof  that  they  intended  so  to  do,  or  that  any  profit 
would  have  arisen  therefrom. 

On  the  whole,  I  am  of  opinion  that  the  libellants  have 
earned  and  are  entitled  to  recover  the  balance  due  under  the 
charter,  $1,258,  and  interest  from  Aug.  25,  1865. 

Decree  for  Libellants, 


THE  SARAH  B.  HARRIS. 

Decembeb,  1867. 
(Affirmed  on  appeal,  4,  Clif.  147.) 

1.  A  verbal  assent  from  the  customs  officer  to  land  goods  brought 

from  a  foreign  port  is  not  a  compliance  with  the  60th  section  of  the 
act  of  1790. 

2.  Such  assent  will  not  save  the  vessel  from  forfeiture  for  landing  such 

goods  without  a  permit. 

8.  The  permit  under  that  act  must  be  in  writing. 

4.  A  permit  obtained  by  fraud  is  no  permit,  and  will  not  save  a 
forfeiture  of  the  vessel. 

In  Admiralty.  Libel  in  rem  by  the  United  States  claim- 
ing a  forfeiture  of  the  schooner  Sarah  B.  Harris,  for  landing 
at  a  domestic  port  without  a  permit,  goods  brought  by  her 
from  a  foreign  port. 

The  owners  claimed  the  vessel,  ajid  made  answer  that  the 
goods  landed  were  fish  caught  in  an  American  vessel  by 
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American  fishermen  and  not  subject  to  duty,  and  that  the 
proper  customs  officer  verbally  assented  to  their  being  landed. 

Mr,  Qeo,  F,  Talbot^  Dist.  Attorney  for  United  States. 
Mr.  Lewis  Pierce^  proctor  for  claimants. 

Fox,  J.  This  vessel  is  charged  with  a  violation  of  the 
50th  sec.  of  act  1799,  by  landing  without  a  permit  at  Deer 
Isle,  in  Oct.,  1866,  one  hundred  barrels  of  mackerel  of  the 
value  of  ten  thousand  dollars,  brought  in  said  schooner  from 
port  Mulgrave  in  the  province  of  Nova  Scotia. 

It  is  shown  that  this  schooner,  Wilson  master,  being 
enrolled  and  licensed  for  mackerel  fishing,  with  a  license  to 
touch  and  trade  at  any  foreign  port  during  the  cruise,  sailed 
from  Deer  Isle  in  the  month  of  August  on  a  mackerel  trip  in 
Bay  of  Chaleur.  After  having  taken  about  200  bbls.,  she 
went  into  Port  Mulgrave  and  on  the  15th  of  October,  there 
took  on  board  as  freight  one  hundred  barrels  of  mackerel  and 
arrived  at  Green's  landing  about  the  21st  of  the  same  month. 

On  the  22d  of  October  the  captain  produced  to  Vincent 
J.  Warren  the  deputy-collector  for  Deer  Isle,  an  '^inward 
foreign  manifest,"  describing  the  cargo  of  the  schooner  as 
one  hundred  barrels  of  mackerel  shipped  by  Chas.  R.  Mc- 
Donald, of  American  fishing  schooner  Olivia  Maria,  taken 
on  board  at  Port  Mulgrave,  N.  S.,  and  consigned  to  Davis  & 
Co.,  at  Green's  landing.  Deer  Isle.  The  captain  made  oath 
that  the  manifest  contained  a  just  and  true  account  of  all 
the  goods  on  board.  There  were  in  fact  over  300  barrels  on 
board  the  schooner,  but  all  but  100  barrels  were  taken  by  the 
crew  on  the  trip. 

At  the  same  time  the  master  presented  to  the  deputy- 
collector  a  certificate  of  Chas.  R.  McDonald  under  oath, 
setting  forth  that  he  as  master  of  American  schooner  Olivia 
Maria  had  landed  100  barrels  of  mackerel  at  Port  Mulgrave 
for  transportation  to  the  port  of  Deer  Isle  in  the  United 
States,  and  that  the  same  were  caught  in  said  American 
vessel  by  American  fishermen  and  shipped  to  the  said  port  of 
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Deer  Isle  by  the  schooner  Sarah  B.  Harris  of  Deer  Isle,  John 
Wilson,  master.  This  document  was  signed  and  sworn  to 
before  the  comptroller  of  customs  at  Port  Mulgrave,  Oct.  15th, 
1866.  Accompanying  this  certificate  was  the  sworn  statement 
of  same  date  of  A.  W.  Hart  and  David  Wild,  who  represent 
themselves  as  merchants  at  Port  Mulgnive,  and  who  declared 
on  oath  that  the  statements  of  McDonald  in  his  certificate, 
are  just  and  true  and  worthy  of  full  faith  and  credit.  Warren 
testifies  that  Capt.  Wilson  entered  his  vessel  and  made 
entry  of  the  100  bbls.  of  mackerel,  and  that  he  gave  Wilson  no 
written  permit,  but  thinks  he  gave  him  a  verbal  one.  That 
Wilson  asked  him  if  it  was  all  right  and  he  told  him,  "yes, 
go  ahead  and  land  your  mackerel,"  and  therefore  they  were 
unladen.  It  is  quite  manifest  upon  the  statement,  that  the 
goods  in  question  were  brought  to  the  knowledge  of  this 
deputy-collector.  He  was  informed  that  they  were  a  portion 
of  the  cargo  of  the  Sarah  B.  Harris,  taken  by  the  crew  of  the 
Olivia  Maria,  transhipped  from  her  in  the  province  of  Nova 
Scotia,  and  forwarded  by  the  Sarah  B.  Harris  to  the  United 
States. 

The  deputy-collector,  at  Deer  Isle  believing  these  mack- 
erel not  to  be  dutiable  goods,  gave  his  assent  to  their  being 
landed,  but  never  granted  any  written  permit  for  that  pur- 
pose. The  government  claims  that  the  permit  required  by 
the  50th  sec.  of  the  act  of  1799  is  a  document  duly  authenti- 
cated by  the  proper  officers,  and  that  the  verbal  assent  of  the 
officers  to  the  unloading  of  the  cargo  is  not  sufficient  to  save 
the  vessel  and  cargo  from  forfeiture,  and  although  both  the 
collector  and  the  master,  in  ignorance  of  the  law,  may  have 
supposed  a  verbal  assent  was  sufficient,  yet  that  cannot  alter 
the  law  as  each  party  is  said  to  know  the  law,  and  the  ignor- 
ance of  the  officer  of  the  customs  as  to  the  true  construction 
of  the  law,  cannot  change  the  law  and  make  an  act  legal  and 
valid,  which  otherwise  would  be  invalid.  However  harsh 
such  a  principle  may  apparently  be,  such  is  and  must  be  the 
law.    Everybody  is  presumed  to  know  the  law,  to  underatand 
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its  effects,  and  must  therefore  comply  with  it;  and  any  mis- 
take of  any  executive  officer  of  the  government  by  which  a 
party  is  led  to  violate  it,  cannot  be  used  as  a  justification  or 
excuse  when  he  is  called  upon  to  answer  for  its  violation.  Mr. 
Justice  Story,  in  United  States  vs.  Lyman^  1  Mas.,  604,  well  re- 
marks, ^'The  collector  is  but  a  mere  ministerial  officer.  It  may 
be  his  misfortune  or  the  misfortune  of  the  public,  that  he  mis- 
interprets the  law,  but  certainly  he  cannot  alter  it.  The  col- 
lector had  no  authority  to  admit  Lovejoy  to  enter  the  goods,  or 
give  bonds  for  the  duties. .  The  whole  proceeding  was  irregu- 
lar, and  not  binding  on  the  United  States.  *  *  The  receipt  of 
the  bond  by  the  collector  was  no  estoppel  to  the  United  States, 
since  no  act  of  his,  not  within  the  scope  of  the  law,  could  vary 
these  rights."  When  the  act  therefore  prohibits  the  landing  of 
goods  without  a  permit  from  the  collector  and  naval  officer  of 
any  of  the  ports,  what  did  the  law  contemplate  and  intend 
by  these  words,  could  it  have  intended  thereby,  merely  the 
assent  of  these  officers  however  manifested?  Or  did  it  not 
mean  some  documentary  evidence  manifesting  their  assent.  I 
apprehend  an  examination  of  these  provisions  of  the  act  will 
leave  but  little  doubt  in  the  mind  of  any  one  as  to  the  true 
meaning  of  this  clause. 

The  45th  sec.  prohibits  the  landing  of  any  ship-stores  with- 
out a  permit  first  obtained  from  the  collector  and  naval  offi- 
cer ;  something  is  to  be  obtained,  not  the  mere  consent  of 
these  officers. 

So  too,  by  the  46th  sec,  entry  is  required  of  the  baggage  and 
tools  of  a  person  arriving  in  the  United  States,  and  if  he  is 
not  the  owner  of  them,  a  bond  is  to  be  given,  "and  in  com- 
pliance with  the  conditions  aforesaid  and  not  otherwise  a  per- 
mit shall  and  may  be  granted  for  landing  said  articles."  This 
certainly  indicates  something  more  than  a  verbal  assent  to 
the  landing.  Something  is  to  be  granted  by  the  officers 
which  is  here  termed  a  permit.  The  same  language  is  to  be 
found  in  the  47th  sec,  regulating  goods  carried  to  and  brought 
back  from  a  foreign  port.    It  enacts,  that  after  certain  for- 
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inalities  shall  be  complied  with,  *^a  permit  shall  be  granted 
for  landing  the  same."  The  law  having  thus  in  various  seo- 
ti(ms  declared  ^^that  a  permit  shall  be  granted  for  landing," 
the  49th  sec.  proceeds  to  declare  the  form  of  all  permits. 

The  next  section  is  that,  under  which  a  forfeiture  is  now 
claimed,  which  declares  the  vessel  to  be  liable  to  forfeiture, 
if  goods,  wares,  or  merchandise  of  the  value  of  ^00  are 
brought  from  any  foreign  port  and  unladen  from  her  without 
a  permit  from  the  collector  and  naval  officer.  Can  there  be 
any  doubt  that  the  permit  so  required  is  one  required  in  the 
previous  section,  the  form  of  which  is  prescribed  to  be  au- 
thenticated by  the  signature  of  the  collector  and  naval  officer? 
I  cannot  entertain  any  doubt  on  this  point,  but  for  satisfactory 
reasons,  I  proceed  to  a  further  examination  of  the  facts  of 
the  case,  to  ascertain  the  circumstances  under  which  this 
verbal  assent  of  the  deputy-collector  was  procured  by  the 
master  of  this  schooner. 

Wilson  represented  to  the  deputy-collector  that  these 
mackerel  were  caught  by  an  American  vessel,  and  produced 
the  certificate  of  the  master  of  that  vessel  to  substantiate  his 
statement.  The  deputy-collector  relying  on  this  statement, 
and  supposing  that  in  such  a  case  the  goods  were  not  sub- 
ject to  duty,  admitted  them  to  entry  duty  free,  and  gave  his 
assent  to  their  landing  in  the  manner  above  stated.  The 
government  claims  that  in  this  a  gross  fraud  was  perpetrated, 
that  the  mackerel  were  not  thus  caught,  but  that  on  the  con- 
trary they  were  British  mackerel,  the  property  of  John  Morse 
a  resident  at  Port  Mulgrave ;  and  from  a  careful  examination 
of  the  testimony,  I  am  of  opinion  that  such  was  the  fact,  that 
McDonald  had  no  interest  in  them,  but  that  they  belonged 
to  Morse. 

Two  of  the  crew  of  the  Sarah  B.  Harris  have  been  exam- 
ined; their  testimony  is,  substantially,  that  on  a  Sunday 
morning,  they  went  ashore  at  Port  Mulgrave.  One  of  them 
was  acquainted  with  Morse,  and  Morse  told  him  he  had  100 
bbls.  of  mackerel  which  he  wanted  sent  to  Green's  landing, 
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and  wished  to  know  if  the  Sarah  B.  Harris  would  take  them. 
The  witness  introduced  Capt.  Wilson  to  Morse,  and  Morse 
informed  him  what  he  wanted ;  the  freight  to  be  paid  was 
spoken  of.  Wilson  wanted  one  dollar  per  barrel,  which 
Morse  thought  high,  said  it  was  an  extra  rate,  and  that  if  he 
could  not  get  them  in  clear  of  duty,  he  would  rather  not 
send  them.  Wilson  told  him  he  had  no  doubt  that  he  could 
get  them  in. 

No  trade  was  then  completed.  The  next  morning,  Mon- 
day, Oct.  15th,  they  all  met  again  at  Morse's  store.  Morse 
and  Wilson  went  out  leaving  the  two  witnesses  in  the  store. 
Soon  they  returned  with  Chas.  McDonald,  master  of  schooner 
Olivia  Maria,  and  Wilson  then  said  he  would  not  take  Morse's 
mackerel,  but  he  would  take  one  hundred  barrels  for  Chas. 
McDonald,  at  the  same  rate.  The  same  day  the  mackerel 
were  taken  from  the  wharf  and  put  on  board  the  Sarah  B. 
Harris  by  the  aid  of  her  boats  and  crew  and  of  a  couple  of 
Englishmen  with  a  boat  loaded  at  Port  Mulgrave.  One  of 
these  witnesses  says  that  McDonald's  vessel  was  at  anchor 
in  the  harbor  one  hundred  and  fifty  yards  off,  but  neither  he 
nur  his  men  in  any  way  assisted  in  putting  the  mackerel  on 
board  the  Sarah  B.  Harris,  whilst  Morse  was  present  on  the 
wharf  helping  put  the  mackerel  in  the  boats. 

Two  more  of  the  crew,  Tyler  and  Smith,  speak  of  the 
mackerel  as  being  taken  from  Morse's  wharf,  and  one  of  them 
says  that  they  were  shipped  by  Morse,  but  I  think  little  reli- 
ance can  be  placed  on  the  evidence  of  this  witness  on  this 
point  as  he  does  not  appear  to  have  been  present  at  any  of 
the  interviews  with  Morse. 

The  ship's-husband  of  the  Olivia  Maria  testifies  that  "Mc- 
Donald returned  to  Boston  in  her  Nov.  1st,  with  190  bbls. 
of  mackerel  only,  her  capacity  being  over  360  bbls.  and  that 
he  never  received  any  of  the  proceeds  of  the  100  barrels 
landed  from  the  Sarah  B.  Harris,  and  never  had  any  benefit 
from  them.  He  heard  something  about  one  hundred  barrels 
shipped  by  McDonald,  but  never  could  get  any  direct  inform- 
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ation  about  them.  That  McDonald  made  three  trips  that 
season  and  sent  home  by  steamer  to  Boston  280  barrels  of 
mackerel  consigned  to  Clark  &  Woodward,  which  he  ob- 
tained from  them  through  terror  of  law  suit." 

What  reason  McDonald  had  for  so  shipping  them,  and  what 
he  intended  to  accomplish  by  so  doing  is  not  quite  apparent, 
as  it  is  manifest  that  he  could  not  have  expected  to  conceal 
from  the  crew  the  amount  of  fish  taken  on  his  first  trip,  after 
he  had  shipped  them  directly  to  his  home  port,  where  he  had 
to  return  with  his  crew,  all  of  whom  were  interested  in  this 
cargo  on  the  trip,  which  had  all  to  be  adjusted  with  the 
ship's-husband;  it  would  therefore  have  been  an  utter  impos- 
sibility to  conceal  from  the  ship's-husband  the  amount  of 
fish  taken,  and  the  same  reasoning  strikes  me  with  great 
force  in  its  application  to  the  one  hundred  barrels  in  contro- 
versy. 

If  these  had  been  caught  by  the  crew  of  the  Olivia  Maria, 
it  must  have  come  to  the  knowledge  of  the  ship's-husband, 
and  he  would  have  enforced  his  right,  against  all  parties 
claiming  the  property,  he  owning  7-19  of  the  vessel.  This  he 
does  not  pretend  to  have  done.  If  these  were  taken  by  the 
Olivia  Maria,  what  has  become  of  the  crew's  share  of  these 
100  barrels?  On  their  return  to  Boston,  which  was  only  nine 
days  after  the  S.  B.  Harris  arrived  at  Deer  Isle,  when  they 
settled  with  the  ship's-husband  for  their  loss,  would  they  not 
at  once  have  called  him  to  account  for  this  one  hundred  bar- 
rels, more  than  one  third  of  the  whole  catch  of  their  trip  ? 
Would  they  not  have  claimed  of  him  their  share  and  insisted 
on  his  looking  after  them,  and  finding  what  had  become  of 
them  or  the  proceeds  ?  Every  man  was  interested  in  this 
parcel  to  more  than  one  third  of  all  his  earnings  on  the 
trip,  and  each  and  all  would  have  proclaimed  the  fact  of  the 
shipment  of  the  one  hundred  barrels  by  the  S.  B.  Harris,  and 
their  evidence  would  have  been  conclusive  upon  all  parties. 

For  a  dififerent  reason  and  one  quite  conclusive,  it  seems 
incredible  that  McDonald  should  have  shipped  these  mack- 
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erel  by  the  S.  B.  Harris.  He  had  no  occasion  for  doing  it ; 
the  mackerel  were  shipped  Oct.  22 ;  his  vessel  was  then  at 
Port  Mulgrave  repairing  as  is  alleged;  he  had  190  barrels 
more ;  his  vessel  was  bound  to  Boston  ;  she  could  carry  350 
or  375  bbls.  Why,  if  she  had  this  one  hundred  to  carry,  did 
she  not  take  them  herself,  instead  of  paying  the  extraordinary 
freight,  as  is  admitted,  of  one  dollar  per  barrel,  when  she  was 
bound  to  her  own  home  port,  where  her  crew  were  to  be  dis- 
charged and  settled  with,  and  where  mackerel  are  usually 
higher  than  at  Green's  landing,  and  would  undoubtedly  have 
brought  something  more  than  at  this  small  fishing  port. 
The  crew  of  the  Olivia  Maria  would  never  have  allowed  such 
a  freight  to  be  paid,  and  their  property  carried  where  it  would 
not  be  worth  as  much  as  if  it  was  to  remain  on  board  and 
complete  the  voyage  home,  nor  would  the  master  be  so 
insane  as  to  thus  diminish  his  own  share  of  the  profits  of  the 
voyage. 

There  is  the  testimony  of  Sullivan  Green  which  corrobor- 
ates this  view  quite  forcibly.  He  states  that  shortly  after  these 
mackerel  were  landed  he  was  in  Boston,  and  one  of  the  present 
claimants  directed  him  to  "tell  Charly,"  one  of  the  consignees 
of  the  mackerel  at  Green's  landing,  *'to  make  out  the  freight 
and  the  packing  bills  of  the  ^laria  J.  Morse  mackerel,  that 
John  Morse  shipped  to  him  by  the  Sarah  B.  Harris."  It  is 
claimed  that  Green  is  the  informer  and  that  his  testimony 
on  that  account  should  not  be  credited.  If  the  claimant, 
who  was  present  in  court  and  heard  Green  testify  to  these 
declarations,  desired  me  to  discredit  it,  he  could  at  least 
have  taken  the  stand  and  denied  the  statement  of  the  wit- 
ness. Not  having  so  done,  I  cannot  but  think  it  was  substan- 
tially true;  his  refusal  is  an  admission  that  he  cannot  deny 
the  statement,  and  if  so,  it  is  the  express  admission  of  one  of 
the  claimants  that  these  mackerel  were  shipped  by  John 
Morse,  and  of  the  cargo  of  the  Maria  J.  Morse  as  is  alleged 
by  the  government. 

The  Tlst  sec.  of  the  collection  act  declares  "that  in  all 
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actions,  suitn  or  information  to  be  brought  where  any  seizure 
shall  be  made  pursuant  to  this  act,  if  the  property  be  claimed 
by  any  person  in  every  such  case  the  onus  probandi  shall  lie 
upon  such  claimant ;"  ♦  ♦  ♦  but  "only  where  probable  cause 
is  shown  for  such  prosecution  to  be  judged  of  by  the  court, 
before  whom  the  prosecution  is  had." 

C.  J.  Marshall  in  Locke  vs.  United  States^  7  Cranch,  848, 
says  '^Probable  cause  means  less  than  evidence  which  would 
justify  condemnation  ;  and  in  all  cases  of  seizure,  has  a  fixed 
and  well  known  meaning.  It  imports  a  seizure  made  under 
circumstances  which  warrant  suspicion." 

With  this  burden  on  the  claimants,  I  will  examine  the 
testimony  oflFered  by  them  to  remove  it.  The  first  is  that  of 
Wilson,  the  master  of  the  schooner;  his  testimony  is  in 
deposition  and  he  in  no  part  of  it  contradicts  the  statement 
of  his  own  crew  produced  by  the  government.  The  excuse 
is,  that  the  claimants'  counsel  were  not  advised  that  the  gov- 
ernment had  such  testimony  in  evidence  and  that  it  is  not 
true,  if  so,  it  is  extremely  unfortunate  for  the  claimants  that 
in  the  deposition  of  Wilson  as  taken,  there  is  not  a  more 
sharp  and  positive  denial  of  Moi-se  having  been  directly  or 
indirectly  concerned  in  the  affair,  when  from  the  beginning 
it  seems  to  have  been  well  understood  that  the  crew  claimed 
that  the  mackerel  were  Morse's  property.  All  that  Wilson 
says  touching  this  point  is,  that  he  took  on  board  100  bar- 
rels of  mackerel  shipped  by  Chas.  McDonald,  master  of  a 
vessel  called  the  Olivia  Maria,  an  American  vessel.  "Capt. 
McDonald  did  all  the  business  with  me,  expressly  himself. 
He  took  the  mackerel  from  Sherman's  wharf  I  think.  McDon- 
ald told  me  that  he  landed  these  mackerel."  On  cross  exam- 
ination he  states  *'That  he  cannot  tell  how  long  the  mackerel 
had  been  landed  when  he  took  them.  The  Olivia  Maria 
was  over  to  Ships'  Harbor,  Cape  Breton,  about  two  miles 
across  from  Port  Mulgrave  on  the  ways  repairing.  She  had 
been  ashore.  I  know  John  Morse ;  didn't  know  him  to  be  a 
shipper  of  mackerel,  but  knew   him   occasionally  to  ship 
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mackerel ;  have  carried  a  cargo  belonging  to  him  and  James 
Morse,  this  was  subsequent  to  the  present  controversy." 

I  have  no  doubt  that  McDonald  stated  to  Wilson  all  that 
Wilson  says  he  did,  and  that  the  bargain  was  finally  made 
with  McDonald  for  the  transportation  of  the  mackerel,  and 
yet,  all  that  the  government  witnesses  have  stated  may  have 
taken  place  as  related  by  them,  and  in  this  connection  I  can- 
not forget  the  statement  of  one  of  the  witnesses  ^^that  Morse 
has  gone  to  the  provinces,  having  told  him  he  was  not  willing 
to  go  to  the  state  prison  on  account  of  his  connection  with  this 
affair."  The  claimants  have  also  produced  certain  documents 
from  the  custom  house  at  Port  Mulgrave,  which  they  claim 
should  have  a  controlling  influence  in  the  cause  and  exoner- 
ate this  vessel  from  her  seizure.  These  documents  consist 
of  the  certificate  of  McDonald  before  recited,  and  of  an 
"entry  inward"  of  one  hundred  barrels  of  mackerel  by  the 
Olivia  Maria,  Chas.  McDonald  master,  from  Gulf  of  St. 
Lawrence,  by  Chas.  McDonald,  bearing  date  at  Port  Mul- 
grave, Oct.  16,  1866,  for  transportation  from  that  port  to  the 
United  States,  duty  free ;  on  the  back  of  this  is  the  ordi- 
nary custom  house  oath  of  the  importer,  McDonald.  There 
is  also  annexed  the  landing  permit  of  the  one  hundred  bar- 
rels of  same  date,  and  a  '^report  outward,"  of  the  same  date,  of 
Wilson  as  master  of  the  schooner  Sarah  B.  Harris  of  the  one 
hundred  barrels  of  sea  packed  mackerel  as  shipped  by  Chas. 
R.  McDonald  as  per  certificate. 

All  these  documents  issued  from  the  custom  house  on 
the  same  date,  and  as  no  duties  were  there  payable  on  mack- 
erel, and  the  customs  authorities  therefore  had  no  particular 
reason  for  a  diligent  attention  to  the  landing  and  reship- 
ment.  I  believe  them  to  have  all  been  fictitious,  made  for 
the  purpose  of  covering  up  the  transaction,  without  in  fact 
the  customs  o£5cer8  having  any  knowledge  or  information 
about  the  property,  excepting  such  as  they  derived  from  the 
parties  who  were  engaged  in  the  conspiracy  to  defraud  the 
government.    The  entry  in  "report  outwards"  of  "Chas.  R. 
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McDonald  as  shipper  per  certificate,"  if  it  has  any  meaning, 
so  far  as  I  can  interpret  it,  means  that  McDonald  has  so 
certified,  and  not  that  the  customs  officers  actually  were 
pei'sonally  cognizant  of  the  fact. 

Moreover,  the  landing  permit  bears  date  Oct.  15th,  the 
entry  of  the  mackerel  having  been  made  the  same  day.    I 
cannot  presume  that  diligent  custom  house  officers  allow 
goods  to  be  landed  in  Her  Majesty's  Provinces  before  entry, 
or  a  permit  for  landing.     If  so,  were  the  mackerel  in  question 
landed  on  that  day  from  the  Olivia  Maria  ?    Most  certainly 
not.     Wilson,  if  he  is  to  be  credited,  says  she  was  then  on 
the  ways  undergoing  repairs  at  Cape  Breton,  two  miles  from 
Port  Mulgrave,  and  that  his  crew  took  the  100  barrels  from 
the  wharf  at  Port  Mulgrave.     It  is  very  certain  therefore, 
that  if  Wilson's  story  is  true,  these  barrels  were  not  landed 
that  day,  they  were  on  the  wharf,  and  were  not  taken  from 
the  wharf  by  some  of  the  crew  of  Olivia  Maria,  but  by  other 
parties.     If  they  came  from  the  Olivia  Maria  after  the  entry 
and  landing  permit  on  that  day,  they  must  have  been  brought 
by  water  from  Cape  Breton,  and  of  course  they  would  have 
been  taken  from  the  boats  directly  on  board  the  Sarah  B. 
Harris,  instead  of  being  carried  to  the  wharf,  there  landed, 
and  then  put  into  boats  and  taken  oflF  to  the  S.  B.  Harris, 
making  a  great  deal  of  unnecessary  work  and  handling  of 
the  goods,  without  any  possible  advantage  resulting  there- 
from.    The  Olivia  Maria,  Wilson  says  was  then  on  the  ways 
repairing.     Of  course  her  crew  were  not  mechanics  or  ship- 
wrights, and  with  a  crew  of  15  or  20  men  unemployed,  why 
did  not  McDonald  set  them  at  work  in  helping  get  the  bar- 
rels on  board  the  S  B.  Harris  if  they  were  the  property  of 
the  crew  and  owners,  instead  of  employing  men  and  a  boat 
from  the  shore  to  do  this  work. 

This  entry  and  permit  could  not  therefore  cover  and  pro- 
tect the  goods  in  question,  as  they  were  previously  on  the 
wharf  at  Port  Mulgrave.  The  documents  can  not  apply  to 
these  goods,  as  the  circumstances  most  manifestly  show  that 
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tliey  were  not  there  in  a  situation  and  condition  to  need  any 
entry  or  landing  permit. 

The  clearance  of  the  Sarah  B.  Harris  from  Port  Mulgrave 
describes  the  one  hundred  barrels  of  mackerl  as  sea  packed, 
and  of  course  if  they  were  the  cargo  of  the  Olivia  Maria  they 
could  be  none  other,  as  they  were  secured  by  her  to  be 
carried  to  the  United  States,  and  it  is  not  pretended  they 
were  repacked  at  Port  Mulgrave ;  such  must  necessarily  be 
the  condition  of  fish  transhipped  from  one  vessel  to  another 
merely  for  transfer  to  the  States ;  parties  would  have  no 
inducement  to  have  them  repacked  on  shore  in  a  foreign 
port,  when  they  must  subsequently  be  inspected  and  repacked 
after  their  arrival.  Unfortunately  for  the  theory  of  the 
claimants,  the  one  hundred  barrels  which  occasion  the  present 
controversy  were  not  sea  packed  fish.  The  claimants  have 
introduced  the  evidence  of  Wm.  W.  Folsom,  originally  taken 
by  the  government,  in  which  he  states  "That  as  deputy- 
inspector  of  fish  at  Deer  Isle,  he  inspected  this  cargo  of  the 
Sarah  B.  Harris.  There  were  200  barrels  of  sea  packed 
mackerel,  and  she  brought  home  one  hundred  not  sea  packed, 
which  were  reported  to  be  Charles  Mack's."  The  200  or  there- 
abouts was  just  the  complement  of  the  catch  of  the  Sarah  B. 
Harris  on  this  trip,  and  there  is  no  evidence  of  her  having  had 
any  of  her  fare  repacked  before  arriving  at  Deer  Isle ;  the  100 
barrels  therefore  could  not  have  come  from  the  Olivia  Maria, 
as  these  were  not  sea  packed  according  to  the  evidence,  but 
were  repacked,  and  all  the  testimony  clearly  demonstrates  that 
none  of  the  catch  of  the  Olivia  Maria  had  ever  been  repacked. 
The  landing  and  clearing  and  entry  having  all  been  on  the 
same  day  at  Port  Mulgrave,  time  would  hardly  have  permit- 
ted of  their  being  also  repacked  at  the  same  time. 

These  fish,  being  foreign  fish,  were  sul»ject  to  a  duty  of  five 
dollars  per  barrel  on  their  entry  at  Deer  Isle.  By  the  fraud 
and  misrepresentations  of  Mr.  McDonald  and  Wilson,  the 
deputy-collector  was  induced  to  believe  they  were  taken  by 
the  crew  of  an  American  vessel  and  therefore  not  subject  to 
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duty,  and  without  payment  of  any  duty  whatever  he  consented 
verbally  to  their  being  landed.  Under  such  circumstances 
would  a  permit,  if  in  legal  form,  according  to  the  requirements 
of  the  statute  have  been  of  any  validity.  The  collection 
act  provides  that  goods  subject  to  duty  shall  not  be  landed 
before  the  duties  are  paid  or  secured  in  some  way,  and  that  the 
permit  required  by  the  50th  sec.  shall  issue  previously  to  the 
payment  of  the  duties,  or  the  receipt  of  security  therefor. 
The  permit  in  the  present  case,  if  it  may  be  so  described,  was 
obtained  from  the  government  by  the  gross  fraud  of  the  pre- 
tended owner  of  the  mackerel  and  of  the  master  of  this 
schooner ;  each  of  them  was  aware  of  the  fraud  and  partici- 
pated in  it,  if  so,  of  what  validity  was  this  or  any  other  per- 
mit. Whatever  is  done  in  fraud  of  the  law  is  in  violation  of 
it,  and  the  same  rules  apply  to  a  fraud  on  the  government 
as  when  practiced  on  an  individual.  Fraud  vitiates  every 
transaction.  A  deed  when  obtained  by  fraud  is  to  be  con- 
sidered as  a  void  contract  as  to  the  fraudulent  party.  Fraud 
will  avoid  even  the  most  solemn  proceedings  of  courts  of 
justice.  The  force  of  a  permit,  under  the  50th  sec.  of  the 
collection  act,  obtained  by  fraud  was  well  considered  by  Mr. 
Justice  Story  in  Bottomley  vs.  United  States^  1  Sto.,  135,  which 
was  a  proceeding  under  this  section  of  the  collection  act, 
in  which  he  decided  that  a  permit  obtained  by  fraud  was  no 
permit,  and  that  goods  landed  under  such  a  permit  were 
liable  to  forfeiture,  and  that  such  forfeiture  may  be  enforced 
under  a  general  count  similar  to  the  present,  charging  that 
the  goods  were  landed  without  a  permit,  for  a  void  permit  is 
no  permit. 

No  explanatory  evidence  from  the  officers  of  the  customs 
at  Port  Mulgrave,  showing  on  their  part  a  personal  knowl- 
edge that  this  lot  of  mackerel  arrived  there  on  the  Olivia 
Maria,  or  from  Morse  or  McDonald,  or  the  other  owners  of 
this  schooner,  who  were  the  consignees  of  this  portion  of  her 
cargo,  is  offered  by  the  claimants  to  remove  the  more  than 
probable  cause  of  suspicion  which  exists  against  this  vessel* 
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Much  of  this  explanatory  testimony,  if  it  exists,  is  within  the 
control  of  the  claimants,  and  might  have  been  produced  by 
them.  Their  failing  to  do  so  cannot  but  have  an  unfavorable 
impression  upon  the  mind  of  the  court.  I  do  therefore  order, 
pronounce  and  decree,  that  this  schooner^  Sarah  B.  Harris^ 
with  her  tackle^  apparel  and  furniture  t»  forfeited  to  the 
United  States, 
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FSBBUABT,  1867. 

L  Goods  sbipped  from  one  domestic  port  to  another,  and  on  the  voy- 
age taJcen  to  a  foreign  port  with  the  design  and  purpose  to  disguise 
the  character  of  the  vessel,  and  conceal  foreign  goods  there  taken  on 
board  to  be  smuggled,  become  incorporated  into,  and  a  part  of  an 
entire  cargo  to  be  imported  from  thence. 

2.  Goods  seized  on  land  are  not  subject  to  condemnation  and  for- 
feiture in  admiralty. 

a.  A  claimant,  who  has  voluntarily  destroyed  the  ship's  manifest  to 
prevent  its  being  used  as  evidence,  cannot  prove  its  contents  by  sec- 
ondary evidence. 

4.  A  snfO^cient  manifest  must  state,  first  by  whom  the  goods  are 
shipped,  second,  if  part  of  the  cargo  is  brought  back,  by  whom 
shipped  out,  and  to  whom  consigned  inward. 

6.  For  want  thereof,  goods,  belonging  to  one  of  the  officers  or  crew 

of  a  vessel  belonging  in  whole  or  in  part  to  an  American  citizen,  are 
liable  to  forfeiture  under  §  24  of  the  act  of  1799. 

e.  If  a  nianifest  is  not  produced  to  the  proper  officers,  or  its  non- 
production  accounted  for  to  the  satisfaction  of  the  court,  a  forfeiture 
attaches  to  the  goods  imported. 

7.  An  attempt  to  import  merchandise  from  a  foreign  port  as  com- 

ing directly  from  a  domestic  port  is  fraudulent,  and  subjects  the 
same  to  forfeiture. 

Ik  Admiralty.    Libel  in  rem  by  the  United  States  against 

the  schooner  Ariel  and  cargo,  claiming  a  forfeiture  of  botk 

for  violation  of  the  revenue  laws* 
4 
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For  the  vessel  and  a  part  of  the  cargo  no  claim  was  made ; 
but  the  balance  of  the  cargo  was  claimed  as  goods  brought 
from  a  domestic  port  and  not  subject  to  duty. 

Mr.  Geo.  F.  Talbot^  Dist.  Attorney  for  United  States. 

Mr.  Almon  A.  Straut  and  Mr.  Geo.  F.  Shepley,  proctors 
for  claimant. 

Fox,  J.  The  Ariel  is  a  registered  vessel  of  about  23  tons. 
She  sailed  from  Portland  about  the  11th  of  July  last  with 
only  one  person  on  board,  her  owner,  Francis  Raymond. 
Her  cargo  consisted  of  25  hogsheads  of  salt,  which  had  been 
taken  on  board  the  previous  voyage  at  Portland,  and  remained 
on  board  until  it  was  disposed  of  by  Raymond  on  the  present 
voyage  at  Mt.  Desert.  This  salt  was  the  property  of  Thomas 
6.  Young.  Having  disposed  of  the  salt,  Raymond  proceeded 
in  the  vessel  to  Calais,  where  he  found  Young,  who  had  pur- 
chased there  25  M.  of  lathes,  which  he  put  on  board  the 
schooner.  Young  and  Raymond  then  proceeded  in  the 
schooner  to  Eastport,  where  Young  purchased  about  100 
quintals  dry  fish,  1200  boxes  herring,  and  16  barrels  cod- 
liver-oil.  Young  states,  these  articles  were  purchased  by 
him  on  speculation,  and  were  put  on  board  the  Ariel,  con- 
signed to  Dana  &  Co.,  Portland,  that  the  vessel  was  cleared 
from  Eastport  for  Portland,  these  articles  being  entered  on 
a  manifest  as  shipped  by  him  to  Dana  &  Co.,  and  that  at  the 
time  they  sailed  from  Eastport,  he  did  not  know  that  Ray- 
mond had  any  intention  of  going  into  Campo  Bello.  The 
Ariel  with  Young  and  Raymond,  the  only  persons  on  board, 
sailed  from  Eastport  Aug.  15th,  and  the  same  night  went 
into  Head  Harbor,  which  is  in  the  island  of  Campo  Bello, 
and  British  territory,  and  there  received  on  board  from  the 
British  schooner,  Frank,  8  hogsheads  of  alcohol,  75  packages 
of  gin  and  brandy,  2  casks  of  brandy,  1  cask  of  gin,  and  8 
packages  of  spices,  one  J.  D.  Carlisle  being  there  and  aiding 
in  the  business,  having  come  there  in  the  Frank. 

The  Ariel  remained  in  Head  Harbor  three  days,  and  then 
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sailed  for  Portland  with  Young  still  on  board,  Raymond  act- 
ing as  master.  She  arrived  in  Casco  Bay  off  Mackie's  Island 
in  the  night,  and  landed  Toung,  and  then  stood  out  to  sea. 
She  was  hovering  about  the  islands  in  the  bay,  standing  off 
in  the  day  time,  and  running  in  at  night  to  communicate 
with  Young,  and  whilst  so  employed,  she  got  ashore  on 
Birch  Island  and  filled  with  water.  A  portion  of  her  cargo 
was  landed,  she  was  then  got  off,  and  the  next  day  was  seized 
by  the  revenue  cutter  Mahoning  near  Cow  Island,  and 
within  the  limits  of  Portland.  Whilst  the  vessel  was  ashore, 
Young  returned  to  her  and  assisted  in  saving  the  cargo. 

The  vessel  and  cargo  were  libelled,  and  upon  proclama- 
tion, no  person  appearing  as  claimant,  she  was  condemned 
with  all  the  property  taken  on  board  of  her  at  Head  Harbor ; 
but  Young  has  appeared  and  filed  a  claim  as  owner  of  the 
lathes,  fish,  oil  and  herring,  denying  their  liability  to  for- 
feiture, and  the  controversy  is  now  confined  to  these  articles. 

This  claimant  is  shown  to  be  an  experienced  ship-master ; 
he  denies  all  connection  or  interest  in  the  illicit  undertak- 
ings of  this  vessel,  and  asserts  that  he  did  not  know  or 
expect  that  she  would  go  into  Head  Harbor ;  he  also  denies 
any  interest  in  the  property  there  taken  on  board.  It  is 
certainly  the  duty  of  the  court  not  lightly  to  suspect  the 
truth  of  statements  clothed  with  the  solemn  sanctions  of  an 
oath,  but  testimony  however  positive  must  in  its  nature  be 
liable  to  control  by  strong  presumptive  circumstances,  and 
must  be  weighed  with  care  when  it  comes  loaded  with  the 
temptations  of  private  interests  and  the  impressions  of.  per- 
sonal penalties.  It  is  a  melancholy  consideration  for  judges, 
that  in  the  discharge  of  public  duty,  they  often  find  them- 
selves obliged  to  resist  the  influence  of  human  declarations, 
and  to  rely  upon  the  concurrence  of  probable  circumstances. 

There  is  evidence  before  me,  full  and  uncontradicted,  that 
this  same  vessel  with  Young  and  Raymond  on  board,  in  May 
last  went  from  Portland  to  Eastport  with  this  same  25  hogs- 
heads of  salt,  and  a  quantity  of  pottery  belonging  to  Young, 
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that  YouDg  then  bought  some  cord-wood,  put  it  on  board 
the  schooner,  that  they  then  sailed  to  Head  Harbor,  where 
they  met  this  same  schooner  Frank  with  Carlisle,  and  took 
from  her  on  board  the  Ariel  a  large  quantity  of  alcohol, 
spices  and  foreign  liquors,  all  of  which  were  successfully 
smuggled  ashore  at  Falmouth  the  latter  part  of  June,  Young 
and  Carlisle  both  aiding  in  the  work.  Young  was  interested 
in  that  expedition,  served  as  a  hand  on  board  the  schooner 
throughout  the  voyage,  purchased  at  Eastport  the  cord-wood 
for  a  deck-load,  in  order,  as  I  suspect,  to  deceive  any  revenue 
boats  they  might  meet,  and  I  cannot  but  believe  that  his 
purchases  at  Calais  and  Eastport  on  this  present  voyage 
were  for  the  same  object  and  purpose,  to  conceal  the  foreign 
goods  on  board,  and  hold  out  to  any  casual  observer  that 
the  Ariel  was  a  coaster,  with  her  deck-load  of  lathes,  etc., 
engaged  in  an  honest,  legitimate  business. 

Young  joins  this  schooner  again  at  Calais,  acts  as  one  of 
the  crew  of  this  vessel  then  about  30  years  old,  and  of  so 
little  value  that  Young  himself  states  under  oath,  he  would 
hardly  take  the  gift  of  her,  and  if  Raymond  is  to  be  believed, 
he  assisted  in  receiving  the  liquors  on  board  at  Head  Harbor 
from  the  Frank,  and  continues  on  board,  until  they  again 
arrive  off  Mackie's  Island,  as  Raymond  swears,  where  he 
landed  Young  in  the  night  time,  as  he  did  on  the  former 
expedition.  Young,  however,  denies  that  he  was  landed  on 
that  island,  but  says  he  was  put  ashore  on  the  east  end  of 
Long  Island,  and  that  his  reason  for  going  ashore  at  that 
place  was,  that  he  wished  to  purchase  of  a  person  on  Has- 
kell's Island,  a  quantity  of  oil  and  fish.  If  such  was  his 
object,  it  is  quite  extraordinary  that  he  should  have  pursued 
just  the  course  he  did,  as  Long  Island  is  12  or  15  miles  to 
the  westward  of  Haskell's  Island,  and  the  Ariel  on  her  pas- 
sage up,  passed  quite  near  to  Haskell's  Island,  so  that  Young 
could  have  easily  been  set  ashore  from  the  Ariel  upon  the 
island,  if  he  wished  to  land  there,  instead  of  being  carried  a 
dozen  miles  away  from  it  to  the  westward. 
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I  am  inclined  to  believe,  Young  did  land  on  Mackie's 
Island,  and  there  met  his  accomplices,  and  finding  perhaps, 
that  the  suspicions  of  the  government  officers  had  been 
excited,  and  that  they  were  on  the  watch,  it  became  neces- 
sary to  seek  out  some  other  place  of  landing,  and  he  there- 
fore returned  to  the  vessel,  and  was  set  ashore  at  Long  Island 
for  that  object.  If  everything  had  been  fair,  legitimate  and 
honest  on  Young's  part,  he  would  not  have  allowed  this  ves- 
sel to  be  dodging  around  the  islands  with  his  property  at 
risk,  but  having  arrived  so  near  to  her  port  of  destination, 
he  would  have  required  the  master  to  finish  his  cruise  and 
enter  the  cargo,  which  could  easily  have  been  done  by  insert- 
ing on  the  manifest,  if  .correct  and  according  to  law,  all  the 
goods  and  merchandise  received  on  board  at  Head  Harbor. 
All  the  circumstances  of  the  case  satisfy  me  that  Young  was 
a  participator,  interested  in  this  smuggling  expedition,  and 
that  I  am  not  justified  in  placing  implicit  confidence  in  his 
testimony ;  and  upon  this  point,  his  actions  and  conduct  upon 
the  previous  voyage  of  this  vessel  have,  in  my  view,  an 
important  bearing,  and  are  clearly  admissible. 

I  find  therefore,  as  a  matter  of  fact  in  this  case,  that  these 
articles  claimed  by  Young,  although  products  of  the  United 
States,  were  purchased  by  the  claimant  at  Calais  and  East- 
port,  not  for  legitimate  trade  and  commerce,  but  with  the 
design  of  taking  them  to  a  foreign  territory  in  this  schooner, 
there  to  be  used  in  aid  of  a  smuggling  voyage  to  this  port ; 
that  they  were  not  taken  there  for  a  lawful  purpose,  but  on 
the  contrary,  the  design  was  they  should  be  used  there  and 
on  the  homeward  trip  in  concealing  the  real  purposes  of  the 
voyage  and  the  foreign  goods  on  board,  and  in  so  disguising 
the  cargo  and  the  general  appearance  of  the  vessel,  that  she 
would  not  be  likely  to  be  overhauled  by  revenue  boats  dur- 
ing the  voyage.  From  the  time  the  foreign  goods  were  taken 
on  board  at  Head  Harbor,  the  goods  in  question  became  incor- 
porated with  them,  constituting  in  the  whole  but  one  cargo, 
which  under  all  the  circumstances  of  the  casa^  I  deem  it  my 
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duty  to  consider  exactly  aa  if  it  had  all  been  there  shipped 
on  board  the  Ariel,  and  had  been  brought  and  imported 
from  thence  into  this  port ;  for  there  can  be  no  doubt  that 
they  were  all  brought  in  this  schooner  within  the  limits  of 
the  port  of  Portland  and  Falmouth  voluntarily  by  the  mas- 
ter, and  with  the  design  of  here  landing  them. 

This  proceeding  is  on  the  admiralty  side  of  the  court,  and 
the  libel  alleges  in  the  first  count  that  these  goods  are  for- 
feited, being  seized  on  navigable  waters,  etc.,  because  they 
were  landed  without  a  permit  and  not  in  open  day ;  but  the 
fact  is,  that  although  some  of  the  goods  were  thus  landed, 
none  of  the  goods  so  landed  were  ever  restored  to  the  Ariel, 
but  were  seized  on  land  by  the  government  officers,  and 
although  landed  in  violation  of  the  statute,  yet  having  been 
seized  on  land,  they  are  not  subject  to  condemnation  and  for- 
feiture in  the  admiralty.     Of  course  the  goods  which  had 
never  been  landed,  but  had  always  remained  on  board  the 
Ariel,  cannot  be  condemned  under  this  count  in  the  libel. 

The  second  count  charges  an  importation  of  these  goods 
from  a  foreign  place  by  the  Ariel  without  having  a  manifest 
or  manifests  on  board  agreeably  to  the  requirements  of  the 
statute.  It  is  necessary,  therefore,  to  examine  carefully-  all 
the  evidence  relating  to  the  manifest,  and  ascertain  whether 
the  provisions  of  the  statute  have  in  any  respect  been  violated. 
Young  says  ''The  articles  in  question  were  entered  on  the 
manifest  in  his  name,  consigned  to  the  Dana's  in  Portland, 
that  he  and  Raymond  went  to  the  custom  house  in  Eastport, 
and  he  thinks  he  saw  the  name  of  the  collector  of  Eastport 
upon  the  manifest." 

Raymond  in  his  deposition  states  "The  lathes,  fish,  herring 
and  oil,  were  on  the  manifest.  The  vessel  cleared  from  East- 
port  for  Portland.  They  were  by  a  written  memorandum 
from  Young  to  me  put  upon  the  manifest  in  the  name  of  J. 
D.  Carlisle.  At  the  time  the  schooner  was  taken,  there  was 
in  a  tin  box  in  my  trunk  on  board  of  her,  her  register,  a  bill 
of  sale  from  Barton,  a  manifest  and  some  other  papers.    The 
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last  time  I  saw  them  was  on  Sunday  before  I  got  on  the 
ledge,  have  not  seen  them  since,  and  don't  know  what  has 
become  of  them."  On  cross  examination  he  again  repeats  that 
these  articles  were  on  the  manifest,  and  in  reply  to  the  inquiry, 
'^what  did  you  do  with  the  manifest*'  he-  says,  ^^I  cannot  tell 
you.  I  lost  it  certainly.  I  had  my  papers  in  a  tin  box  on  Sun- 
day, the  day  I  got  on  the  ledge.  Since  that  I  don't  know 
what  has  become  of  them."  Young  says  he  has  no  doubt 
Raymond  threw  the  manifests  overboard,  for  he  heard  him 
say  he  should  do  so  if  chased  by  a  cutter.  Raymond  claims 
there  was  a  manifest  on  board  when  the  schooner  was  seized ; 
but  this  is  denied  by  the  officers  of  the  cutter.  None  has 
ever  been  produced,  and  on  the  whole,  I  am  inclined  to 
believe  Raymond  told  Young  what  Young  says  he  did,  and 
that  when  chased  by  the  cutter,  he  did  destroy  it  by  throw- 
ing it  overboard.  In  his  deposition  he  nowhere  expressly 
denies  that  he  did  so,  and  as  he  does  not  pretend  that  the 
liquors  were  entered  upon  any  manifest,  he  would  be  quite 
likely  to  take  that  course,  if  the  occasion  should  arise. 

The  act  of  1799,  ch.  22,  sec.  23,  declares,  that  no  goods, 
wares  or  merchandise  shall  be  brought  into  the  United  States 
from  any  foreign  port  or  place,  in  any  ship  or  vessel  belong- 
ing in  whole  or  in  part  to  a  citizen,  unless  the  master  or 
person  having  charge,  etc.,  shall  have  on  board  a  manifest  or 
manifests  in  writing,  signed  by  such  master  or  other  person, 
containing  the  name  of  the  port  where  the  goods  in  such 
manifest  mentioned  shall  have  been  taken  on  board,  and  the 
port  for  which  they  are  consigned  or  destined,  particularly 
noting  the  goods,  wares  and  merchandise  destined  for  each 
port,  and  the  name,  description  and  build  of  such  ship  or  ves- 
sel, her  true  admeasurements;  and  the  port  to  which  she 
belongs,  with  the  name  of  each  owner  according  to  the  regis- 
ter, together  with  the  name  of  the  master  or  other  person  in 
charge,  a  just  and  particular  account  of  all  the  goods,  wares 
and  merchandise  so  laden  and  taken  on  board,  whether  in 
packages  or  stowed  loose,  together  with  the  marks  and  num- 
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bers  08  marked  on  each  package,  and  the  number,  quantity 
and  description  of  the  packages,  in  words  at  length,  together 
with  the  names  of  the  persons  to  whom  the  same  are  respect- 
ively consigned  agreeably  to  the  bill  of  lading,  signed  for 
the  same,  unless  when  the  said  goods  are  consigned  to  order, 
when  it  shall  be  so  expressed  in  said  manifest,  together  with 
names  of  passengers  and  their  baggage ;  and  that  the  form  of 
a  manifest  for  goods  and  merchandise  imported  in  a  vessel 
of  the  United  States,  shall  be  as  specified  in  the  statutes. 
If  any  articles  of  the  outward  cargo  are  brought  back,  they 
are  to  be  detailed,  specifying  by  whom  shipped  outward  and 
to  whom  consigned  inward. 

It  thus  appears  that  the  statute  explicitly  declares  what 
the  manifests  shall  contain  to  give  it  validity ;  it  makes  all 
these  particulars  requisite ;  they  must  each  and  all  be  found 
in  the  manifest  to  protect  the  property  on  board ;  all  these 
matters  as  to  the  vessel,  the  voyage  and  her  ownership,  the 
ownership  of  the  goods,  the  consignee,  etc.,  the  statute 
requires  should  be  recited  in  the  manifest.  Is  there  sufficient 
legal  evidence  before  the  court,  that  such  a  manifest  of  these 
goods  was  ever  on  board  the  Ariel  ?  Is  secondary  evidence 
of  the  character  and  contents  of  a  manifest  voluntarily 
destroyed  by  the  master  admissible?  Under  such  circum- 
stances, is  the  claimant  at  liberty  to  prove  by  parol,  that 
there  was  on  board  a  valid  statute  manifest  ?  A  party,  who 
under  no  pretense  of  mistake  or  accident,  voluntarily  destroys 
primary  evidence  to  prevent  its  being  used  against  him,  or 
for  other  fraudulent  purposes,  thereby  excludes  himself  from 
the  benefit  of  secondary  evidence.  Jiiggs  vs.  Taj/loe^  9 
Wheat.,  488. 

There  is  no  evidence  properly  before  me,  showing  that 
there  was  any  valid  manifest  on  board  the  schooner  during 
this  voyage,  and  I  should  be  fully  justified  in  condemning 
this  property  on  this  account ;  but  waiving  this  objection,  and 
conceding  that  these  goods  were  entered  on  a  manifest  of 
some  kind  either  at  Eastport,  or  after  leaving  that  port,  this 


MAINE,  1867.  78 


The  Ariel  and  Cargo. 


paper,  whatever  it  was,  is  not  produced  in  court  at  the  hear- 
ing, but  was  fraudulently  destroyed  by  the  master,  and  I 
have  no  satisfactory  evidence  of  its  contents.  Am  I  to  pre- 
sume it  was  a  perfect  and  complete  document  in  accordance 
with  all  the  requirements  of  the  statute?  or  from  its  de- 
struction, should  I  not  rather  presume,  that  it  would  not 
answer  the  requirements  of  the  law.  In  odium  spoliatoris 
omnia  praesumuntur. 

Spoliation  of  papers  is  always  an  aggravated  and  flagrant 
circumstance  of  suspicion,  and  whilst  in  prize  causes,  in  Eng- 
land and  this  country,  it  does  not,  as  on  the  continent,  create 
an  absolute  presumption  of  guilt,  yet  in  the  language  of  Lord 
Stowell  ^^a  case  that  escapes  with  such  a  brand  upon  it,  is 
saved  so  as  by  fire."  But,  whatever  might  be  the  presumption 
ordinarily,  the  testimony  of  Raymond  and  Young  are  in 
conflict  in  relation  to  one  particular,  which  the  statute  re- 
quires should  be  truly  stated  in  the  manifest,  and  that  is, 
the  name  of  the  consignee  of  the  goods.  Young  says  that 
the  goods  were  consigned  to  Dana,  and  so  entered  upon  the 
manifest,  whilst  Raymond  states  they  were  by  Young's  written 
direction  entered  in  the  name  of  Carlisle.  It  may  be  claimed 
that  from  the  language  of  this  witness^  it  is  uncertain  whether 
he  intended  to  be  understood  that  Carlisle  appeared  by  the 
manifest  to  be  the  shipper,  or  consignee,  but  this  is  not  of 
any  great  consequence  for  according  to  the  testimony  of 
Young,  Carlisle  was  not  the  shipper,  and  had  no  interest  in 
the  goods ;  and  the  form  prescribed  by  the  act  requires  that 
the  manifest  shall  state  by  whom  the  goods  are  shipped. 

Again,  this  vessel,  being  bound  from  Eastport  on  a  foreign 
voyage,  should  have  cleared  for  her  port  of  destination  after 
delivering  to  the  collector  a  manifest  of  all  her  cargo.  This 
is  required  by  the  98d  section  of  act  of  1799,  and  by  the  23d 
section  of  the  same  act,  it  is  provided,  that  if  any  part  of  the 
outward  cargo  is  brought  back,  the  manifest  at  the  port  of 
arrival  shall  state,  by  whom  shipped  outward,  and  to  whom 
consigned  inward.    Of  course  no  manifest,  which  was  ever 
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designed  to  be  presented  to  the  customs  officers  at  the  port 
of  arrival  of  this  schooner,  would  have  shown  that  these 
goods  had  been  transported  to  a  foreign  countiy,  or  that 
she  had  touched  at  any  foreign  port  after  leaving  Eastport. 

By  the  24th  section  of  the  statute  of  1799,  it  is  enacted, 
that  if  any  goods,  wares  or  merchandise  shall  be  imported  or 
brought  into  the  United  States  in  any  ship  or  vessel  what- 
ever, belonging  in  whole  or  in  part  to  a  citizen  of  the  United 
States,  from  any  foreign  port  or  place  without  having  a  man- 
ifest or  manifests  on  board  agreeably  to  the  directions  in  the 
foregoing  section,  or  which  shall  not  be  included  or  described 
therein,  or  shall  not  agree  therewith,  in  every  such  case, 
the  master  or  other  person  having  charge,  &c.,  shall  forfeit 
and  pay  a  sum  of  money  equal  to  the  value  of  such  goods 
not  included  in  the  manifest,  and  all  such  merchandise,  not 
included  in  the  manifest,  belonging  or  consigned  to  the 
master,  mate,  officers  or  crew  of  such  vessel,  shall  be  for- 
feited. 

The  claimant  was  one  of  the  officers  or  crew  of  the  Ariel ; 
there  was  an  importation  of  the  goods  in  question  from  a 
foreign  port ;  the  vessel  is  found  with  the  goods  on  board 
without  a  manifest;  and  I  think  I  am  justified  in  concluding 
that  if  there  ever  was  any  manifest,  it  was  not  one  which 
would  answer  the  requirements  of  the  law,  and  that  the 
property  in  question  is  therefore  liable  to  forfeiture. 

It  seems  to  me,  that  under  another  view  of  the  provisions 
of  the  act  of  1799,  this  property  is  also  liable  to  forfeiture. 
The  25th  sec.  of  that  act  requires,  that  the  manifest  described 
in  the  28d  and  24th  sections  shall  be  produced  by  the  master 
to  the  boarding  officers  of  the  customs  on  his  arrival  within 
four  leagues  of  the  coast,  and  shall  also  be  produced  to  the 
officers  of  the  customs,  who  shall  first  come  on  board  upon 
the  arrival  of  the  vessel  within  the  limits  of  any  district  in 
which  any  part  of  the  cargo  is  to  be  landed.  He  shall  also 
deliver  to  each  of  these  boarding  officers  true  copies  of  this 
manifest,  and  they  shall  certify  on  the  back  of  the  original 
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manifest  to  its  being  so  produced  to  them,  and  the  master 
shall  produce  and  deliver  to  the  collector  his  original  man- 
ifest so  certified.  The  manifest,  it  appears,  should  thus  be 
made  out  before  the  vessel  arrives  within  four  leagues  of  the 
coast,  and  must  be  on  board  at  the  time  of  the  importation, 
and  remain  and  continue  on  board  until  produced  to  the  col- 
lector. It  is  not  enough  for  the  claimant  to  show  that  a 
manifest  was  on  board  at  the  time  when  the  vessel  arrived  with- 
in four  leagues  of  the  coast,  or  when  she  arrived  at  the  port 
of  destination,  and  that  five  minutes  afterwards  it  was  fraud- 
ulently destroyed  by  the  master.  The  original  document  is 
demanded  by  the  law.  It  has  its  own  work  to  accomplish. 
It  is  to  manifest  the  truth  and  the  facts,  and  to  continue  ou 
board,  so  manifesting  them,  from  the  time  the  vessel  is  with- 
in four  leagues  of  the  coast ;  from  that  moment  to  be  always 
in  readiness  to  testify  and  declare  the  truth  to  the  different 
boarding  officers,  and  finally  to  rest  in  the  custom  house, 
there  to  remain  as  part  of  the  public  documents  of  the  de- 
partment. And  this  result  is  confirmed  by  the  proviso  of 
sec.  24,  which  enacts,  that  if  it  shall  be  made  to  appear  to 
the  satisfaction  of  the  collector,  or  to  the  satisfaction  of  the 
court  in  which  a  trial  shall  be  had  concerning  such  forfeitures, 
that  no  part  of  the  cargo  of  such  ship  or  vessel  had  been 
unshipped  after  it  was  taken  on  board,  except  such  as  shall 
have  been  particularly  specified  and  accounted  for  in  the  re- 
port of  the  master  or  other  person  having  charge  or  command 
of  such  ship  or  vessel,  and  that  the  manifests  have  been  lost 
or  mislaid  without  fraud  or  collusion,  or  that  the  -same  were 
defaced  by  accident,  or  incorrect  by  mistake,  in  any  such 
case,  the  forfeiture  aforesaid  shall  not  be  incurred. 

If  the  manifest  is  not  produced,  I  am  of  opinion  that  the 
forfeiture  attaches  to  the  importation,  unless  its  non-pro- 
duction is  accounted  for  to  the  satisfaction  of  the  court, 
within  the  terms  of  this  proviso ;  as  in  the  present  case,  I 
believe  the  manifest  was  fraudulently  destroyed  by  the  master, 
and  as  a  portion  of  the  cargo  had  also  been  discharged  with- 
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'. .'.  'tf^'.z.z  ••rr.ln*-!  ii:  sr.T  rftvr:  ::  tl*  siAster,  itiis  claimant 
c-ir.:.  :  'l-.Tr*^  ki.T  ipe-r.r£i  fra  iLis  ir,viao.  but  on  the  con- 
trarj  L*  niher  e-,:.:!:;  ie^i  br  :;.  I  lai  :henr:\'re  of  opinion 
t:*it  all  th*:  |,r-:r*rtj  ui  ij-e^ilr'a  which  was  foond  on  board 
\:,\a  M:}.y^,ueT^  is  liable  to  f^rteitunf  anier  the  second  count 
in  thlA  l;b*:I. 

Tije  last  count  is  founded  on  the  act  of  2Tth  of  May,  1848, 
in  connection  with  the  act  of  IS^  c-  201,  sec-  4.  By  the 
former  aot,  retn^tered  Tessels.  trading  between  one  port  in 
the  United  States  and  one  or  more  ports  in  the  same,  are 
allowed  to  U^mch  at  foreign  p^rts  and  take  on  merchandise, 
&c,,  provided  they  are  furnished  by  the  collector  of  the  port 
in  which  they  take  in  their  cargo  in  the  United  States,  with 
a  certified  manifest  of  their  cargo.  In  the  present  case,  there 
in  no  evidence  of  any  such  manifest  having  been  obtained  at 
KnhtiXfTt ;  and  as  the  announcement  to  the  collector  at  East- 
jK^rt  that  they  were  bound  to  Head  Harbor,  and  a  request 
for  a  certified  manifest,  would  at  once  have  excited  his  sus- 
picions, and  defeated  their  purpose  in  going  there,  I  cannot 
believe  that  any  such  certified  manifest  was  obtained  there, 
although  from  the  omission  of  the  government  and  claimant 
to  procure  any  evidence  touching  this  point  from  the  files  of 
the  cuftUim  house  at  Eastport,  the  court  has  not  been  fur- 
niMhed  with  that  certain  and  positive  testimony,  which  it  was 
in  tlic  power  of  either  party  to  have  produced.  By  the  48th 
HOC.  of  the  act  of  1799,  it  is  made  requisite  that  merchandise 
of  the  growth,  product  or  manufacture  of  the  United  States, 
if  exported  to  a  foreign  country,  should  be  cleared  out,  on  its 
original  exportation  from  the  United  States ;  if  not  so  cleared 
out,  and  it  is  taken  to  a  foreign  place  and  re-imported  from 
thnncjo,  it  is  subject  to  duty.  In  the  present  case,  there  is  no 
lirotuncro  of  a  clearance  of  these  goods  from  Eastport  to  any 
fomigu  port,  and  if  brought  from  such  foreign  port  and  liable 
to  duty,  the  manifest  should  certainly  show  the  true  state  of 
the  oaso  in  regard  to  them,  and  it  was  fraudulent  on  the  part 
i)f  the  olaimant  to  attempt  to  import  them  as  coming  directly 
from  Eastport,  and  so  not  subject  to  duty. 
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The  4th  sec.  of  the  act  1866,  chap.  201,  declares  that  if  any 
person  shall  fraudulently  or  knowingly  import  or  bring  into 
the  United  States,  any  goods,  wares  or  merchandise,  contrary 
to  law,  the  same  shall  be  forfeited.  These  goods  were  carried 
from  Eastport  to  a  foreign  place.  Head  Harbor,  without  a 
clearance  or  certified  manifest,  and  are  brought  here  from 
this  foreign  port  without  the  certified  manifest  required  by  the 
act  of  1848,  or  the  manifest  described  in  the  act  of  1799,  and 
under  the  fraudulent  pretext  of  being  l»rought  here  directly 
from  a  home  port.  Raymond  and  Young  were  both  of  them 
experienced  ship-masters,  conversant  with  the  revenue  laws, 
practiced  in  the  violation  of  their  provisions,  and  I  think  I 
am  justified  under  all  the  circumstances,  in  finding  that  these 
goods  were  imported  and  brought  by  them  into  this  port 
fraudulently  and  knowingly  in  violation  of  law,  and  therefore 
subject  to  forfeiture. 

Obeying  the  instructions  of  the  Supreme  Court  as  declared 
in  United  States  vs.  Taylor^  8  How.,  197,  that  ''revenue  laws 
ought  to  be  so  construed,  as  most  effectually  to  accomplish 
the  intentions  of  the  Legislature  in  passing  them,  instead  of 
being  construed  with  great  strictness  in  favor  of  defendant, 
I  do  pronounce,  declare  and  decree,  that  the  property  here 
claimed  by  Thomas  Q-.  Yqung^  which  was  seized  on  hoard  the 
Ariel  to  wit :  16  barrels  cod-liver-oil^  10  M.  lathes^  2,000  lbs. 
dry  fish^  424  boooes  of  herring^  be  forfeited  to  the  United  States 
of  America^  and  that  the  remainder  of  this  property^  although 
equally  liable  to  condemnation^  having  been  seized  on  land^  is 
not  subject  to  condemnation  in  the  present  proceeding. 
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THE  SARAH  BERXICE. 

Apbh^  1887. 

L  To  create  a  forfeiture  of  the  Teaael  nnder  the  §  50  of  the  act 

of  1799  for  landini;  forei^  i^oods  withoat  a  permit,  the  ffoods  must 
come  from  one  carfco,  and  be  landed  from  the  same  Tessel,  but  not 
at  the  same  time. 
2.  Alleiratioiifl  in  the  Uhel«  as  to  tiie  goods  landed  and  their  Talue, 
bind  the  government. 

8.  A  forfeiture  of  the  vessel  is  not  created  nnder  the  act  of  1790 
as  modified  by  the  act  of  1827,  prohibiting  the  importatioD  of  brandy 
in  casks  of  less  than  fifteen  gallons  capacity,  by  a  seaman  landing 
about  two  gallona  of  brandy,  all  that  remained  of  a  purchase  in  a 
foreign  port  taken  on  board  for  his  own  use  on  the  voyage  home. 

In  Admiralty.  Libel  in  rem  by  the  United  States,  claim- 
ing a  forfeiture  of  the  brig  Sarah  Bernice  for  landing  foreign 
.  goods,  subject  to  duty,  of  the  value  of  $400,  without  a  per- 
mit, and  for  importing  brandy  in  a  cask  of  less  capacity  than 
fifteen  gallons. 

The  claimant  by  answer  denied  the  averments  of  the  libel, 
and  alleged  that  if  any  brandy  was  imported  as  charged  in 
the  libel,  that  it  was  in  quantities  allowed  by  law,  and  for 
the  use  of  the  crew. 

Mr,  Oeo.  F.  Talbot^  Dist.  Attorney  for  the  United  States. 

Mr.  Bion  Bradbury  and  Mr.  L.  D.  M,  Sweaty  proctors  for 
claimant. 

Fox,  J.  This  libel  contains  a  number  of  counts.  By  the 
first,  a  forfeiture  of  the  vessel  is  claimed  for  landing  eight  bar- 
rels of  molasses  of  the  value  of  S260,  two  barrels  of  sugar  of 
the  the  value  of  8150,  and  one  thousand  cigars  of  the  value 
of  one  hundred  dollars,  brought  in  her  from  Cienfuegos, 
in  the  Island  of  Cuba,  and  landed  March  20, 1866,  at  Machias- 
port,  not  in  open  day,  but  in  the  night  time  and  without  the 
special  license  of  the  officers  of  the  port,  the  articles  being 
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of  the  value  of  $400.    The  third  count  is  for  landing  the 
same  articles  without  any  permit. 

The  second  count  is  for  landing  five  chests  of  tea,  one  box  of 
tobacco,  and  ten  gallons  of  brandy,  brought  in  the  vessel 
from  St.  John  to  Machiasport,  and  there  landed  in  the  night 
time  on  the  12th  of  April  without  a  special  permit.  The 
fourth  count  is  for  landing  those  articles  without  any  permit. 
The  value  of  the  articles  landed  is  alleged  to  be  over  WOO. 

The  fifth  count  claims  a  forfeiture  for  the  importation  from 
St.  John,  N.  B.,  of  brandy  into  Machiasport  on  the  12th  of 
April,  1866,  in  a  cask  of  less  capacity  than  fifteen  gallons. 

It  appears  that  this  brig  was  owned  by  the  claimant,  a 
resident  of  Machias ;  that  she  took  on  board  as  freight,  a  full 
cargo  of  molasses  and  two  barrels  of  sugar  at  Gienfuegos 
bound  for  St.  John ;  that  by  reason  of  bad  weather  on  her 
voyage  to  St.  John,  her  master  found  it  convenient  to  make 
a  harbor  at  Machiasport,  and  whilst  there,  in  the  night  time 
landed  three  boat  loads  from  the  vessel,  consisting  of  eight 
barrels  of  molasses,  two  of  sugar,  and  ten  boxes,  each  con- 
taining 100  cigars.  There  is  no  pretense  that  the  molasses 
was  purchased  by  the  master  or  any  of  his  crew,  but  it  is 
claimed  that  this  molasses  so  landed  was  saved  by  the  crew 
from  the  deck  where  it  had  been  spilled  or  foamed  over  from 
the  casks  in  Cuba,  and  was  gathered  up,  put  into  pork  and 
beef  barrels,  and  became  a  perquisite  to  be  divided  among 
the  crew,  being  mixed  with  dirt  and  chips,  and  of  little  value. 
I  do  not  find  sufficient  evidence  to  warrant  such  a  conclusion. 
On  the  contrary,  I  am  constrained  to  believe  that  all  this 
molasses  was  purloined  from  the  cargo  by  the  officers  and 
crew  acting  in  concert,  and  that  Machiasport  was  resorted 
to  voluntarily  for  the  purpose  of  landing  it  and  defrauding 
its  owner. 

It  appears  that  the  cargo  on  its  discharge  at  St.  John  fell 
short  1,000  gallons.  This  in  itself  would  not  be  conclusive 
evidence  of  any  plundering  by  the  master  and  crew,  as  such 
an  amount,  I  suppose  is  not  unfrequently  lost  by  ordinary 
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leakage ;  but  there  is  another  circumstance  testified  to  by 
the  owner  of  the  cargo,  which  satisfies  me  of  the  fraud  of 
those  on  board,  and  that  is,  that  a  number  of  the  hogsheads 
had  been  filled  with  salt  water,  a  few  gallons  of  molasses 
having  been  left  in  them  to  color  the  water ;  this  must  cer- 
tainly have  been  done  for  a  fraudulent  purpose  by  those  in 
charge  of  the  vessel,  and  no  explanation  being  given  of  it,  I 
think  I  am  fully  justified  in  finding  that  the  contents  of  the 
barrels  were  not  of  the  poor,  mixed  description  given  to  it 
by  those  participating  in  the  robbery ;  and  that  I  am  justi- 
fied in  the  conclusion,  that  as  they  had  the  pick  of  the  cargo, 
they  would  probably  take  as  good  as  they  could  find,  and 
that  the  article  in  question  was  at  least  a  good  quality  of 
Cienfuegos  molasses  uninjured. 

After  these  goods  were  landed,  the  vessel  proceeded  to  St. 
John,  delivered  her  cargo  and  took  on  board  a  cargo  of  lum- 
ber destined  for  Philadelphia,  together  with  a  quantity  of 
tea  and  a  gallon  or  two  of  brandy.  She  again  touched  at 
Machiasport,  landed  in  the  night  time  the  tea  and  so  much 
of  the  brandy  as  had  not  been  consumed,  and  also  a  barrel  of 
molasses  which  was  part  of  her  Cuba  cargo,  and  which  it  is 
claimed,  the  owners  at  St.  John  gave  to  the  captain  on  his 
representation  that  it  was  damaged. 

The  claimant  contends  that,  as  this  vessel  was  destined  for 
St.  John,  and  did  not  intend  to  discharge  her  cargo  at  Machias- 
port, the  landing  of  a  portion  of  it  at  that  place,  would  not 
work  a  forfeiture ;  and  for  this  relies  on  the  opinion  of  Wash- 
ington, J.,  in  United  States  vs.  The  Hunter^  1  Pet.  C.  C,  10, 
in  which  it  was  decided  that  a  merchant  vessel  from  which 
goods  are  unladen  without  a  permit  after  her  arrival  within 
the  limits  of  the  United  States,  but  before  she  has  reached 
her  port  of  destination,  is  not  liable  to  forfeiture  under  the 
60th  section  of  the  act  of  1799.  In  that  case  the  vessel  was 
destined  to  a  port  of  discharge  in  the  United  States,  and 
unloaded  part  of  her  cargo  before  arriving  there  whilst  in  the 
present  case,  the  vessel  was  not  destined  to  any  port  of  dia- 
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charge  in  this  country,  but  was  bound  from  one  foreign  port 
to  another  foreign  port,  and  in  the  prosecution  of  that  voyage 
landed  in  violation  of  law  the  goods  in  question  in  her  home 
port. 

The  doctrine  of  that  case  however,  has  not  been  acknowl- 
edged in  this  circuit.  Mr.  Justice  Story  in  The  Industry^ 
1  Gall.,  113,  and  The  Harmony^  id.  123,  established  a  differ- 
ent doctrine,  and  held  in  the  first  case  that  this  50th  section 
applies  to  all  unlading  of  goods  without  a  permit  in  any 
port  or  place  within  any  collection  district,  whether  such 
port  or  place  be  the  port  originally  intended  for  the  port  of 
discharge  or  not. 

It  thus  appears  that  of  her  cargo  on  board  at  Cuba^  nine 
barrels  of  molasses,  two  of  sugar  and  1,000  cigars  were 
landed  in  violation  of  law  at  Machiasport ;  and  there  is  also 
evidence  tending  to  show  a  landing  of  another  barrel  at  Mt. 
Desert,  but  the  same  is  not  set  forth  in  the  libel.  In  order 
to  work  a  forfeiture  of  the  vessel,  it  must  appear  that  the 
goods  so  landed  were  of  the  value  of  $400.  In  the  first 
place,  the  claimant  contends  that  the  portion  of  the  goods 
landed  on  her  voyage  from  St.  John  to  Philadelphia  could  not 
be  united  to  those  landed  previously,  in  order  to  make  up  the 
requisite  amount.  I  am  however  of  opinion  that  the  gov- 
ernment has  a  right  to  insert  and  include  in  its  estimate  all 
the  value  of  the  cargo  which  was  shipped  from  Cuba,  and 
was  on  board  when  she  first  entered  Machiasport,  whether  it 
was  landed  then,  or  at  a  subsequent  time,  provided  it  all  the 
time  remained  on  board  as  a  part  of  the  cargo.  The  lan- 
guage of  the  6th  sec.  of  the  act  of  1799,  under  which  a  for- 
feiture is  claimed  is,  "no  goods,  &c.,  brought  in  any  ship  *  * 
from  any  foreign  port  or  place  shall  be  unloaded  or  delivered 
from  such  ship  or  vessel  within  the  United  States,  but  in 
open  day,  except  by  special  license  from  the  collector  for 
such  unloading  or  delivering,  nor  at  any  time  without  a  per- 
mit ;  *  *  *  and  all  goods,  &c.,  so  unladen  shall  become  for- 
feited ;  and  when  the  value  thereof,  according  to  the  highest 
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market  prices  of  the  same  at  the  port  or  district  when  landed 
shall  amount  to  $400,  the  vessel,  &c.,  shall  be  subject  to  for- 
feiture." 

These  goods  were  all  brought  from  a  foreign  port  in  this 
vessel ;  they  constituted  a  portion  of  her  cargo ;  were  all 
loaded  at  the  same  time ;  belonged  to  the  same  person ;  were 
all  destined  to  the  same  port ;  and  the  fact  that  a  portion 
was  landed  at  one  time,  on  the  passage  to  that  port,  and 
the  residue  remained  on  board  and  completed  the  voyage, 
and  was  afterwards  brought  back  and  landed  at  the  same 
port  where  the  other  portion  of  the  same  cargo  had  been 
previously  landed  by  the  same  crew,  from  the  same  vessel, 
without  any  unloading  or  unshipment,  cannot  save  the  case 
from  the  express  letter  of  the  act ;  although  unladen  on  two 
different  days,  it  was  still  an  unloading  of  the  cargo  of  this 
vessel,  brought  in  her  from  a  foreign  port;  and  the  inter- 
ruption of  these  proceedings  by  sailing  to  an  intermediate 
,port,  and  afterwards  returning  with  a  portion  of  the  same 
cargo,  which  was  on  board  to  enable  its  unlading  and 
delivery,  should  not  save  it  from  forfeiture.  A  different  con- 
struction would  certainly  go  far  to  defeat  this  provision  of 
the  law ;  for  a  vessel  might  land  from  time  to  time,  portions 
of  her  cargo  in  Passamaquoddy  bay,  taking  care  that  the 
amaunt  should  be  less  than  $400  at  any  time,  and  make  a 
short  trip  to  Campo  Bello,  complete  her  voyage,  and  then 
evade  the  forfeiture. 

I  think  therefore  the  barrel  landed  in  April,  being  a  portion 
of  the  original  cargo,  should  be  included  in  fixing  the  value 
of  the  goods  landed.  I  do  not  think  that  the  tea  and  brandy 
can  be  so  included  and  joined  with  the  goods  landed  in 
March,  and  for  the  reason  that  they  were  not  brought  in  this 
vessel  from  Cuba ;  they  formed  no  part  of  the  cargo  on  board 
when  she  made  the  first  landing,  and  could  not  therefore 
have  been  landed  at  that  time ;  they  were  not  a  part  of  what 
was  then  landed,  and  were  in  no  way  connected  with  it,  and 
could  not  be.    If  they  were  so  considered,  I  do  not  see  but 
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that  a  vessel  might  be  liable  to  forfeiture,  which  should  be 
running  between  here  and  the  Provinces,  and  should  in  the 
course  of  the  season  in  violation  of  law,  land  goods  aggregat- 
ing the  value  of  4400  during  her  several  voyages,  but  of 
which  not  more  than  $50  in  value  was  landed  at  one  time,  or 
constituted  a  part  of  any  one  cargo. 

I  think  the  cargo  so  landed  must  come  from  the  foreign 
port  together  as  a  whole,  at  the  same  time,  and  be  all  landed 
from  the  vessel  as  a  part  of  the  foreign  cargo,  in  order  to 
create  a  forfeiture.  If  I  understand  the  District  Attorney, 
he  contends  that  this  vessel,  having  sailed  from  the  United 
States  to  Cuba,  and  there  taken  on  board  a  cargo  for  a  foreign 
port,  if  she  illegally  land  foreign  goods  aggregating  f400 
in  the  whole,  at  various  times,  before  she  returns  again 
openly  to  the  United  States,  would  be  liable  to  forfeiture ; 
his  theory  is,  that  it  is  but  a  single  voyage  until  her  return. 
Such  is  not  the  evidence  in  this  case  ;  the  cruise  from  Cuba 
ended  at  St.  John.  She  did  not  then  intend  to  return  to 
her  home  port,  but  took  freight  for  Philadelphia.  That  was 
certainly  a  new  voyage,  as  much  as  if  she  had  gone  to  Aus- 
tralia; and  I  cannot  perceive  but  she  would  have  been 
openly  liable  for  forfeiture,  if  she  had  landed  a  quantity  of 
goods  when  bound  to  Australia,  as  she  would  be  in  this  case ; 
the  goods  landed  being  required  in  such  case,  to  be  added  to 
those  landed  on  the  voyage  from  Cuba,  in  order  to  make  up 
the  sum  of  $400. 

The  allegation  in  this  libel  is  that  eight  barrels  of  molasses 
were  landed ;  but  the  proof  satisfies  me  that  nine  were  in  fact 
landed.  As  the  libel  now  stands  I  am  not  justified  in  join- 
ing the  ninth  barrel  to  the  other  lot,  so  as  to  increase  the 
amount  apparently  landed ;  the  allegation  and  proof  must 
conform,  and  this  is  a  material  variance.  I  must  therefore 
hold  the  government  to  the  charge  of  the  eight  barrels  and 
reject  the  evidence  in  relation  to  the  ninth. 

But  there  is  another  serious  objection  in  my  view  to  join- 
ing the  articles  landed  in  April  to  those  landed  in  March,  so 
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as  to  increase  the  value  to  $400 ;  and  that  is,  the  libel  does 
not  charge  them  as  being  a  part  of  one  cargo,  brought  from 
a  foreign  port,  and  landed  from  the  same  vessel ;  they  are  in 
no  way  connected,  and  are  not  alleged  as  together  constitut- 
ing the  offense  of  landing  in  violation  of  law,  goods  aggre- 
gating in  value  $400;  but  on  the  contrary  they  are  dis- 
tinctly averred  and  set  forth  to  be  entirely  separate  and  inde- 
pendent transactions,  each  by  itself,  independent  of  the 
other,  constituting  such  a  violation  of  law  as  will  create  a 
forfeiture. 

The  government  having  fixed  the  value  of  the  cigars  by 
the  averments  in  the  libel,  I  am  concluded  by  it ;  though 
if  it  had  been  omitted,  I  might  have  felt  justified  in  finding 
the  highest  market  value  of  Cuba  cigars  beyond  the  sum  of 
$100  per  M.,  but  taking  this  as  it  is,  with  the  count  as  framed 
I  do  not  feel  authorized  in  presuming  that  goods  of  the  value 
of  $400  were  landed  at  either  time  from  this  vessel.  The 
proof  is,  that  the  packages  of  tea  were  not  full  chests,  but 
were  halves  and  quarters,  which  are  ordinarily  spoken  of  as 
chests,  being  used  rather  as  generic,  than  descriptive  of  the 
precise  package.  It  is  seldom  at  the  present  day,  that  whole 
chests  of  tea  are  seen ;  and  when  one  of  the  crew  speaks  gen- 
erally of  five  chests  being  brought  on  board  at  St.  John,  and 
another  describes  the  chests  as  two  half  and  three  quarter 
chests,  agreeing  in  number  of  packages,  and  the  latter  descrip- 
tion being  conformable  to  the  custom  of  trade,  I  must  adopt 
it  as  a  true  description  of  the  packages. 

The  fifth  count  charges  a  forfeiture,  by  reason  of  the  im- 
portation on  board  of  said  brig  from  St.  John  into  Machias- 
port,  of  a  quantity  of  brandy  in  a  cask  less  than  fifteen  gallons. 
The  act  of  1 799  as  modified  by  act  of  1827,  prohibited  importa- 
tion of  brandy  in  casks  of  less  capacity  than  fifteen  gallons; 
and  declared  that  the  liquor  imported  contrary  to  the  provis- 
ions of  the  law,  together  with  the  ship  or  vessel  on  which  it 
was  imported,  should  be  forfeited,  and  provided  that  nothing 
contained  in  the  act  shall  be  construed  to  forfeit  any  spirits 
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imported,  or  brought  into  the  United  States  in  other  casks 
or  vessels,  or  the  ship  or  vessel  in  which  they  shall  be 
brought,  if  such  spirits  shall  be  for  the  use  of  the  seamen 
on  board  such  ship  or  vessel,  and  shall  not  exceed  the 
quantity  of  four  gallons  for  each  seaman. 

It  is  iu  evidence  that  one  of  the  seamen  of  this  brig  whilst 
at  St.  John  purchased  a  quantity  of  brandy,  took  it  on 
board  the  vessel,  consumed  a  portion  of  it,  and  after  arriving 
at  Machiasport,  landed  the  remainder  not  exceeding  two 
gallons.  I  am  of  opinion  that  by  this  a  forfeiture  was  not 
created.  The  law  in  my  view  contemplates  such  a  pro* 
ceeding,  and  never  intended  that  the  vessel  should  incur 
a  forfeiture  thereby.  This  brandy  was  bought  by  one  of  the 
crew  for  his  own  use,  and  probably  was  to  a  great  extent 
used  up  on  the  voyage ;  the  original  quantity  did  not  exceed 
that  allowed  by  the  law,  and  it  was  on  board  for  the  use  of 
the  seamen,  and  at  the  time  of  its  importation,  there  was  no 
violation  of  the  law ;  on  the  contrary  it  was  within  the  very 
letter  of  the  statute,  imported  for  the  use  of  the  seamen.  In 
my  view,  the  law  was  founded  on  the  supposition  that  there 
might  be  an  overplus  of  spirits  put  on  board  at  the  place  of 
departure  for  the  use  of  the  crew,  and  if  on  the  vessel's 
arrival  the  overplus  did  not  exceed  the  four  gallons,  no  for- 
feiture was  incurred  of  either  the  vessel  or  the  article.  But 
it  is  said  it  was  landed  at  Machiasport,  and  was  not  there- 
fore for  the  use  of  the  seamen  on  the  voyage.  This  objec- 
tion would  apply  to  any  landing  of  spirits  at  the  port  of 
final  discharge,  when  the  spirits  had  been  obtained  for  the 
use  of  the  crew.  It  is  not  a  long  time  since  it  was  quite 
customary  to  furnish  daily  grog  to  the  ship's  crew.  Suppose 
in  such  a  case,  a  cask  of  rum  had  been  purchased  by  the 
master  at  Cuba  for  the  use  of  the  crew,  the  whole  of  which 
would  have  been  consumed  on  an  ordinary  voyage  to  Port- 
land, but  by  reason  of  favorable  winds  the  vessel  arrives 
before  the  rum  is  consumed,  having  on  board  not  exceeding 
a  gallon  for  each  of  the  crew,  what  is  to  be  done  with  the 
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article?  According  to  the  construction  of  the  District 
Attorney,  if  it  is  imported,  or  brought  into  the  country  in  a 
cask  less  than  that  mentioned  in  the  statute,  it  works  a  for- 
feiture of  the  vessel,  notwithstanding  it  was  clearly  intended 
for  the  use  of  the  crew.  The  only  course  that  could  be  adopted 
would  be  to  destroy  it  before  its  arrival,  because  it  is  not  the 
landing,  but  the  importation,  bringing  into  the  country, 
which  creates  the  forfeiture.  Hundreds  of  such  instances 
have  occurred,  where  the  surplus  of  spirits,  procured  in  a 
foreign  port  for  the  use  of  the  crew,  and  which  remained  at 
the  end  of  the  voyage,  not  being  in  excess  of  the  statute 
quantity,  has  been  landed  without  objection :  and  I  cannot 
doubt,  that  if  spirits  is  in  good  faith  put  on  board  for  the  use 
of  the  crew,  never  constituting  any  portion  of  the  cargo,  but 
used  from  by  the  crew  in  whole  or  in  part  until  the  arrival 
of  the  vessel,  it  is  clearly  within  the  proviso  of  the  105th 
sec.  of  the  act  of  1799,  and  that  a  subsequent  landing  of  it,  if 
less  than  four  gallons  for  each  seaman,  without  payment  of 
duties,  whilst  it  might  subject  the  article  itself  to  forfeiture, 
would  not  in  any  way, affect  the  vessel  from  which  it  was 
landed. 

In  the  case  of  the  Oov.  Cushman^  14  L.  Reg.,  290,  Miller, 
Dist.  Judge  of  Wisconsin,  held  the  vessel  not  subject  to  for- 
feiture, where  two  of  the  crew  had  taken  on  board  at  Sarnia, 
without  the  knowledge  of  the  captain,  a  quantity  of  distilled 
liquors  in  excess  of  that  allowed  the  crew  by  law,  the 
quantity  being  nine  gallons  at  one  time,  and  on  the  subse- 
quent occasions  three  gallons  each  time.  From  the  facts  of 
the  case  as  reported,  it  is  manifest  there  was  a  landing  in 
the  States  of  a  portion  of  these  liquors,  and  that  they  were 
originally  purchased  by  the  crew  for  sale,  rather  than  for  their 
own  use ;  and  yet,  the  court  decreed  no  forfeiture  was  there- 
by incurred.  That  case  was  much  stronger  for  the  govern- 
ment than  the  present,  both  in  the  quantity  of  liquors,  and 
object  of  the  purchase. 

Libel  dismissed.     Certificate  of  probable  ceruse. 
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Febbuaat,  1887. 

1.  A  minor,  who  has  enlisted  in  the  army  of  the  United  States  with- 
out the  consent  of  his  parent  or  guardian,  must  be  discharged  on 
request  of  his  father. 

Habeas  Cobpus.  A  father  asks  the  discharge  of  his 
minor  son  from  an  enlistment  in  the  army,  made  without  the 
fetther^s  consent. 

Mr.  Nathan  Webb  and  Mr.  Thomae  Amory  DebloiSy  solici- 
tors for  petitioner. 

Fox,  J.  The  act  of  1802  provided  that  no  person  under 
the  age  of  twenty-one  should  be  enlisted  by  any  ofl&cer  with- 
out the  consent  of  his  parent,  guardian,  or  master,  first  had 
or  obtained.  The  same  provision  is  found  in  the  act  of  1818 ; 
but  by  act  of  1814,  ch.  10,  sees.  1  and  2,  the  enlistment  of 
men  between  the  ages  of  eighteen  and  fifty  was  authorized ; 
and  it  further  provided,  that  such  enlistment  should  be  abso- 
lute and  binding  upon  all  parties  under  the  age  of  twenty- 
one  years ;  but  any  recruit  might  at  any  time  within  four 
days  from  his  enlistment,  reconsider  and  withdraw  his  enlist- 
ment. The  8d  sec.  repealed  so  much  of  the  5th  sec,  of  the 
act  of  1813  as  required  the  consent  of  the  parent  to  the 
minor's  enlistment.  By  act  of  1815,  entitled  ^^an  act  fixing 
the  military  peace  establishment  of  the  United  States,"  it 
was  provided  that  the  men  should  be  recruited  in  the  same 
manner,  and  with  the  same  limitations,  as  are  authorized  by 
act  of  1802.  This  revived  the  provision  of  the  act  of  1802,. 
and  restored  the  requirement  of  the  consent  of  the  parent  to 
the  enUstment  of  the  minor. 

The  act  of  1814, 1  consider  repealed,  and  the  provision  of 
the  act  of  1802  in  this  respect  revived.    The  act  of  Sept. 
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28th,  1860  makes  it  the  duty  of  the  Secretary  of  War  to 
order  the  dischai'ge  of  any  soldier  of  the  army,  who  at  the 
time  of  his  enlistment  was  under  the  age  of  twenty-one  years, 
upon  evidence  being  produced  to  him  that  such  enlistment 
was  without  the  consent  of  his  parent  or  guardian.  I  con- 
sider this  as  only  affording  a  more  speedy  redress  to  the 
parent,  and  conferring  on  the  Secretary  of  War  the  power, 
or  rather  charging  him  with  the  duty,  of  granting  a  discharge 
in  such  a  case.  Before  this,  it  might  be  necessary  to  apply 
to  the  courts  for  a  discharge,  and  in  some  oases  the  soldier 
might  be  in  the  Indian  Territory,  or  some  other  locality 
where  the  order  of  the  court  could  not  be  had.  The  duty 
therefore  devolved  on  the  Secretary  of  War  to  grant  a  dis- 
charge. There  is  nothing  which  can  be  construed  as  legaliz- 
ing such  enlistment. 

The  next  act  I  find  is  that  of  1862,  ch.  25,  which  by  the 
2d  sec.  repeals  the  5th  sec.  of  the  act  of  Sept.  28th,  1850. 
The  repeal  of  this  section  leaves  the  law  as  it  was  before  the 
act  of  1850  was  passed.  The  authority,  which  was  by  that 
section  conferred  on  the  Secretary  of  War,  was  by  its  repeal 
simply  withdrawn,  and  it  did  not  in  any  way  touch  the 
validity  of  the  enlistment,  or  the  power  of  the  court  over  it. 
I  have  no  doubt  that  the  enlistment  is  illegal  as  against  the 
parent,  being  without  his  consent,  and  that  the  minor  should 
be  discharged  therefrom.  Vide  act  of  1864,  chs.  13  and  287, 
and  act  of  1865. 

Discharge  ordered. 
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Be  NATHANIEL  O.  CRAM. 

Decbicbbb,  1867. 

1.  Proof  of  debt  should  be  allowed  in  bankrupicj  against  the 
bankrupt's  estate  for  the  amount  due  upon  a  note  indorsed  by  the 
bankrupt,  without  deducting  the  value  of  real  estate  mortgaged  bj 
the  maker  to  secure  the  note,  if  the  mortgage  is  not  foreclosed. 

S.  Proof  of  debt  should  be  reduced^  in  such  case,  by  indorsing 
the  value  of  chattels  acquired  from  the  maker  of  the  note  by  ^ 
mortgage  that  had  become  foreclosed. 

Ik  Bankbuptcy.  Pboof  of  Debt.  The  Casco  National 
Bank,  the  holder  of  certain  promissory  notes  amounting  to 
about  $80,000,  given  by  the  Portland  Shovel  Company,  in- 
dorsed by  the  bankrupt,  and  protested  for  non-payment, 
sought  to  prove  tbem  in  bankruptcy  against  his  estate  before 
Mr.  Register  Fessenden.  The  notes  were  secured  by  two 
mortgages  from  the  maker,  one  upon  its  real  estate  not  fore- 
closed, and  the  other  upon  its  chattels  and  foreclosed.  The 
creditors  objected. 

The  Register  rejected  the  proof  of  the  debt  until  the  value 
of  the  mortgaged  property  could  be  ascertained  and  applied 
9  to  its  payment.    The  bank  requested  that  the  matter  be  cer* 

tified  to  the  court  for  decision,  and  it  was  done. 

Mr.  Hanno  W.  Q-age  and  Mr.  Sewall  C.  Strout^  solicitors 
for  the  bank. 

Mr.  Nathan  Webb  and  Mr.  Thomas  Amory  Deblois^  solic- 
itors for  the  creditors. 

Fox,  J.  The  liability  of  the  bankrupt,  as  indorser  of  the 
notes  of  the  Shovel  Company,  has  become  absolute,  and  in 
such  a  case,  by  the  19th  sec.  of  the  act,  a  creditor  may,  ordi- 
narily, prove  his  claim  against  such  indorser.  It  is  contended 
that  the  present  case  comes  within  the  provisions  of  the  20th 
sec.  of  the  act,  the  creditor  holding  mortgages  of  real  and 
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personal  estate  from  the  makers  of  said  notes,  as  security 
for  their  payment,  and  for  that  cause  it  cannot  be  allowed  to 
prove  its  claim  against  the  bankrupt,  prior  to  the  choice  of 
the  assignee.  The  clause  of  this  section  is  as  follows: 
*^When  a  creditor  has  a  mortgage  or  pledge  of  real  or  per- 
sonal property  of  the  bankrupt,  or  a  lien  thereon  for  secur- 
ing the  payment  of  a  debt  owing  to  him  from  the  bankrupt, 
he  shall  be  admitted  as  a  creditor  only  for  the  balance  of 
the  debt,  after  deducting  the  value  of  such  property,  to  be 
ascertained  by  agreement  between  him  and  the  assignee,  or 
by  a  sale  thereof,  to  be  made  in  such  manner  as  the  court 
shall  direct ;  or,  the  creditor  may  release  or  convey  his  claim 
to  the  assignee  upon  such  property,  and  be  admitted  to  prove 
his  whole  debt.  *****  If  the  property  is  not  so 
sold  *  *  the  creditor  shall  not  be  allowed  to  prove  any 
part  of  his  debt." 

As  an  assignee  is  requisite  to  carry  out  this  arrangement, 
I  admit,  that  when  the  property,  which  is  to  be  sold,  or 
is  to  have  its  value  ascertained,  is  the  property  of  the  bank- 
rupt, the  creditor  holding  a  mortgage  or  pledge  of  it  cannot 
be  allowed  to  prove  his  claim  prior  to  the  election  of  the 
assignee ;  but  such  is  not  the  condition  of  the  present  case ; 
the  bank  has  not  any  mortgage  or  pledge  of  real  or  personal 
estate  of  the  bankrupt,  or  a  lien  thereon  to  secure  any 
debt  owing  to  it  from  the  bankrupt.  It  is  true,  that  it 
was  in  whole  or  in  part  mortgage  security  for  the  payment 
of  the  same  notes,  which  it  offers  to  prove  against  the  estate 
of  the  bankrupt ;  but  this  property  so  mortgaged  was  never 
the  property  of  the  bankrupt,  but  belonged  to  an  entire 
stranger  to  these  proceedings,  the  maker  of  these  notes,  who 
is  not  shown  to  be  bankrupt,  and  over  whose  property,  in  the 
present  stage  of  the  cause,  the  District  Court  has  no  author- 
ity or  jurisdiction  whatever.  The  case  presented  is  therefore 
certainly  not  within  the  letter  of  the  act,  as  the  bank  has  not 
**a  mortgage  or  pledge  of  real  or  personal  property  of  the 
bankrupt,  or  a  lien  thereon ;"  and  on  a  careful  examination  of 
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the  whole  act,  I  do  not  think  it  is  within  its  spirit  or  pur- 
pose, or  that  it  should  be  drawn  within  its  provisions,  by  any 
strained  and  forced  construction  of  the  language  employed. 

What  does  the  act  require  shall  be  done  with  the  property 
so  mortgaged  or  pledged?  The  creditor  must  deduct  from 
his  claim  the  value  of  the  property,  to  be  ascertained  by 
agreement  with  the  assignee,  or  by  sale  by  order  of  court,  or 
he  may  release  to  the  assignee  his  claim  upon  the  property 
and  be  admitted  to  prove  his  whole  debt.  Each  and  all  of 
these  provisions  are  supposed  to  be  applicable  to  the  prop- 
erty. It  is  property,  so  situated,  that  either  course  may  be 
adopted  as  may  be  deemed  most  advisable  by  the  creditors. 

Would  a  court  in  bankruptcy  order  a  sale  of  property 
thus  situated,  mortgaged  by  a  third  party,  an  entire  stranger 
to  the  proceedings  in  bankruptcy?  Who  would  be  bound 
by  such  a  sale,  if  the  court  should  order  it  to  be  made ;  and 
what  title  would  a  purchaser  acquire  at  such  a  sale  against 
the  mortgagor  ?  What  is  to  be  sold,  the  absolute  property  ? 
If  so,  what  becomes  of  the  equity  of  redemption,  if  the  estate 
'  is  not  purchased,  and  the  mortgage  debt  is  not  of  the  full 
value  of  the  property.  No  one  can  claim  that  the  court 
could  thus  sell  the  whole  estate,  and  destroy  the  mortgagor's 
right  of  redemption,  which  to  real  estate,  by  the  laws  of 
Maine,  continues  for  three  years  after  the  mortgagee  has 
entered  for  foreclosure  for  breach  of  condition  of  the  mort- 
gage. If  the  note  and  mortgage  should  be  sold  by  order  of 
court,  leaving  unimpaired  the  right  of  redemption  of  the 
mortgagor,  what  becomes  of  the  claim  of  the  party  against  the 
bankrupt  indorser  of  the  note  ?  He  has  disposed  of  it  by  its 
sale.  He  has  parted  with  the  security  and  contract,  which 
was  the  foundation  of  his  claim  against  the  bankrupt  estate. 
He  has  no  longer  any  debt  to  prove  against  the  estate.  It 
belongs  to  the  purchaser  of  the  note.  Like  consequences 
would  result,  if  he  transfers  to  the  assignee  his  claim  on  the 
property.  To  pass  any  title  of  the  mortgaged  property  to 
the  assignee,  he  must  assign  his  note  secured  thereby,  and 
the  bankrupt  would  be  no  longer  his  debtor. 
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It  is  quite  manifest  therefore,  that  this  mortgagee  can 
neither  sell  his  mortgage,  nor  assign  the  same  to  the  assignee, 
as  contemplated  by  the  act.  But  it  is  claimed  that  he  may 
agree  with  the  assignee  upon  the  value  of  the  mortgaged 
estate,  and  deduct  that  amount  from  his  whole  claim,  and 
prove  the  balance  against  the  estate  of  the  bankrupt.  I  hold, 
he  is  not  compelled  to  do  this  and  take  the  estate  at  the 
agreed  value.  He  has  his  election,  which  course  he  will 
pursue ;  the  statute,  I  think,  intended  he  should  enjoy  the 
privilege  of  determining  whether  he  would  or  not  take  the 
mortgaged  estate ;  and  unless  his  title  is  such  that  he  can 
elect  which  course  he  will  adopt,  I  am  of  opinion  his  case  is 
not  within  this  provision  of  the  act. 

The  same  section  of  the  act  further  provides,  that  "if  the 
value  of  the  property  exceeds  the  sum  for  which  it  is  so  held  as 
security,  the  assignee  may  release  to  the  creditor  the  bank- 
rupt's right  of  redemption  therein  on  receiving  such  excess, 
or  he  may  sell  the  property,  subject  to  the  claim  of  the  cred- 
itor thereon ;  and  in  either  case  the  assignee  and  creditor 
respectively,  shall  execute  all  deeds  and  writings,  necessary 
and  proper  to  consummate  the  transaction." 

What  right  has  the  assignee  to  redeem  the  property  of  an 
entire  stranger  which  he  could  convey  to  the  claimant,  or 
what  interest  in  such  property  could  the  assignee  sell  subject 
to  the  claim  of  the  creditor,  and  what  writings  could  he 
execute  which  could  consummate  any  title,  or  what  would  be 
worth  the  paper  on  which  they  were  drawn?  Every  line  of 
this  section,  as  I  think,  points  most  distinctly  and  directly, 
to  property  of  the  bankrupt,  and  only  to  property  of  the 
bankrupt,  which  the  District  Court  in  bankruptcy  can  deal 
with ;  and  it  never  contemplated  the  sale  of  the  property  of 
third  parties,  held  by  the  claimant  as  security  for  his  demand. 
It  would  have  hardly  been  possible  for  Congress  to  have  used 
more  precise  and  positive  language,  to  declare  such  to  have 
been  its  intention,  than  it  has  employed  in  this  section, 
whilst,  if  it  was  designed  to  reach  security  given  by  third 
parties,  it  could  have  been  so  declared  with  equal  certainty. 
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This  construction  I  think  is  also  sustained  by  the  close  of 
the  2l8t  section  of  the  act,  allowing  double  proof  when  the 
bankrupt  is  liable  upon  a  bill  or  note,  or  other  obligation 
arising  from  distinct  contracts,  as  a  member  of  two  or  more 
firms,  carrying  on  separate  and  distinct  trade,  and  having 
distinct  estates  to.  be  used  up  in  bankruptcy,  or  when  liable 
as  a  sole  trader  and  also  as  member  of  a  firm.  In  such  case, 
the  creditor  may  prove  against  the  estates  respectively  liable 
upon  such  contracts,  manifesting  that  the  general  intent  of 
the  act  is  to  allow  a  claimant  the  entire  security  of  all  par- 
ties liable  for  the  debt,  and  of  course  the  benefit  of  all  collat- 
erals from  such  parties.  This  provision  of  this  section  is 
quite  important  as  fixing  definitely  a  point  in  bankruptcy 
proceedings,  about  which  a  very  serious  conflict  exists  in  the 
authorities. 

I  have  examined  carefully  all  the  authorities  at  my  com- 
mand, touching  the  question  in  controversy ;  and  so  far  as  I 
have  met  with  any  relating  to  it,  they  all  concur  in  this  view 
with  the  exception  of  some  of  the  earlier  decisions  in  Massa- 
chusetts upon  the  construction  of  the  clause  in  the  insolvent 
law  of  that  state,  which  is  quite  similar  in  its  provisions  to 
the  one  now  under  consideration  from  the  bankrupt  act. 
The  first  case  is  Lancktan  vs.  Wolcott^  6  Met.,  305.  In  this 
case,  Shaw,  0.  J.,  held  that  a  party  holding  a  note  signed  by 
a  principal  and  two  sureties,  all  of  whom  were  insolvent, 
could  not  prove  the  full  amount  of  his  note  against  the  prin* 
cipal,  but  must  deduct  the  value  of  a  mortgage  given  to  him 
by  one  of  the  sureties,  and  prove  for  the  residue  of  his  debt. 
The  clause  in  the  insolvent  act  then  under  consideration 
provided,  that  when  any  creditor  should  have  any  mortgage 
or  pledge  of  any  real  or  personal  estate  of  the  debtor  for  se- 
curing his  debt,  the  property  should  be  sold,  and  the  proceeds 
should  be  applied  towards  the  payment  of  the  debt,  and  he 
should  be  admitted  as  a  creditor  for  the  residue,  if  any. 

The  learned  Chief  Justice  says,  "If  the  term  debtor  in 
this  sentence  is  necessarily  to  be  limited  to  the  insolvent 
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debtor,  whose  estate  is  in  the  progress  of  settlement,  then 
this  case  is  not  within  the  letter  of  it,  because  the  mortgage 
was  not  made  by  the  insolvent ;  but  it  is  equally  consistent 
with  the  manifest  equity  and  policy  of  the  statute,  to  construe 
it  to  mean  any  person  liable  for  the  debt.  *  *  *  *  Now  it  is  a 
general  rule  of  equity,  that  where  a  final  settlement  is  to  be 
made,  as  in  cases  of  bankruptcy  or  insolvency,  all  mutual  ac- 
counts should  be  balanced ;  that  a  pledge  of  property  held  as 
security  for  a  debt  shall  be  deemed  in  the  nature  of  set  off  or 
payment,  an  extinguishment  pro  tanto^  and  the  balance  only, 
is  the  actual  amount  to  which  the  creditor  has  trusted  to  the 
personal  responsibility  of  the  debtor,  and  it  is  for  that  sum 
only,  that  he  can  come  in  pari  passu  with  other  creditors  who 
have  relied  on  the  same  responsibility.  If  the  debt  is  reduced 
and  diminished  by  a  pledge  thus  given  by  one  of  the  debtors, 
it  is  equally  reduced,  as  against  the  co-debtors ;  if  the  credi- 
tor holds  a  mortgage  made  by  either  of  the  debtors,  it  is  with- 
in the  equity,  if  not  the  letter  of  the  statute,  and  its  value 
must  first  be  deducted."  The  only  authority  cited  to  sus- 
tain this  doctrine,  is  Amory  vs.  Francis^  16  Mass.,  808,  a  pro- 
ceeding against  the  administrator  of  an  insolvent  estate,  in 
which  it  was  decided  that  a  creditor  holding  a  mortgage, 
given  by  the  deceased  debtor  as  security  for  the  payment  of 
the  debt,  and  of  less  value  than  the  amount  of  the  debt, 
could  only  be  allowed  U}  prove  against  the  estate  for  the  dif- 
ference between  his  debt  and  the  value  of  the  property 
mortgaged ;  a  proposition  which  no  one  could  question,  but 
which  had  no  relevancy  to  the  case  then  under  consideration, 
as  the  property  was  not  the  property  of  the  insolvent,  but  of 
a  third  party. 

This  decision  in  Lanckton  vs.  Wolcott^  was  followed  in 
Richardson  vs.  Wyman^  4  Gray,  568.  There  the  debt  was  a 
joint  and  several  note  of  three  persons,  who  as  tenants  in 
common  of  a  parcel  of  real  estate,  had  mortgaged  it  to  the 
holder  of  the  note ;  one  of  them  was  in  insolvency,  and  it 
was  decided,  that  one  third  part  of  the  land  should  be  sold 
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and  applied  in  discharge  of  the  note,  and  the  value  of  the 
remaining  two-thirds  part  should  be  ascertained  by  an  asses- 
sor, and  deducted  from  the  amount  due,  and  the  creditor 
allowed  to  prove  against  the  insolvent  estate  for  the  balance. 
It  was  admitted  by  the  court,  that  the  case  was  not  within 
the  letter  of  the  insolvent  act,  but  it  was  claimed  to  be  with- 
in its  spirit,  and  the  decision  was  based  on  Lanckton  vs. 
Wolcott.  The  learned  Judge  admits,  that  the  statute  did 
not  prescribe  any  mode  of  ascertaining  the  amount  to  be 
allowed  upon  the  demand  for  the  two  third  parts  of  the 
mortgaged  estate  not  belonging  to  the  insolvent,  and  he 
therefore  was  obliged  to  devise  a  scheme  of  a  valuation  by 
an  assessor  in  order  to  reach  it.  These  cases,  without  refer- 
ence to  a  single  English  authority  in  bankruptcy,  adopt  the 
conclusion  that  whatever  property  the  creditor  holds  as 
security  for  his  demand,  whether  from  the  insolvent  or  any 
other  party,  must  be  first  appropriated  to  the  reduction  of 
the  claim,  and  the  balance  only  admitted  against  the  estate. 
In  Agawam  Bank  vs.  Morris^  4  Cush.,  99,  the  court  appears 
to  have  regarded  the  letter,  rather  than  the  spirit  of  the  act, 
as  it  allowed  the  petitioners  as  indorsers  to  prove  their  whole 
claim  against  an  insolvent  partner  on  a  partnership  note, 
although  a  prior  indorser  held  collateral  security  for  the  pay- 
ment of  the  note  given  to  him  by  the  solvent  partner,  the 
indorser  holding  the  security,  being  the  president  of  the  bank 
that  held  the  note,  and  testifying  that  the  security  was 
deposited  for  the  purpose  of  making  the  bank  and  himself 
fully  secure. 

It  will  be  seen  that  the  language  of  the  insolvent  act  of 
Massachusetts  is,  *^any  real  or  personal  estate  of  the  debtor,'* 
and  that  the  court  has  felt  itself  at  liberty  to  include  under  the 
term  "debtor,"  any  party  liable  for  the  debt.  In  the  bankrupt 
act,  the  language  is  more  precise  and  restricted,  "any  real  or 
personal  property  of  the  bankrupt;"  the  word  "bankrupt" 
is  personal,  confined  to  a  single  party,  and  cannot,  I  appre- 
hend, be  reasonably  constioied  as  including  all  others  in  any 
way  answerable  for  the  same  demands. 
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I  have  examined  numerous  English  decisions  in  bankruptcy 
bearing  upon  this  question,  but  I  can  find  no  support  in  anj 
of  them  for  the  principles  laid  down  by  the  Supreme  Court 
of  Massachusetts;  but  on  the  contrary,  the  very  reverse  has 
been  sustained  by  the  highest  authority.  In  1748,  Ld.  Hard- 
wicke  in  Uz-parte  Bennett^  2  Atk.,  627,  which  was  a  case  of 
proof  against  a  bankrupt  estate,  said,  ^'If  they,"  bonds  which 
had  been  given  to  the  creditor  as  security,  *^had  been  joint 
bonds  from  the  bankrupt  and  another  person  to  Bennett,  he 
might  have  come  in  for  his  whole  debt  under  the  commission 
without  being  compelled  to  deliver  up  such  joint  securities." 

The  rule  which  universally  prevails  in  bankruptcy  in 
England  is,  that  the  creditor  must  apply  all  the  property  of 
the  bankrupt,  real  or  personal,  which  he  holds  as  security 
for  his  claim,  in  reduction  of  his  demand,  and  prove  only  the 
balance  against  his  estate ;  but  the  security  will  not  go  in 
reduction  of  the  claim,  unless  it  is  the  property  of  the  estate 
against  which  the  proof  is  offered. 

Parr^s  case,  18  Ves.,  66,  decided  by  Ld.  Eldon,  I  think 
fully  confirms  this  proposition.  In  that  case,  the  petitioning 
creditors  held  bills  of  exchange  drawn  by  certain  parties  in 
Demerara  and  accepted  by  the  bankrupts,  who  were  partners 
with  the  drawers,  but  doing  business  in  England,  these  being 
distinct  firms,  carrying  on  business  at  Demerara  and  in  Liver- 
pool. The  creditors  held  a  mortgage  on  certain  plantations  in 
Demerara,  given  to  them  by  the  drawers  as  security  for  these 
bills.  The  objection  was  taken,  that  the  bills  could  not  be 
proved  against  the  estate  of  the  bankrupts  without  deduct- 
ing the  value  of  the  mortgages.  Ld.  Eldon  ruled,  that  the 
creditors  could  prove  for  the  full  amount  of  the  bills  without 
deducting  the  value  of  the  security,  nottirithstanding  the 
partnership. 

This  decision  made  in  1811,  so  far  as  I  can  ascertain,  has 
ever  since  been  recognized  as  the  rule  in  bankruptcy  in  all 
the  English  courts.  In  Ex^arte  Goodman^  3  Madd.,  878,  a 
creditor  was  allowed  in  1818  to  prove  his  whole  debt  against 
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a  bankrupt,  notwithstanding  he  held  an  assignment  of  an 
interest  in  certain  estates,  made  to  him  by  third  parties  at 
the  bankrupt's  request  as  security  for  the  debt.  Farr*9  case 
was  adopted  in  lie  Plummer^  1  Phillips,  56.  In  that  case  a 
creditor  whose  debt  was  secured  by  the  joint  and  several 
coYenants  of  two  parties  in  trade,  and  also  by  a  mortgage 
on  part  of  the  joint  property,  was  admitted  to  prove  his  debt 
against  the  separate  estate  of  each,  without  surrendering  or 
releasing  his  mortgage  security. 

Ld.  Lyndhurst  in  his  opinion  says,  *^What  are  the  principles 
applicable  to  cases  of  this  kind  ?  If  a  creditor  of  a  bankrupt 
holds  a  security  on  a  part  of  the  bankrupt's  estate,  he  is  not 
entitled  to  prove  his  debt  under  the  commission  without 
giving  up,  or  realizing  his  security ;  for  the  principle  of  the 
bankrupt  law  is,  that  all  creditors  are  to  be  put  on  an  equal 
footing,  and  therefore  if  a  creditor  choose  to  prove  under  the 
commission,  he  must  sell  or  surrender  whatever  property  he 
holds  belonging  to  the  bankrupt ;  but  if  he  has  a  security  on 
the  estate  of  a  third  person,  that  principle  does  not  apply ; 
he  is  in  that  case  entitled  to  prove  for  the  whole  amount  of 
his  debt,  and  also  to  realize  the  security,  provided  he  does 
not  altogether  receive  more  than  20s.  in  the  pound.  That 
is  the  ground  on  which  the  principle  is  established.  It 
is  unnecessary  to  cite  authorities.  It  is  too  clearly  settled 
to  be  disputed.  In  administration  under  bankruptcy,  the 
joint  estate  and  separate  estates  are  considered  as  distinct 
estates,  and  accordingly  it  has  been  held,  that  a  joint  cred- 
itor, having  a  security  upon  the  separate  estate,  is  entitled 
to  prove  against  the  joint  estate  without  giving  up  his  secu- 
rity. Now  this  case  is  merely  the  converse  of  that  and  the 
same  principle  applies  to  it." 

Peacocked  case,  2  Glyn  &  Jam.,  27,  was  where  a  joint  cred- 
itor held  security  from  one  of  the  joint  debtors,  and  was 
allowed  to  prove  his  debt  against  the  joint  estate  without 
surrender  or  sale  of  his  security. 

In  Eayparte  Adam$j  8  Mont.  &  Ayr.,  265,  it  was  decided 
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that  the  security  is  not  to  go  in  reduction  of  the  claim, 
unless  it  is  the  property  of  the  estate  against  which  the  proof 
is  offered.  In  Ux^arte  Hedde%%ly^  2  Mont.  D.  &  DeG.,  487, 
the  creditor,  holding  the  estate  of  the  wife  of  the  bankrupt 
as  security  for  his  debt,  was  allowed  to  prove  for  the  whole 
debt. 

The  English  authorities  were  examined  and  approved  by 
Mr.  Justice  Story  in  Re  Babeoek,  8  Sto.,  899,  a  case  arising 
under  the  former  bankrupt  act.  In  his  opinion  that  most 
learned  Judge  says  in  relation  to  the  point  of  the  creditor's 
having  securities  in  his  hands  for  the  payment  of  the  debt 
in  bankruptcy,  ^*A  distinction  is  taken  between  the  case  of  a 
security  given  to  the  creditor  by  the  bankrupt  himself  of  his 
own  property,  and  the  case  of  a  security  of  a  third  person, 
transferred  to  the  creditor  by  the  bankrupt  or  otherwise. 
In  the  former  case  the  creditor  is  not  allowed  to  prove  his 
debt  against  the  bankrupt,  unless  he  surrenders  up  the  secu*- 
rity,  or  it  is  sold  with  his  consent,  and  then,  he  may  prove 
for  the  residue  of  his  debt  which  the  security  when  sold  does 
not  discharge.  In  the  latter  case  he  may  prove  his  debt  in 
bankruptcy,  without  surrendering  the  security  of  the  third 
person,  which  he  holds,  and  may  notwithstanding  such  proof 
proceed  to  enforce  his  security  against  such  third  person, 
.provided  however,  he  does  not  take  under  the  bankruptcy 
and  the  security,  more  than  the  full  amount  of  his  debt." 
In  that  case  an  accommodation  acceptor  of  a  bill  of  exchange 
went  into  bankruptcy.  The  holder  of  the  bill  attached  cer- 
tain property  of  the  drawer,  and  also  proved  his  demand 
against  the  estate  of  the  acceptor. 

Judge  Story  says,  "From  the  principles  which  have  been 
stated,  admitting  the  attachment  to  be  a  security,  and  the 
bankrupt  to  be  a  mere  accommodation  acceptor,  it  is  clear 
that  the  creditor  has  a  right  to  proceed  against  the  bankrupt 
for  his  debt  in  bankruptcy,  and  also  against  the  other  parties 
to  the  bill  under  his  attachment,  until  he  has  recovered  the 
full  amount  of  his  debt ;  for  it  is  not  a  security  given  by  the 
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bankrupt  of  his  own  property,  but  is  a  security  obtained  by 
the  creditor  against  other  parties  to  the  bill  by  a  proceeding 
in  inmtumy 

This  opinion  of  Mr.  Justice  Story  in  Re  Bahcock  has  never 
been  questioned,  so  far  as  I  am  informed,  by  any  Circuit 
Court,  or  in  any  opinion  of  the  Supreme  Court  of  the  United 
States ;  and  being  in  conformity  with  the  whole  course  of 
decisions  under  the  English  bankrupt  acts,  should  govern 
in  the  present  case ;  and  I  therefore  decide  that  the  Casco 
National  Bank  was  not  barred  from  proving  the  full  amount 
of  the  notes  in  question  against  the  bankrupt's  estate,  on 
account  of  the  mortgage  of  real  estate  given  to  the  bank  by 
the  makers  of  said  notes  as  security  for  their  payment,  said 
mortgage  not  being  foreclosed,  and  being  merely  a  security 
for  the  debt. 

The  mortgages  of  the  personal  property  of  the  Shovel 
Company,  held  by  claimant  to  secure  the  payment  of  these 
notes,  present  a  further  question,  entirely  independent  of 
that  growing  out  of  the  mortgage  of  the  real  estate  to  secure 
the  same  notes.  When  chattel  mortgages  have  been  fore- 
closed, and  the  title  to  the  property  covered  by  them  has 
become  absolute  in  the  claimants,  and  they  have  since  dis- 
posed of  some  of  the  property,  by  such  a  foreclosure  the 
mortgagees,  under  the  laws  of  Maine,  have  received  payment 
of  a  portion  of  their  debt,  equivalent  to  the  value  of  the 
property  mortgaged  on  the  day  the  title  to  this  property 
became  absolute  in  the  mortgagees  by  their  foreclosure. 
This  value  has  not  yet  been  in  any  way  determined ;  but 
whatever  it  amounts  to  should  be  applied  in  reduction  of  the 
claim,  and  proof  allowed  only  for  the  balance  of  the  claim 
remaining  unpaid.  It  is  not  enough,  that  the  claimant  is 
willing  to  endorse  on  the  notes  the  amount  received  by  it 
from  sale  of  a  portion  of  the  property.  The  whole  value  of  the 
property  should  be  endorsed.  It  became  the  property  of  the 
claimant  the  moment  the  title  became  absolute.  It  was  at 
its  risk  from  that  time.    If  it  had  been  lost  or  destroyed 
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or  in  any  way  subsequently  diminished  in  value,  it  would 
have  been  at  the  charge  of  its  owner,  the  claimant ;  and  so, 
if  it  had  subsequently  increased  in  value,  it  would  have  been 
its  gain  and  advantage.  As  the  amount  to  be  allowed  in 
reduction  of  the  notes,  for  the  personal  property  mortgaged 
to  the  claimant  by  the  makers  of  the  notes,  as  security  there- 
for, and  of  which  the  claimant  became  the  absolute  owner 
by  foreclosure  of  its  chattel  mortgage,  has  not  been  ascertained 
and  determined,  and  has  not  been  allowed  by  the  claimant 
in  reduction  of  its  claim  on  these  notes,  I  think,  for  the  second 
cause  assigned  by  the  Register  in  his  certificate,  he  was  cor- 
rect in  his  decision  not  to  allow  these  notes  to  be  proved  in 
this  present  stage  of  the  cause.  When  a  claim  against  a 
bankrupt  has  been  paid  in  part  by  the  bankrupt  or  any 
other  party,  the  balance  only  is  provable  against  the  estate. 

The  conclusion  of  the  Register,  that  the  claimant  can  only 
be  admitted  as  a  creditor  for  the  balance  of  its  debt  after 
deducting  the  value  of  the  security  given  to  it  by  the  Shovel 
Company,  so  far  as  it  applies  to  the  mortgage  of  the  real 
estate  which  is  not  foreclosed,  is  not  correct.  Such  security 
cannot  afifect  the  proof  of  the  claim  until  foreclosed,  and  an 
absolute  title  to  the  mortgaged  estate  is  vested  in  the  mort- 
gagee. 

Certificate  to  Register  to  conform  to  this  opinion. 


THE  SCHOONER  HENRY. 

Decembbr,  1867. 

1.  An  enrolled  vessel,  sailin^if  under  a  flshinp;  license,  is  not  liable  to 
forfeiture  because  a  part-owner,  a  citizen  of  the  United  States,  resides 
in  a  forei^  country,  even  though  he  is  not  a  United  States  consul, 
or  agent  for  and  partner  in  a  firm  composed  of  citicens  of  the  United 
States,  here  carrying  on  trade. 

In  Admtbaltt.    Libel  in  rem  by  the  United  States  claim- 
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ing  a  forfeiture  of  the  schooner  Henry,  because  she  was 
owned  in  part  by  a  citizen  of  the  United  States  resident  in 
a  foreign  country. 

The  owners  made  claim  to  the  vessel,  and  demurred  to 
the  libel  as  insufficient  in  law. 

Mr.  George  F.  Talbot^  Dist.  Attorney  for  United  States. 

Mr.  Albert  W.  BrcMury  and  Mr.  Bion  Bradbury^  proctors 
for  claimants. 

Fox,  J.  This  is  a  proceeding  against  this  schooner  for  an  al- 
leged violation  of  the  navigation  laws.  The  count  in  the  libel 
i|[  for  fraudulently  and  knowingly  using  a  certain  certificate  of 
record,  to  wit ;  an  enrolment  to  which  she  was  not  entitled, 
inasmuch  as  the  ^Sschooner  was  then  and  there  owned  as  to 
one  fourth  part  by  one  Geo.  E.  Myrick,  a  citizen  of  the 
United  States,  who  then  usually  resided  in  a  foreign  country." 
This  is  the  only  count,  and  it  is  founded  on,  and  is  in  the 
words  of  the  act  of  Dec.  81, 1792,  relating  to  registry  of  ships 
and  vessels.  Jabez  Myrick  and  George  £.  Myrick  appeared 
as  claimants,  and  for  the  purpose  of  presenting  the  question, 
a  demurrer  is  filed  by  them,  and  the  case  submitted  on  the 
demurrer  and  the  further  agreement  of  the  parties,  "that  the 
schooner  was  formerly  the  property  of  one  of  the  claimants, 
he  then  being  a  citizen  resident  in  this  state ;  that  she  was 
by  him  duly  enrolled  and  licensed  for  fishing,  and  that  sub- 
sequently this  owner  being  resident  in  New  Brunswick, 
conveyed  a  share  of  the  vessel  to  the  other  claimant,  a  resi- 
dent citizen  of  Maine,  and  that  the  vessel  was  enrolled  in  this 
manner  in  Frenchman's  Bay  collection  district,  and  a  new 
fishing  license  taken  out,  under  which  document  she  was 
sailing  at  the  time  of  her  seizure. 

Under  these  circumstances  was  the  vessel  liable  to  for- 
feiture? An  examination  of  the  act  of  Dec.  81, 1792,  enti- 
tled "an  act  concerning  the  registering  and  recording  of  ships 
and  vessels,'*  demonstrates  that  it  was  designed  to  be  con- 
fined entirely  to  those  two  classes  of  vessels.    It  provides 
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for  the  registry  of  ships  and  vessels  owned  by  citizens,  and 
for  record  of  the  same  when  owned  by  the  subjects  of  for- 
eign powers.  The  first  nineteen  sections  are  confined  to  reg« 
istered  vessels  entirely,  whilst  from  the  19th  to  the  25th,  it 
relates  wholly  to  the  record  of  title  of  ships  owned  by  for- 
eigners. In  the  one  case,  a  certificate  is  issued  to  the  citizen, 
which  in  terms  recites  that  the  ship  or  vessel  is  registered. 
In  the  other,  a  certificate  is  issued  to  the  alien  similar  to  the 
former,  with  the  exception  that  it  recites  the  record  of  the 
title.  One  is  spoken  of  throughout  the  act  as  ^^a  certificate 
of  registry,"  and  the  other  as  "a  certificate  of  record." 

By  the  second  section  of  this  act,  vessels  entitled  to  registry 
must  be  wholly  owned  by  a  citizen  or  citizens  of  the  United 
States ;  and  it  is  further  provided  that  "no  such  ship  or  vessel 
shall  be  entitled  to  be  registered,  or  if  registered  to  the  bene- 
fits thereof,  if  owned  in  whole  or  in  part  by  any  citizen  of 
the  United  States,  who  usually  resides  in  a  foreign  country, 
during  the  continuance  of  such  residence,  excepting  he  be  a 
consul  of  the  United  States,  or  an  agent  for  and  a  partner  in 
some  house  of  trade  or  partnership  consisting  of  citizens  of 
the  United  States  actually  carrying  on  trade  within  the  said 
States."  It  is  not  claimed  that  the  non-resident  owner  in 
the  present  case  was  within  the  exception. 

By  the  27th  sec,  the  vessel  is  forfeited  if  any  certificate  of 
registry  or  record  shall  be  fraudulently  or  knowingly  used 
for  her,  she  not  then  being  actually  entitled  to  the  benefit 
thereof. 

Under  these  provisions  of  the  act  of  1792, 1  do  not  see  that 
any  forfeiture  has  been  incurred  in  the  present  case  ;  and  for 
the  reason,  that  there  is  nothing  in  the  act  itself  which  extends 
any  of  its  provisions  to  enrolled  vessels.  It  was  designed  to 
apply  to  registered  and  recorded  vessels,  and  to  those  two 
classes  only ;  and  the  phrase  "certificate  of  record"  must  be 
confined  to  the  class  and  description  of  vessels  contemplated 
by  the  act,  and  expressly  included  within  it  by  this  precise 
description.    An  enrolled  vessel  was  of  an  entirely  diflferent 
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description ;  and  although  an  enrolment  is  a  record,  and  the 
certificate  of  a  vessel's  enrolment  is  a  certificate  of  record, 
jet,  it  was  not  the  kind  of  certificate  then  contemplated  in 
this  section  of  this  act.  This  will  be  made  quite  apparent 
on  reference  to  the  act  of  1789,  which  provided  for  the  three 
classes  of  vessels,  viz :  registered,  owned  by  our  own  citizens  ; 
recorded,  when  owned  by  foreigners;  and  enrolled,  when 
employed  in  the  coasting  trade  or  fisheries,  and  owned  by 
citizens  of  the  United  States.  By  the  86th  sec.  of  this  act, 
ch.  12,  it  was  enacted,  *^that  if  any  certificate  of  registry, 
record,  or  enrolment,  shall  be  fraudulently  used  for  any  ship 
or  vessel  not  entitled  to  the  same  by  this  act,  such  ship  or 
vessel  shall  be  forfeited."  This  provision  is  the  same  as  that 
now  under  consideration  from  the  act  of  1792,  excepting  that 
it  was  found  necessary  to  specify  an  enrolment  specifically, 
in  order  to  include  it  within  the  provision.  .  The  fact  that 
it  is  omitted  in  the  act  of  1792,  which  is  confined  to  ships 
registered  and  recorded,  is  certainly  conclusive  that  it  was 
not  intended  by  any  of  the  provisions  of  the  act,  to  subject 
enrolled  vessels  to  forfeiture  for  a  violation  of  them  as  pro- 
hibited in  the  27th  sec. 

The  provisions  of  the  2d  sec.  of  act  of  1792,  requiring 
owners  not  only  to  be  citizens,  but  residents,  in  order  to 
allow  these  ships  and  vessels  the  benefit  of  registry,  were 
taken  literally  from  the  act  of  1789.  The  same  clause  is 
then  found  in  the  6th  sec,  and  is  confined  to  the  case  of  reg- 
istered vessels,  although  the  act  subsequently  provides  for 
vessels  being  recorded,  and  also  for  their  being  enrolled,  show- 
ing most  clearly,  that  it  was  not  the  design  of  the  act  of  1789, 
to  extend  these  provisions  to  but  a  single  class,  the  registered 
ships. 

The  provisions  of  the  act  of  1789,  which  applied  to  the 
three  different  classes  of  ships  and  vessels,  registered,  record- 
ed, and  enrolled,  were  in  1792  and  1798  divided,  and  are  to  be 
found  in  two  acts,  one  passed  Dec.  81st,  1792,  and  the  other 
Feb.  18th,  1798,    The  first  is  confined  to  registered  and 
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recorded  vessels,  being  ch.  1st  of  the  session,  and  the  other 
being  ch.  8th  of  the  same  session,  as  its  title  imports,  being 
'^an  act  for  enrolling  and  licensing  ships  or  vessels  to  be  f, 

employed  in  the  coasting  trade  and  fisheries  and  for  regu- 
lating the  same.'*  The  forfeiture  of  an  enrolled  vessel,  I 
apprehend  therefore,  if  any,  must  be  found  in  this  last  act, 
either  directly,  or  by  an  adoption  of  the  forfeiture  created  and 
provided  for  in  some  other  act.  An  examination  of  the  act 
will  show  that  it  deals  forth  with  a  liberal  hand  its  own 
penalties  and  forfeitures  for  violation  of  its  provisions,  with- 
out any  occasion  to  grasp  at  others  from  any  other  act.  In 
fact,  in  some  instances,  the  same  offense  is  punished  differ- 
ently by  the  two  acts ;  for  instance,  both  acts  require  the 
name  of  the  vessel  and  the  home  port  to  be  painted  on  the 
stern ;  by  act  of  1792,  a  penalty  of  fifty  dollars  is  imposed  if 
a  registered  or  recorded  vessel  is  found  violating  this  provis- 
ion, whilst  by  act  of  1793,  if  a  licensed  vessel  is  thus  found, 
the  penalty  is  only  twenty  dollars. 

An  examination  of  the  various  provisions  of  the  act  of  1798 
will  satisfy  any  one,  that  the  framers  of  the  act  were  not 
sparing  of  forfeiture,  but  were  ready  and  willing  to  inflict 
this  extreme  penalty  in  all  cases  deemed  advisable. 

By  the  5th  sec,  the  vessel  and  cargo  are  forfeited  if  she 
is  found  with  a  forged  or  altered  license,  or  making  use  of  a 
license  granted  for  any  other  ship  or  vessel. 

By  the  6th  sec,  any  ship  or  vessel  other  than  registered, 
if  over  twenty  tons,  found  trading  between  district  or  dis- 
tricts, &c,  or  fishing,  without  being  enrolled  and  licensed, 
and  if  between  five  and  twenty  tons,  Vithout  a  license  and 
having  on  board  any  articles  of  foreign  growth  or  manufac- 
ture, or  distilled  spirits  other  than  sea  stores,  shall  with  her 
lading  be  forfeited. 

By  the  8th  sec,  if  any  enrolled  vessel  proceeds  on  a  foreign 
voyage  without  first  giving  up  her  enrolment  and  being  duly 
registered,  such  vessel  with  goods  imported  in  her  shall  b« 
liable  to  seizure  and  forfeiture. 
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Under  the  17th  sec,  an  enrolled  vessel  is  liable  to  forfeiture 
if  goods  and  merchandise  of  foreign  growth  and  manufacture, 
or  distilled  spirits,  are  found  on  board,  or  landed  from  her 
without  a  manifest  or  a  certificate  from  the  collector  of  the 
port  from  whence  she  sailed,  if  the  same  are  of  the  value  of 
•800. 

By  the  21st  sec,  if  any  ship  or  vessel  licensed  for  the 
fisheries  shall  be  found  within  three  leagues  of  the  coast 
with  goods,  wares  and  merchandise  of  foreign  growth  or  man- 
ufacture, on  board,  exceeding  the  value  of  $500,  without  a 
permit  on  board  from  the  collector  of  the  district  where  she 
was  previous  to  her  departure  for  her  to  touch  and  trade  at 
a  foreign  port  or  place,  such  ship  or  vessel  with  such  goods 
is  made  liable  to  seizure  and  forfeiture. 

By  the  82d  sec,  it  is  enacted,  ^^that  if  any  licensed  ship  or 
vessel  shall  be  transferred  in  whole  or  in  part  to  any  person 
who  is  not  at  the  time  of  such  transfer  a  citizen  of,  and  a 
resident  within  the  United  States,  or  if  any  such  ship  or 
vessel  should  be  employed  in  any  other  trade  than  that  for 
which  she  is  licensed,  or  shall  be  found  with  a*  forged  or 
altered  license,  or  one  granted  for  any  other  ship  or  vessel, 
every  such  ship  or  vessel  *  *  *  and  the  cargo  found  on 
board  her  shall  be  forfeited." 

These  are  all  the  provisions  found  in  the  act  which  in 
terms  inflict  a  forfeiture  of  the  vessel,  and  it  is  very  clear 
that  the  facts  of  the  present  case  do  not  bring  the  Henry 
within  any  one  of  them.  The  one  most  applicable  is  that 
found  in  sec  82,  prohibiting  the  sale  of  a  licensed  vessel,  or 
any  part  thereof,  to  any  person  who  is  not  a  resident  citizen. 
It  is  claimed  that  this  must  clearly  manifest  the  design  and 
purpose  of  Congress,  that  resident  citizens  alone  should 
enjoy  the  privileges  granted  to  licensed  ships  and  vessels, 
as  they  have  prohibited  the  sale  of  such  vessels  to  any  one 
not  a  resident  within  the  United  States.  Such  may  have  been 
the  purpose  of  Congress ;  but  to  effectuate  that,  they  have 
only  prohibited  the  sale,  and  have  nowhere  declared  in  regard 
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to  enrolled  vessels,  as  they  have  by  the  act  of  1792  in  respect 
to  registered  vessels,  *^hat  no  such  ship  or  vessel  shall  be 
entitled  to  be  so  registered,  or  if  registered  to  the  benefits 
thereof,  if  owned  in  whole  or  in  part  by  any  citizen  of  the 
United  States,  who  usually  resides  in  a  foreign  country 
during  the  continuance  of  such  residence." 

It  is  claimed  by  the  government,  that  a  proper  construction 
of  the  2d  sec.  of  the  act  of  1793  will  subject  this  vessel  to 
forfeiture,  as  it  either  expressly  or  impliedly  adopts  the  reg- 
istry act,  and  subjects  an  enrolled  vessel  to  its  penalties  and 
forfeitures.  If  such  had  been  the  intention  of  Congress,  it 
would  have  hardly  been  thought  necessary  to  have  in  terms 
introduced  into  the  act  the  various  grounds  of  forfeiture 
just  mentioned,  and  especially  subjecting  an  enrolled  vessel 
to  forfeiture  when  sold  to  a  non-resident  citizen.  No  such 
consequences  result  from  such  sale  of  a  registered  vessel, 
provided  the  transfer  is  made  however,  in  the  manner  pre- 
scribed in  the  7th  sec.  of  the  registry  act. 

The  true  rule  of  construction  in  such  cases  is  laid  down  in 
Hvibard  vs.  Johnstone^  3  Taunt.,  220.  It  was  there  decided 
that  the  ship  registry  acts  of  Great  Britain,  so  far  as  they 
apply  to  defeat  titles  and  create  forfeitures,  are  to  be  con- 
strued strictly  as  penal,  not  liberally  as  remedial  laws.  Heath, 
J.,  said,  ^^I  think  the  same  rule  ought  to  obtain  here,  as 
in  the  construction  of  clauses  inflicting  pains  and  penalties 
in  the  revenue  laws,  if  they  be  ambiguous  and  obscurely 
worded,  the  interpretation  is  ever  in  favor  of  the  subject." 

A  careful  examination  of  the  2d  section  of  the  act  of 
1793  will  demonstrate,  that  it  was  not  the  intention  of  Con- 
gress to  adopt  the  penalties  found  in  the  registry  act.  This 
section  of  the  enrolment  and  licensing  act  provides,  '^that 
from  and  after  the  last  day  of  May"  then  "next,  in  order  for 
the  enrolment  of  any  ship  or  vessel,  she  shall  possess  the  same 
qualifications,  and  the  same  requisites  in  all  respects  shall  be 
complied  with  as  are  made  necessary  for  registering  ships  or 
vessels  by  the"  registry  act,  "and  the  same  duties  and  authori' 
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ties  are  hereby  given  and  imposed  on  all  officers  respectively 
in  relation  to  such  enrolment,  and  the  same  proceedings 
shall  be  had  in  similar  cases  touching  such  enrolments,  and 
the  ships  or  vessels  so  enrolled,  with  the  master  or  owner,  or 
owners  thereof,  shall  be  subject  to  the  same  requisites  as  are 
in  those  respects  provided  for  vessels  registered,  by  virtue  of 
the  aforesaid  act."  Vessels  so  enrolled  are  by  the  first  sec- 
tion deemed  to  be  vessels  of  the  United  States,  entitled  to 
the  privileges  of  ships  and  vessels,  employed  in  the  coasting 
trade  or  fisheries.  The  same  qualifications  and  requisites  for 
enrolment  as  for  registry  are  requisite,  but  it  nowhere  declares 
that  if  the  ship  or  vessel  is  destitute  of  them,  she  or  her  own- 
ers shall  be  subject  to  the  same  penalties  as  registered  ships 
and  vessels.  The  vessel  not  being  legally  enrolled  is  not 
entitled  to  the  privileges  of  a  coasting  or  fishing  vessel,  and 
the  same  act  apportions  its  punishments  according  to  the 
nature  and  degree  of  the  violation  of  its  provisions.  It 
enacts  its  own  prohibitions,  and  avoids  and  prescribes  its 
own  punishment  for  these  infractions. 

Mr.  Justice  Story  in  the  case  of  the  Two  Friends^  1  Gall., 
120,  a  libel  against  a  licensed  vessel  claiming  her  forfeiture 
for  a  false  oath  of  the  owner  as  to  his  citizenship,  says,  "It  is 
true,  that  the  act  for  registering  vessels,  sec.  4,  declares  that 
a  false  oath  by  the  owner,  in  any  matter  of  fact  required  to 
be  sworn  in  that  section  previous  to  the  grant  of  a  registry, 
shall  work  a  forfeiture  of  the  vessel.  And  the  act  for  enroll- 
ing and  licensing  vessels  in  the  coasting  trade  and  fisheries, 
in  sec.  2,  ch.  8, 1793  provides  that  in  order  to  obtain  an  enrol- 
ment, vessels  shall  possess  the  same  qualifications,  and  the 
same  requisites  in  all  respects  shall  be  complied  with  as  are 
made  necessary  to  the  registry  of  vessels,  and  the  same  duties 
and  authorities  are  given  and  imposed  on  officers,  and  the 
same  proceedings  are  to  be  had  in  similar  cases  touching 
such  enrolment,  and  the  ships  and  vessels  so  enrolled,  with 
the  masters  and  owners  thereof,  are  to  be  subject  to  the  same 
requisites  as  are  prescribed  for  the  registry  of  vessels.    But 
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it  is  nowhere  declared  that  a  violation  of  these  provisions 
shall  be  followed  with  like  penalties  and  forfeitures.  *  * 
Now,  it  is  certainly  not  the  duty  of  the  court  to  seek  out  new 
modes  of  punishment  when  the  legislature  has  prescribed 
them  in  its  own  direct  terms.  Nor  can  it  be  proper  to  pro- 
nounce that  to  be  a  qualification,  requisite,  duty  or  proceed- 
ing, within  the  act,  which  is  a  forfeiture  for  a  wilful  violation 
of  the  same  act." 

Judge  Ware  in  United  States  vs.  Bartlett^  2  Ware,  28,  says, 
^^That  while  the  license  act  requires  the  same  qualifications 
of  the  vessel,  and  makes  the  same  requisites  necessary  for 
the  enrolment  as  for  the  registry  of  a  vessel,  it  nowhere 
denounces  the  same  penalties  and  forfeitures.'' 

Upon  a  careful  examination  of  the  acts  in  question,  I  can 
find  no  provision  subjecting  the  vessel  in  this  case  to  forfeit- 
ure for  the  alleged  cause  that  she  was  employed  under  an 
enrolment  and  license,  whilst  one  of  her  owners  was  a  citizen 
of  the  United  States  usually  resident  in  a  foreign  country, 
and  not  within  the  class  excepted  in  the  provisions  of  the 
2d  section  of  the  registry  act,  although  she  might  have  been 
subject  to  forfeiture  under  like  circumstances  if  she  had 
been  a  registered  ship  or  vessel. 

Libel  dismissed.     Certificate  of  probable  cause  to  issue* 


Me  BENJAMIN  C.  GAY. 

Janxtary,  1868. 

1.  To  bar  a  dischargre  in  bankruptcy  for  having  fi^ven  a  preference  to 

a  creditor,  the  bankrupt,  when  he  gave  the  preference  must  have 
either  contemplated  bankruptcy  or  insolvency,  or  in  fact  have  been 
insolvent  and  knew  it,  or  had  good  gi^oundsfor  believing  it,  and  have 
acted  on  such  belief. 

2.  To  bar  a  dischargey  the  bankrupt  must  have  designedly  and  inten- 

tionally given  a  preference,  but  the  creditor  receiving  it  need  not 
have  known  that  his  debtor  was  insolvent 
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3.  A  trader  is  insolTent  when  he  cannot  pay  his  debts  in  the  ordi- 

nary course  as  traders  usually  do. 

4.  Proper  t)Ooks  of  account  for  a  tradesman  are  such  as  disclose 

the  real  condition  of  his  affairs,  and  need  not  be  in  any  particular 
form. 

6.  The  want  of  such  books  will  prevent  a  discharge  in  bankruptcy. 

In  Bankbtjptoy.  Petition  by  a  bankrupt  for  his  dis- 
charge. Creditors  objected  upon  the  ground  that  the  bank- 
rupt had  given  a  fraudulent  preference,  and  had  not  kept 
proper  books  of  account. 

Mr.  Manasseh  Smithy  Mr.  Thomas  B.  JReed^  Mr.  Josiah  H. 
Dmmmond  and  Mr.  Woodbury  Davisy  solicitors  for  peti- 
tioner. 

Mr.  Almon  A.  Strout  and  Mr.  George  F.  Shepley^  solicitors 
for  objecting  creditors. 

Fox,  J.  It  appears  from  all  the  evidence  that  the  bank- 
rupt began  trading  in  Casco,  in  the  county  of  Cumberland, 
in  June  1866,  with  a  sm<all  stock,  not  exceeding  $800  in  value  ; 
that  at  that  time  he  was  in  fact  insolvent,  having  some  years 
previously  been  engaged  in  business.  His  property  at  this 
time,  besides  his  stock  in  trade,  consisted  of  iBfty-five  acres  of 
land  called  the  "Merritt  Gay  place,"  for  which  he  was  then  con- 
siderably in  debt,  and  his  homestead  of  the  value  of  $1,000 
or  «1,200,  of  which  1600  in  value  he  had  in  1865  exempted 
from  liability  for  his  debts  by  availing  himself  of  the  pro- 
visions of  the  laws  of  Maine  exonerating  a  man's  homestead 
from  his  debts  subsequently  contracted;  and  he  had  also 
some  lands  in  Kansas,  for  which  less  than  $100  was  realized 
by  his  assignee.  From  my  examination  of  all  his  property,  I 
am  well  satisfied  that  in  June  1866  he  was  owing  $1,000  at 
least  more  than  he  could  have  been  made  to  pay,  allowing 
him  the  benefit  of  the  exemption  of  his  homestead.  He  admits 
in  his  examination  that  he  was  then  insolvent,  but  denies 
that  he  was  aware  of  his  situation.  A  large  part  of  his 
indebtment  was  to  the  town  of  Casco  for  moneys  received  by 
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him  as  its  collector  of  taxes  for  the  years  1865  and  1866, 
more  than  flfl,200  being  then  due  from  him  on  this  account. 
The  bankrupt  continued  on  in  business  until  Sept.  15th, 
1867,  when  his  goods  were  attached  by  some  of  his  creditors. 
His  stock  was  afterwards  sold  by  the  assignee  in  bankruptcy, 
and  about  $1,100  were  realized  from  it.  His  liabilities  to 
the  town  of  Casco  continued  to  increase,  instead  of  diminish- 
ing, after  he  commenced  business  in  June  1866,  so  that,  in  the 
spring  of  1867  he  was  indebted  to  the  town  of  Casco  on  this 
account  over  $2,100.  At  first  he  appears  to  have  purchased 
goods  quite  sparingly,  but  at  the  time  of  his  failure  he  was 
indebted  to  his  Portland  creditors  for  over  $6,300.  He  owed 
one  Nutting  $1,000  for  borrowed  money,  as  he  says,  which 
was  secured  by  a  mortgage  of  his  stock,  made  Aug.  80, 1867 ; 
and  it  appears  from  his  schedule  annexed  to  his  petition  in 
bankruptcy,  that  he  owed  other  parties  about  fourteen  hun- 
dred dollars. 

The  property  he  then  possessed,  according  to  bis  schedule, 
consisted  of  his  homestead,  valued  by  him  at  $1,000,  and 
which  was  subject  to  mortgages  for  $637,  and  to  an  exemption 
to  the  extent  of  $500,  the  lot  in  Kansas,  valued  by  him  at 
$200,  and  for  which  less  than  $100  was  realized,  and  certain 
standing  timber  to  be  taken  oflF  from  a  part  of  the  "Merritt 
Gay  farm"  before  May  1868,  the  interest  in  which  he  valued 
at  $75.  He  had  also  his  accounts  and  notes,  nominally 
amounting  to  $2,000,  and  his  stock,  valued  by  him  at  not 
exceeding  $1,700,  and  which  was  sold  for  about  $1,100,  and 
a  small  amount  of  furniture,  stock,  and  farming  tools,  not 
subject  to  be  taken  for  his  debts.  Most  of  this  large  amount 
of  debts  for  his  stock  in  trade  was  contracted  by  him  subse- 
quently to  the  first  of  April  1867,  but  the  larger  part  in 
July,  August  and  September. 

He  states  in  his  examination,  ^That  on  the  fourth  of  Sep* 
tember  1867  he  had  no  property  in  this  State  not  exempt 
from  attachment  or  not  incumbered  nearly  to  its  full  value, 
except  $75  worth  of  standing  timber  and  his  book  accounts." 
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His  debts,  not  secured,  then  exceeded  $7,600 ;  and  all  the 
property  subject  to  his  control  to  apply  to  their  discharge 
was  the  book  accounts,  nominally  amounting  to  $2,000,  but 
in  reality  not  available  for  much  more  than  half  that  sum. 
He  swears  that  he  did  not  discover  the  condition  of  his  affairs 
until  Sept.  14th  or  16th,  1867. 

On  the  80th  of  August  he  mortgaged  to  George  Nutting 
bis  stock  in  trade  to  secure  the  payment  of  his  note  given  to 
Nutting  on  that  day,  the  consideration  of  the  note,  as  he 
said,  being  $400  lent  to  him  by  Nutting  July  8th,  1867,  $400 
more  lent  to  him  on  Aug.  Sd,  and  $196  lent  at  date  of  the 
mortgage,  the  balance,  $6,  being  allowed  for  interest  on  the 
several  loans. 

On  the  4th  or  5th  of  September,  the  bankrupt  paid  to 
Wilkinson  Edes  $641  in  discharge  of  a  note  signed  by  the 
bankrupt  and  Andrew  R.  Gay,  his  brother,  as  principals,  and 
Lewis  Gay,  his  father,  as  surety.  The  note  was  originally 
given  to  Merritt  Gay  as  part  consideration  for  the  purchase 
of  the  Gay  farm,  and  was  to  be  paid  by  the  bankrupt ;  a 
portion  of  the  amount  thus  paid  to  Edes  was  borrowed  Sept. 
4th  of  one  Ephraim  Brown  by  the  bankrupt,  viz :  $416,  which 
was  secured  by  a  mortgage  of  his  homestead  to  Brown. 

On  the  6th  of  Sept.  the  bankrupt  paid  one  Charles  Jordan 
the  amount  of  his  note  given  in  '62  or  '68  for  $225  and  inter- 
est, his  payment  being  made  by  goods  from  the  store. 

These  three  transactions  are  charged  as  fraudulent  prefer- 
ences given  by  the  bankrupt,  he  then  being  insolvent,  or  in 
contemplation  of  insolvency  or  bankruptcy,  and  are  presented 
in  various  ways  as  grounds  of  opposition  to  his  discharge. 

The  29th  section  of  the  bankrupt  act  declares  that  no  dis- 
charge shall  be  granted  if  the  bankrupt  has  given  any  fraud* 
ulent  preference  contrary  to  the  provisions  of  that  act,  "or  if 
he  has  in  contemplation  of  becoming  bankrupt,  made  any 
pledge,  payment,  transfer,  assignment,  or  conveyance  of  any 
part  of  his  property,  directly  or  indirectly,  absolutely  or  con- 
ditionally, for  the  purpose  of  preferring  any  creditor  or  per- 
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son  having  a  claim  against  him,  or  who  is  or  may  be  under 
any  liability  for  him." 

By  the  85th  section,  it  is  enacted  '*that  if  any  person  being 
insolvent,  or  in  contemplation  of  insolvency,  within  four 
months  before  the  filing  of  the  petition  by  or  against  him, 
with  a  view  to  give  preference  to  any  creditor  or  person 
having  a  claim  against  him,  or  who  is  under  any  liability  for 
him,  procures  any  part  of  his  property  to  be  attached,  etc.,  or 
makes  any  payment,  pledge,  assignment,  transfer  or  convey- 
ance of  any  part  of  his  property,  either  directly  or  indirectly, 
absolutely  or  conditionally,  the  person  receiving  such  pay- 
ment, pledge,  &c.,  having  reasonable  cause  to  believe  such 
person  is  insolvent,  and  that"'  the  same  *4s  made  in  fraud  of 
the  provisions  of  this  act,  the  same  shall  be  void." 

Taking  these  two  provisions  in  connection,  I  hold  that  in 
order  to  deprive  a  party  of  his  discharge,  the  transfer  or  con- 
veyance constituting  the  preference  must  be  made  by  him  in 
contemplation  of  bankruptcy  or  insolvency,  or  when  he  is  in 
fact  insolvent ;  and  in  the  latter  case  the  court  must  not 
only  be  satisfied  that  he  was  insolvent,  but  further,  that  he 
either  had  actual  knowledge  of  his  insolvency,  or  had  good 
grounds  for  fearing  and  believing  that  he  was  insolvent,  and 
acted  on  such  belief  in  making  the  preference.  In  short,  he 
must  have  designedly  and  intentionally  given  a  preference, 
meaning  to  secure  or  pay  that  particular  creditor,  when  he 
was  not  able  to  pay  all  his  debts  in  the  usual  and  ordinary 
course  of  business  at  the  time,  fearing  and  believing  such  to 
be  the  condition  of  his  affairs.  If  such  is  his  situation,  and 
he  so  acts,  meaning  to  secure  a  favored  creditor,  whether  his 
other  creditors  shall  get  their  pay  or  not,  I  am  of  opinion 
that  he  is  not  entitled  to  his  discharge ;  he  has  a  fraudulent 
purpose  and  design  to  violate  the  law  by  giving  one  of  his 
creditors  security,  when  he  believes  he  cannot  do  the  same 
by  all  the  others,  or  discharge  his  liabilities  to  them  as  they 
accrue.  This  is  directly  in  opposition  to  one  great  and  lead- 
ing purpose  of  the  law,  which  is  to  distribute  the  property  of 
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an  insolvent  man  among  all  his  creditors  equally  and  with- 
out preference,  and  it  is  this  fraudulent  intent  of  prefer- 
ence, if  carried  out  by  the  bankrupt,  which  the  law  punislies 
by  depriving  him  of  his  discharge.  I  do  not  think  it  is 
necessary  that  the  creditor,  receiving  payment  or  security, 
should  know  of  the  insolvency,  in  order  to  defeat  the  dis- 
charge by  the  preference  given  to  him ;  but  such  knowledge  is 
necessary,  to  enable  the  assignee  to  avoid  the  payment  or  secu- 
rity. On  the  part  of  the  creditor  there  must  be  a  guilty  par- 
ticipation in  taking  the  transfer,  which  the  law  declares  shall 
consist  in  the  knowledge  of  the  insolvency,  and  that  the 
preference  was  given  in  fraud  of  the  act ;  unless  this  is  shown, 
he  can  retain  what  he  may  have  received.  But  whether  the 
creditor  is  or  is  not  aware  of  the  fraudulent  purpose  and 
design  of  the  bankrupt,  this  fact  can  in  no  way  effect  the 
condition  of  the  bankrupt  himself;  he  must  be  held  responsi- 
ble for  his  own  actions,  and  abide  the  consequences  of  his  own 
fraudulent  purposes  and  designs,  and  should  not  be  permitted 
to  derive  any  benefit  from  the  fact,  that  in  accomplishing  his 
fraudulent  purpose,  he  was  shrewd  enough  to  conceal  from 
the  other  party  his  insolvent  condition.  He  should  present 
himself  with  a  clear  conscience,  and  the  court  should  le 
satisfied  that  he  has  been  entirely  innocent  of  carrying  into 
execution  any  intent  to  violate  an  act,  from  which  he  claims 
so  great  a  benefit  as  a  discharge  from  afl  his  debts.  If  he 
has  given  a  preference  in  fraud  of  the  act  to  one  of  his 
creditors,  who  is  so  ignorant  of  his  circumstances  that  the 
law  permits  him  to  retain  the  profits  of  the  preference,  it  is 
certainly  as  great  a  fraud  on  the  part  of  the  bankrupt,  as  if 
the  preference  had  been  given  to  one  well  knowing  his  con- 
dition and  design.  The  other  creditors  suffer  more  in  the 
former  case  than  in  the  latter,  because,  in  the  former,  the 
preference  is  valid,  whilst  in  the  latter  it  can  be  impeached 
and  set  aside.  To  that  extent  the  bankrupt  has  succeeded 
in  violating  the  object  and  purpose  of  the  law ;  having  thus 
placed  his  property  beyond  its  reach,  it  would  be  most  extra- 
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ordinary  for  him  to  be  permitted  to  enjoy  the  benefit  of  the 
act,  when  he  had  thus  defeated  its  provisions,  and  obtained  a 
discharge  because  he  had  concealed  from  his  grantee  the 
knowledge  of  his  situation.  If  under  such  circumstances  he 
was  entitled  to  his  discharge,  a  bankrupt  with  ordinary 
shrewdness  might  secure  or  pay  all  the  creditors  that  he  desired 
to,  and  leave  nothing  of  his  estate  to  be  applied  in  bank- 
ruptcy to  the  payment  of  his  general  creditors.  I  cannot 
accede  to  such  a  construction  of  the  law ;  and  although  it  is 
apparently  adopted  by  some  of  the  text  writers  in  their  com- 
mentaries on  the  bankrupt  act,  I  do  not  find  it  sustained  by 
any  decision  of  any  one  of  the  District  Courts  of  the  United 
States,  and  I  shall  not  be  the  first  to  sanction  a  proceeding, 
in  my  view,  so  directly  in  conflict  with  the  great  object  and 

design  of  the  law. 

What  then,  was  the  condition  of  the  bankrupt  on  the  80th 
day  of  August,  1867,  and  how  far.  was  he  aware  of  his  condi- 
tion ?  On  an  examination  of  his  statement  and  the  deposi- 
tions, it  appears  that  when  he  commenced  his  business  in 
June!  1866,  he  was  indebted  to  about  11,000  more  than  he 
had  property  which  could  by  law  be  applied  to  the  payment 
of  his  debts,  his  greatest  liability  being  to  the  town  for  the 
taxes  collected  by  him,  amounting  at  that  time  to  »1,200, 
and  which  the  next  spring,  in  April  or  May,  had  increased  to 
over  $2,000,  he  having  used  that  amount  of  the  town's  money 
for  his  own  purposes,  only  a  small  part  of  which  was  applied 
to  payment  of  debts  contracted  in  his  trade.  The  bankrupt 
states  in  his  examination  that,  '*I  paid  up  my  indebtedness 
to  the  town  in  consequence  of  measures  which  they  took. 
Recinved  a  letter  from  the  town  treasurer  in  June  or  July, 
calling  my  attention  to  the  town  taxes,  and  saying  -if  they 
wiMe  not  settled  immediately,  he  would  issue  his  warrant 
against  me  and  my  bondsmen,'  adding  in  a  postscript,  that  'he 
wroto  this  by  order  of  the  selectmen.'  It  was  necessary  I 
nhoiild  have  the  thousand  dollars  I  borrowed  of  Nutting  to 
pay  my  state  tax  and  my  creditors.    I  felt  when  I  borrowed 
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it  that  it  was  necessary  to  enable  me  to  keep  along  in  my 
business.  I  not  only  thought  so,  but  knew  it  was  so.  When  . 
I  got  the  note  from  the  state  treasurer,  I  knew  that  I  must 
have  the.  money  to  pay  him.  I  got  the  note  from  him  in 
June  or  July,  before  I  borrowed  the  money."  Upon  his  own 
admissions  he  was  thus  pressed  by  both  the  State  and  town 
treasurer  for  payment  of  the  large  amount  he  was  thus  delin- 
quent. He  says  he  borrowed  of  Nutting  on  the  8th  of  July 
f^OO,  and  on  the  3d  of  August  a  like  amount  for  the  purpose 
of  paying  the  State  treasurer.  About  the  first  of  August,  he 
also  sold  to  Mayberry  his  pedler's  cart  and  contents,  receiv- 
ing in  part  payment  therefor  a  town  note  of  1468,  which  he 
turned  over  to  the  town  in  part  satisfaction  of  his  indebted- 
ness, thus,  in  fact,  applying  more  than  $1,200  of  his  stock 
in  trade  to  the  discharge  of  an  independent  liabilitj',  in  no 
way  connected  with  his  business  as  a  trader. 

On  the  SOth  of  August  he  secured  by  mortgage  on  his 
stock  in  trade  the  $800  previously  borrowed  by  him  of  Nut- 
ting, and  in  a  very  few  days  after  incumbered  by  a  mortgage 
his  homestead,  being  all  his  other  available  property,  the 
money  realized  therefrom  being  applied  by  him  to  the  pay- 
ment of  a  note  upon  which  his  father  and  brother  were 
responsible,  but  which  he  had  agreed  with  them  to  pay. 

At  the  time  of  giving  the  mortgage  to  Nutting  on  his  stock, 
he  was  indebted  to  his  Portland  creditors  for  his  stock  in 
trade  to  an  amount  exceeding  $6,000,  nearly  all  of  which 
had  been  contracted  within  four  months,  and  a  large  portion 
of  which  he  was  liable  to  be  called  upon  to  pay  at  any  moment. 
The  Nutting  mortgage  and  the  mortgage  of  his  homestead 
swept  from  his  control  all  of  his  available  means,  excepting 
his  book  accounts,  and  from  them  he  must  have  known  he 
could  not  realize  enough  to  pay  twenty-five  per  cent,  of  his 
other  liabilities. 

Looking  at  the  short  time  in  which  he  had  contracted  this 
large  amount  of  inde1)tedness  for  his  stock  in  trade,  and  con- 
sidering that  he  was  also  owing  more  than  one  thousand 
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dollars  besides,  five  hundred  dollars  of  which  had  been  con- 
tracted by  him  in  the  years  1861  and  1864, 1  am  forced  to 
the  conclusion,  that  at  the  time  the  bankrupt  executed  the 
mortgage  to  Nutting,  he  must  have  been  quite  aware  that  he 
was  in  that  situation  which  the  bankrupt  act  deems  insol- 
vency ;  that  being  pressed  by  the  treasurer  of  the  town  and 
State  to  pay  the  amounts  for  which  his  sureties  on  his  official 
bond  would  be  otherwise  accountable,  he  saw  fit  to  raise  all 
the  money  he  could  obtain,  apply  the  most  of  it  to  that  object, 
or  to  the  payment  of  debts  to  his  friends  and  relatives,  giving 
security  therefor  on  all  his  available  property. 

Instead  of  supposing  that  he  could,  by  so  doing,  go  on  with 
his  business  as  a  trader,  he  must  have  had  a  sufficient  knowl- 
edge of  his  general  indebtedness  to  know  that  the  inevitable 
result  of  such  conduct  would  be  to  break  up  his  business, 
and  leave  him  without  any  other  means  to  discharge  his  other 
debts.  Can  any  man  suppose  that  the  bankrupt  did  not 
know  at  the  time  he  gave  the  mortgage  to  Nutting,  that  it 
would  require  nearly  the  whole  of  the  proceeds  of  his  stock 
in  trade  to  pay  the  amount  of  this  incumbrance?  And  must 
he  not  have  understood  that  when  his  creditors  were  advised 
of  the  mortgage,  its  purpose  and  object,  and  that  but  a  small 
portion  if  any  of  the  amount  received  from  the  mortgage  had 
been  applied  to  the  payment  of  his  business  liabilities,  they 
would  at  once  cease  from  further  credit,  and  that  his  busi- 
ness would  necessarily  be  determined  ?  No  reasonable  man 
could  have  arrived  at  any  other  conclusion  ;  and  no  man,  who 
was  not  willfully  blind  to  his  condition,  could  be  ignorant  of 
his  position  in  such  a  posture  of  affairs.  I  am  apprehensive 
that  the  bankrupt  was  well  aware  of  his  condition  in  May  or 
June,  and  in  order  to  save  his  bondsmen  obtained  this  large 
amount  of  goods  on  credit,  taking  good  care  to  protect  his 
friends  and  bondsmen  by  payments  and  securities,  before  his 
other  creditors  should  be  aware  of  his  situation. 

But  it  is  said  that  the  bankrupt  swears  he  was  not  aware 
of  his  condition  until  the  15th  or  16th  of  September,  and 
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that,  therefore,  he  could  Dot  have  known  before  that  time 
that  he  was  insolvent.  If,  in  his  statement,  he  means  to  be 
understood  that  he  did  not  know  precisely  the  exact  position 
of  his  affairs,  I  am  inclined  to  believe  him ;  but  I  cannot 
believe  that  he  did  not,  on  the  30th  of  August,  know  that  he 
was  insolvent  within  the  meaning  of  the  bankrupt  act. 

Insolvency,  as  used  in  this  act,  does  not  mean  an  absolute 
inability  to  pay  one's  debts  at  a  future  time  upon  a  settle- 
ment and  winding  up  of  all  a  trader's  concerns ;  but  a  trader 
may  be  said  to  be  in  insolvent  circumstances,  when  he  is  not 
in  a  condition  to  pay  his  debts  in  the  ordinary  course,  as  per- 
sons carrying  on  trade  usually  do.  Such  is  the  definition 
given  to  insolvency  by  the  Court  of  Queen's  Bench,  Bailey 
vs.  Sehofieldy  1  M.  &  S.,  388 ;  and  it  was  adopted  by  the 
Supreme  Court  of  Massachusetts,  in  Thompson  vs.  Thompson^ 
4  Cush.,  127,  and  in  Lee  vs.  Kilbum^  3  Gray,  600 ;  and  affirmed 
by  Cowen,  J.,  in  Herrick  vs.  Borst  et  aZ.,  4  Hill,  650.  In 
Barnard  vs.  Croiby^  6  Allen,  381,  the  Court  says,  ''The 
instruction  requires  the  jury  to  find  that  Moore  &  Crosby 
were  unable  to  pay  their  notes  and  meet  their  business 
engagements  in  the  ordinaiy  course  of  business,  and  such  a 
state  of  things  constitutes  insolvency  within  the  statute."  In 
Black  and  Secor*B  case,  1  B.  R.,  82,  Judge  Blatchford  makes 
use  of  substantially  this  language  in  defining  insolvency 
under  the  present  bankrupt  act,  and  so  does  Nelson,  J.,  in 
Minnesota,  in  Merchanti^  Bank  vs.  Truax^  1  B.  R.,  146. 
Under  the  former  bankrupt  law  the  Supreme  Court  of  the 
United  States,  in  Buckingham  vs.  McLean^  18  How.,  167, 
defines  insolvency  as  ''a  simple  inability  to  pay,  as  debts  should 
become  payable,  whereby  the  business  would  be  broken  up." 

I  entertain  no  doubt  that  this  bankrupt,  at  the  time  of  his 
executing  the  mortgage  to  Nutting,  must  have  been  so  far 
aware  of  his  condition  as  to  know  that  he  could  not  meet 
his  debts  as  they  would  become  payable,  and  that  thereby  his 
business  would  be  broken  up ;  that  is  to  say,  he  must  have 
known  he  was  insolvent.    The  very  fact  of  giving  a  mort- 
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gage  on  his  stock  for  nearly  its  full  amount,  leaving  little  or 
nothing  to  apply  in  satisfaction  of  the  large  amount  be  owed 
the  other  creditors,  especially  when  but  a  small  part,  if  any, 
of  the  funds  realized  from  the  mortgage  were  applied  to  pay- 
ments for  the  stock,  could  not  but  destroy  his  credit  as  a 
trader.  The  inevitable  result  must  have  been  to  break  up 
his  business ;  no  one,  knowing  of  the  mortgage,  would  after- 
wards trust  him  for  a  dollar,  and  he  must  be  held  to  have 
contemplated  the  necessary  and  inevitable  result  of  such 
transaction.  I  think  therefore,  the  mortgage  given  to  Nut- 
ting was  a  fraudulent  preference  by  the  bankrupt,  he  being 
actually  insolvent,  and  that  it  was  made  by  him  with  knowl- 
edge of,  and  in  contemplation  of,  his  insolvency;  and  for 
similar  reasons,  I  find  the  subsequent  payments,  made  to 
Jordan  and  to  Edes  on  the  note  signed  by  Lewis  and 
Andrew  R.  Gay,  were  alike  fraudulent  on  the  part  of  the 
bankrupt,  and  prevent  his  discharge ;  and  I  am  satisfied  that 
Nutting,  at  least,  was  well  aware  of  the  condition  of  the 
bankrupt  at  the  time  when  he  made  the  mortgage. 

There  is  another  objection  presented  by  the  specifications, 
upon  which  a  few  words  may  not  be  inappropriate.  The 
11th  specification  charges  the  bankrupt  with  not  having 
kept  proper  books  of  account  subsequent  to  the  passage  of 
the  bankrupt  act,  and  especially  with  not  keeping  a  cash 
book.  The  29th  section  of  the  bankrupt  law  declares  that 
a  bankrupt  shall  not  be  entitled  to  his  discharge,  if,  ^^being  a 
merchant,  or  a  tradesman,  he  has  not,  subsequently  to  the 
passage  of  this  act,  kept  proper  books  of  account."  The 
object  of  this  provision  is  quit€  apparent,  and,  in  my  view, 
is  wise  and  salutary,  and  will  be  enforced  by  me  in  all  cases 
where  the  bankrupt  has  failed  to  comply  with  its  require- 
ments. The  law  intends  that  a  merchants'  or  traders'  books 
and  documents  should  be  in  such  a  condition  as  to  show  his 
business  situation  to  his  creditors,  as  well  as  to  himself. 
By  keeping  such  books  in  a  proper  manner,  he  cannot  but 
be  aware  of  his  standing,  of  his  property  and  effects,  and  of 
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his  liabilities,  and  whether  his  business  is  profitable  or  other- 
wise, and  whether  he  ought  to  avail  himself  of  the  bankrupt 
act,  as  well  for  his  own  protection  as  for  the  benefit  of  his 
creditors.  On  the  other  hand,  his  books  should  exhibit 
to  his  creditors  his  position,  so  that  when  placed  before 
them  for  investigation,  they  may  at  once  ascertain  his  stand- 
ing and  property,  and  the  result  of  his  business,  and  whether 
everything  has  been  fair  and  honest  on  his  part. 

The  bankrupt,  in  the  present  cause,  kept  a  journal  and 
ledger,  in  which  most  of  his  sales  on  credit  appear,  but  they 
do  not  exhibit,  as  I  understand,  his  sales  when  made  for 
cash  or  barter ;  nor  does  there  anywhere  appear  on  his  book, 
any  entry  of  cash  borrowed,  or  of  sums  paid,  either  for  goods 
or  on  other  accounts.  He  states,  referring  to  certain  pages 
of  the  ledger,  "These  pages  do  not  contain  entries  of  all  the 
goods  which  I  bought  during  the  time  specified  therein,  from 
June  6th  to  July  17th,  1867.  I  did  not  enter  goods  bought  for 
cash ;  they  do  not  contain  accounts  of  all  the  goods  bought 
on  credit,  nor  of  all  the  goods  bought  of  business  houses  in 
Portland  on  credit.  I  bought  a  large  amount  of  goods  on 
credit  after  the  record  of  the  book  ends ;  these  goods  were 
not  entered  on  any  book.  I  did  not  keep  a  cash  book ; 
these  books  do  not  show  all  the  goods  sold  on  credit  from 
March  2d,  1867,  down  to  the  time  of  failure ;  they  do  not  show 
all  that  is  due  me  on  account  in  the  course  of  my  business ; 
I  have  no  means  of  telling  how  much  is  now  due  me  that  is 
not  on  these  books ;  they  contain  pretty  much  all,  there  are 
a  few  accounts  they  do  not  contain,  there  are  some  little  items 
that  were  never  entered  at  all.  Lent  ten  dollars,  which  I 
never  entered,  and  some  few  little  things  of  that  sort.  I 
cannot  tell  all  the  cash  I  have  received  since  March,  1867, 
and  my  books  do  not  show.  Never  entered  the  goods  I  sold 
for  cash,  or  for  ready  pay,  or  for  produce,  except  that  I  some- 
times put  it  down  for  a  day  or  two  on  a  piece  of  paper,  to 
see  how  much  I  was  doing.  When  I  bought  goods  in  the 
city,  I  sometimes  took  bills,  and  sometimes  did  not  take  bills 
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when  I  bought  for  cash  and  knew  the  price  of  the  goods. 
My  books  do  not  show  all  my  barter  trade  since  March,  1867, 
they  show  nearly  all.  I  have  no  means  of  stating  the  exact 
amount  that  they  do  not  show." 

In  Re  Solomon^  2  B.  R.,  94,  Mr.  Justice  Grier,  commenting 
on  this  provision  of  the  act,  says,  ^^It  is  the  policy  of  this 
clause  of  the  act,  that  after  its  passage,  every  merchant  or 
tradesman  should  keep  such  books  of  account,  as,  considering 
the  business  and  condition  of  the  debtor,  would  enable  any 
competent  person  to  determine  from  the  books  the  real  con- 
dition of  the  debtor's  affairs.  It  is  not  necessary  that  these 
books  of  account  should  be  kept  according  to  the  forms 
taught  in  the  schools,  or  in  ledger  and  day-book,  bound  in 
leather.  Could  any  competent  person,  from  the  bank  books, 
checks,  and  other  papers  kept,  without  any  cash  account  of 
receipts  and  expenditures,  determine  the  real  condition  of 
the  debtor's  affairs  ?  It  seems  to  me  the  question  should  be 
answered  in  the  negative."  Tested  by  this  rule,  I  think  it 
would  be  extremely  difficult  for  the  most  competent  person 
to  investigate,  and  ascertain  accurately  the  bankrupt's  con- 
dition from  his  books  and  papers,  it  appearing  that  he  did 
not  always  take  bills 'of  his  purchases,  and  that  such  pur- 
chases are  not  entered  on  his  books,  he  not  keeping  ^'cash 
accounts  of  receipts  and  expenditures." 

A  cash  account,  it  will  be  observed,  is  considered  by  Judge 
Grier  as  of  great  importance,  and  with  this  opinion  of  the 
learned  judge,  I  fully  concur.  I  fear  that  it  is  a  custom  not 
as  common  with  merchants  and  traders  as  it  should  be. 
There  is  no  account  which  can  be  kept,  which  will  be  as  use- 
ful to  the  honest  merchant  and  trader,  as  one  exhibiting  from 
day  to  day,  his  cash  receipts  and  disbursements,  the  same 
being  at  least  every  week  adjusted  and  settled,  and  if  he 
should  prove  unfortunate,  it  will  be  the  surest  protection 
against  any  charges  of  fraud  on  the  part  of  his  creditors ;  it 
will  always  be  in  readiness  for  him  to  appeal  to  when  adjust- 
ing accounts  with  others,  if  questions  should  arise  as  to  their 
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correctness,  and  if  called  upon  to  disclose  his  business  affairs 
before  a  court  of  bankruptcy,  and  to  account  for  the  estate 
and  property  which  he  may  have  had,  the  cash-book  of  the 
honest  bankrupt  will  bear  the  severest  scrutiny,  will  afford 
the  court  the  greatest  assistance  in  its  investigations,  and 
will  be  the  strongest  and  most  satisfactory  evidence  which 
can  be  produced  by  the  bankrupt  in  his  behalf ;  whilst,  on 
the  contrary,  if  none  such  has  been  kept,  the  fact  must  always 
be  looked  upon  by  the  court  with  suspicion,  and  its  absence 
will  deprive  the  court  of  the  aid  and  assistance  which  might 
otherwise  have  been  obtained  from  its  investigations  and  dis- 
closures, and  the  court,  for  want  of  this  information,  may  be 
compelled  to  refuse  the  bankrupt  a  discharge  from  his  debts, 
which  he  might  have  received,  if  a  proper  cash-book  had 
been  kept  by  him  and  produced. 

Finding,  as  I  have  been  compelled  to  do,  that  the  bank- 
rupt has  been  guilty  of  a  fraudulent  preference  to  some  of 
his  creditors,  when  he  was  within  the  meaning  of  the  bank- 
rupt act  insolvent,  I  must  refuse  him  his  discharge.  I  trust 
that  this  may  prove  a  salutary  warning  and  lesson  to  all 
other  merchants  and  traders  in  this  State,  who  may  hereafter 
find  themselves  in  a  condition  in  which  they  are  unable  to 
pay  their  debts,  as  they  shall  become  payable,  and  thereby 
their  business  be  broken  up.  In  such  a  situation  they  are 
insolvent,  and  it  is  seldom  that  a  man  is  not  aware  of  such  a 
condition  of  his  affairs,  and  a  court  is  not  much  inclined  to 
listen  to  his  assertion,  that  he  was  not  aware  of  it.  Instead 
of  attempting  to  pay  or  secure  any  of  their  creditors,  such 
persons  should  at  once  avail  themselves  of  the  benefit  of  the 
bankrupt  law,  affording  to  each  of  their  creditors  a  just  and 
equal  portion  of  their  estate,  and  any  preferences  given  by 
them  under  such  circumstances  will  subject  them  to  the  pro- 
visions of  the  act,  which  authorize  their  creditors  to  force 
them  into  bankruptcy,  under  the  section  providing  for  invol- 
untary bankruptcy.  In  such  a  case,  the  same  as  upon  their 
own  voluntary  petition,  they  will  not  be  enabled  to  obtain 
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their  discharge,  if  opposed  by  their  creditors,  and  the  party 
receiving  the  fraudulent  preference  may  be  compelled  to 
refund  the  entire  amount  he  has  received  in  violation  of  the 
act. 

The  only  prudent  course  for  one,  who  may  be  so  unfortu- 
nate as  to  find  himself  in  insolvent  circumstances,  is  for  him 
in!imediately  to  appeal  to  the  law  for  its  aid  and  relief,  and  if 
his  business  has  been  fairly  and  honestly  conducted,  he  will 
certainly  find  his  appeal  has  not  been  in  vain,  but,  on  the 
surrender  of  all  his  estate,  he  will  again  become  a  free  man, 
discharged  from  the  burden  of  his  indebtedness,  and  at  lib- 
erty to  commence  anew,  and  be  protected  in  the  enjoyment 
and  possession  of  the  fruits  of  his  own  labor  and  industry 
for  the  future.  Dhcharge  denied. 


JOHN  H.  WIGGINS  kt  als. 

vs. 
EUROPEAN  &  NO.  AM.  RAILWAY  CO.  bt  als. 

Januabt,  1S6& 

1.  The  Circuit  Court  has  Jurisdiction  in  equity  in  the  district 

of  Maine  over  a  respondent,  a  citissen  of  New  Hampshire,  found  in 
this  district  and  here  served  with  process,  when  aU  the  orators  are 
citizens  of  other  states,  and  all  the  other  respondents  are  citizens  of 
Maine. 

2.  Contractors  for  the  huilding  of  a  railroad,  havinf^  stock  of 

the  railroad  company  as  security  for  their  contract,  hold  such  stock 
for  the  common  benefit  of  themselves  and  others  whom  they  have 
admitted  to  share  in  their  contract,  and  must  deal  with  such  stock 
accordingly. 

8.  The  person  holding*  such  stock  for  the  common  interest  of  him- 
self and  associates,  will  be  restrained  in  equity  from  voting  it  in  vio- 
lation of  the  orders  of  an  executive  committee,  appointed  by  the 
joint  owners  of  the  stock  under  a  contract  by  which  it  is  held  for 
the  common  good. 

4.  An  injunction  should  only  be  granted  in  clear  cases,  and  with 
extreme  caution. 
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In  Equity.  Bill,  brought  by  Wiggins,  a  citizen  of  Mas- 
sachusetts, Case,  Thompson  and  Bradley,  citizens  of  Penn- 
sylyania,  Dennison  and  Smith,  citizens  of  Ohio,  and  Brink, 
a  citizen  of  New  Jersey,  against  the  European  and  North 
American  Railway  Company,  John  A.  Poor,  Allen  Haines, 
and  Charles  J.  Gilman,  citizens  of  Maine,  and  Geo.  H.  Pierce, 
a  citizen  of  New  Hampshire,  found  and  served  with  process 
in  Maine,  praying  for  an  injunction. 

The  bill  charges  that  one  of  the  orators,  Wiggins,  is  the 
owner  of  nine  shares  of  the  capital  stock  of  the  corporation, 
and  that  all  of  them  have  a  joint  interest  with  Pierce,  one  of 
the  respondents,  in  574  shares  of  the  stock  of  the  corporation, 
standing  on  the  Company's  books  in  the  name  of  Pierce  and 
one  Blaisdell,  who  with  Pierce's  assent  had  assigned  all  his 
interest  in  the  same  to  the  orator  Case,  and  that  the  orators' 
interest  in  that  stock  was  eight-tenths,  and  Pierce's  interest 
in  it  two-tenths. 

Mr,  Wiggins  pro  se^  and  Mr.  Josiah  H,  Drummondy  solici- 
tor for  orators. 

Mr.  William  L.  Putnam  and  Mr.  Phineas  Bamei^  solici- 
tors for  respondents. 

Fox,  J.  The  bill  avers,  that  in  August,  1865,  Pierce  and 
Blaisdell  contracted  with  the  corporation  to  build  the  rail- 
road from  Bangor  to  St.  John  ;  that  in  March,  1866,  a  sup- 
plementary contract  was  entered  into  between  said  parties, 
by  which  it  was  agreed  that  the  contractors  should  furnish 
the  funds  for  building  the  road  to  Winn,  and  that  as  secur- 
ity therefor,  the  bonds  of  said  company  then  in  its  possession 
and  a  major  part  of  all  the  capital  stock  then  issued  should 
be  put  into  the  hands  of  the  contractors,  and  that  574  shares 
were  so  placed  in  their  hands;  that  on  the  8th  of  March, 
1866,  Pierce  and  Blaisdell,  not  being  able  to  carry  out  their 
contract  for  building  the  road,  transferred  so  much  of  the 
contract  and  of  their  interest  therein,  as  would  give  and  secure 
to  Wiggins,  Brink,  Thompson,  Bradley  and  Smith,  each  one- 
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tenth,  and  to  such  other  parties  as  might  come  in  and  join  in 
the  agreement  two-tenths,  and  that  under  this  agreement 
Case  and  Dennison  did  become  parties  and  were  also  each 
entitled  to  one-tenth  interest;  that  one  Thos.  W.  Pierce  was 
also  to  become  interested  to  the  extent  of  one-tenth  of  said 
contract,  but  that  he  parted  with  all  his  interest  before  any 
division  of  the  profits  of  the  contract  could  be  made ;  that 
it  was  stipulated  that  one-tenth  of  the  whole  net  profits 
should  be  first  paid  to  Pierce  and  Blaisdell ;  that  it  was  further 
stipulated,  that  this  transfer  should  include  and  carry  with 
it  any  assignment  or  agreement  which  Pierce  and  Blaisdell 
may  have  made  to  obtain  control  of  the  railway  company 
and  any  other  railroad  connected  with  the  enterprise  of 
building  and  opening  the  same,  and  that  these  parties  shall 
constitute  a  board  of  control,  and  manage  all  the  affairs  of 
said  company,  and  may  act  by  committee,  agent  or  proxy, 
and  may  compose  or  select  the  board  of  directors ;  that  said 
G.  H.  Pierce,  Smith  and  George  K.  Jewett  were  appointed  the 
executive  committee  of  said  parties  and  expended  more  than 
$300,000  on  said  road,  and  that  Case  was  added -to  the  exec- 
utive committee. 

It  is  further  averred  that  John  A.  Poor,  one  of  the  respond- 
ents, and  one  of  the  directors  of  said  corporation,  on  the  23d 
day  of  Dec.  last,  presented  to  said  directors  a  petition  signed 
by  himself,  Gilman,  Haines  and  others,  requesting  the  direc- 
tors to  call  a  meeting  of  the  stockholders  of  said  company  at 
the  office  of  the  company  on  the  13th  day  of  January,  1868, 
to  act  on  certain  matters  specified  in  said  petition,  and  that 
under  a  by-law  of  said  corporation  authorizing  the  directors 
to  fix  the  time  and  place  of  all  meetings  of  the  stockholders 
except  the  annual  meeting,  the  directors  did  call  a  meeting 
of  said  stockholders  in  all  respects  in  accordance  with  said 
request  of  Poor  and  others,  excepting  that  the  time  of  the 
meeting  was  fixed  for  the  second  Tuesday  of  March,  1868, 
instead  of  Jan.  13th. 

The  bill  then  charges  that  Poor,  Gilman,  Pierce  and  Haines, 


MAINE,  1868.  125 


Wiggins  V8,  The  Railway  Company. 


conspiring  and  confederating  together  for  the  purpose  of 
injuring  and  defrauding  your  orators  and  embarrassing  the 
business  of  constructing  said  railway  by  holding  a  meeting 
of  the  stockholders  of  said  company,  and  by  means  of  said 
stock  controlling  said  meeting,  and  so,  by  changing  the  offi- 
cers or  appointees  of  the  company,  and  by  the  passage  of 
votes  and  resolves  hostile  to  the  interests  of  your  orators, 
hinder,  obstruct,  and  delay  the  construction  of  said  railway 
and  the  work  now  being  performed  by  your  orators,  did,  on 
the  24th  of  Dec,  1867,  present  a  petition  to  one  Wm.  H. 
McCuUis,  a  justice  of  the  peace  in  Penobscot  county,  request- 
ing him  to  call  a  meeting  of  said  stockholders  to  be  holden 
at  the  Bangor  House  on  the  13th  day  of  January,  A.  D.  1868, 
for  the  purposes  stated  in  the  former  petition,  and  that  there- 
upon said  justice  did  issue  his  warrant  directed  to  said  Gil- 
man,  authorizing  him  to  notify  a  meeting  of  said  stockholders 
to  be  holden  at  the  time  and  place  and  for  the  purposes  set 
forth  in  said  application,  and  that  said  Gilman  has  notified 
said  meeting  accordingly. 

The  bill  denies  the  authority  of  said  McCuUis  as  a  justice 
to  call  said  meeting,  avers  that  there  is  no  occasion  or  neces- 
sity for  the  stockholders  to  take  action  on  any  of  the  matters 
set  forth  in  said  warrant,  and  alleges,  that  if  said  meeting  is 
so  held,  the  rights  and  interests  of  Wiggins  as  a  stockholder 
of  the  nine  shares,  and  of  all  the  complainants  as  associate 
contractors  for  the  construction  of  said  road,  will  be  endan- 
gered, greatly  injured,  or  totally  destroyed ;  that  Pierce  had 
no  right  to  sign  said  petition  as  holder  of  said  574  shares,  and 
has  no  right  solely  and  alone  to  control  said  stock,  or  to  vote 
on  the  same  at  any  meeting  of  the  stockholders  of  said  com- 
pany, because  the  complainants  are  interested,  to  the  extent 
of  87  per  cent,  of  said  stock,  and  that  the  same  cannot  be 
controlled  by  Pierce  or  any  other  persons,  except  the  execu- 
tive committee.  The  bill  prays  that  the  defendants  may  be 
enjoined  from  holding  said  meeting  on  the  13th  of  January, 
or  attending  the  same,  or  acting  therein,  or  attempting  to  act 
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upon  any  of  the  matters  named  in  the  petition  for  the  said 
call,  and  that  Pierce  may  be  ordered  and  declared  to  hold 
said  stock  in  trust  for  the  complainants  and  himself  in  the 
proportions  they  are  interested  in  said  contract,  and  subject 
to  the  order  and  control  of  the  executive  committee  and  may 
be  restrained  from  voting  on  said  stock  at  the  meeting  called 
for  Jan.  13th,  or  any  other  meeting,  excepting  under  the 
direction  and  order  of  the  executive  committee. 

All  the  respondents,  with  the  exception  of  Pierce,  are  citi- 
zens of  Maine,  and  upon  service  being  made  upon  him  in 
this  State,  he  appears  specially  by  counsel  and  objects  to  the 
jurisdiction  of  this  court  over  him  in  this  proceeding.  His 
objection  is,  that  as  the  complainants  are  not  citizens  of  this 
State,  each  and  all  of  the  respondents  who  hold  a  material 
interest  in  the  matter  must  be  joined  to  give  the  court  juris- 
diction, and  that  the  fact,  that  he  was  here  found  and  served 
with  process,  does  not  change  the  case  and  give  jurisdiction 
he  being  a  citizen  of  New  Hampshire.  ' 

The  11th  section  of  the  judiciary  act  of  1789  gives  this 
CO  urt  jurisdiction,  "when  the  suit  is  between  a  citizen  of  the 
state  where  the  suit  is  brought  and  a  citizen  of  another  state.'* 

In  Moffat  vs.  Soley^  2  Paine  C.  C,  105,  Mr.  Justice  Thomp- 
son says,  "It  was  decided  very  early,  1806,  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  Strawbridge  vs.  Cur- 
tiss^  8  Cranch,  267,  that  when  the  plaintiffs  or  defendants  are 
numerous,  or  consisting  of  more  than  one  person,  each  one 
must  be  capable  of  suing  or  being  sued  in  the  Circuit  Court, 
in  order  to  give  the  court  jurisdiction,  and  this  has  been  the 
uniform  doctrine  of  the  court  ever  since." 

The  same  doctrine  is  found  in  Craig  vs.  Cumminga^  2  Wash. 
C.  C,  505,  Taylor  vs.  Cook^  2  McL.,  517,  Vattier  vs.  Hinde^ 
7  Pet.,  252. 

With  this  construction  of  the  act  of  1789,  as  made  by  the 
Supreme  Couit  and  many  of  the  Circuit  Courts,  the  act  of 
Feb.  28,  1839  was  passed,  which  provides  that,  "when  in  any 
suit  at  law  or  equity  commenced  in  any  court  of  the  United 
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States,  there  shall  be  several  defendants,  any  one  of  whom 
shall  not  be  inhabitants  of,  or  found  within  the  district 
where  the  suit  is  brought,  or  shall  not  voluntarily  appear 
thereto,  it  shall  be  lawful  for  the  court  to  entertain  jurisdic- 
tion, but  the  judgment  or  decree  therein  shall  not  prejudice 
parties  not  served  with  process,  or  not  voluntarily  appearing 
to  answer." 

What  is  the  effect  of  this  act  upon  the  standing  of  Pierce 
before  the  court ;  has  it  changed  the  former  law,  and  repealed 
the  provision  before  cited  from  the  act  of  1789  so  as  to  give 
the  court  jurisdiction  over  a  party  when  service  is  made  upon 
him,  found  in  the  district  where  the  suit  is  pending?  or  was 
it  intended  to  sustain  the  jurisdiction  of  the  court  over  those 
who  were  properly  before  the  court,  and  over  whom  it  would 
have  had  jurisdiction,  but  for  the  non-joinder  of  other  parties 
over  whom  the  court  had  not  jurisdiction. 

In  the  case  of  Taylor  vs.  Cook  before  cited,  Judge  McLean, 
speaking  of  this  act,  says : 

"The  decisions  under  the  act  of  1789,  caused  great 
embarrassment  to  the  proceedings  in  the  Circuit  Court. 
Unless  they  could  act  on  the  interest  of  the  defendants  prop- 
erly before  the  court,  without  prejudice  to  those  who  were 
interested,  and  who  did  not  reside  within  the  district,  they 
could  exercise  no  jurisdiction  in  the  case.  To  remedy  this 
inconvenience,  the  act  of  Feb.  28,  1839  was  passed. 
•  "Unless  required  by  the  act  of  Congress,  it  would  not  be 
necessary  that  either  party  should  be  a  citizen  of  the  state 
where  the  suit  is  brought:  This  provision  of  the  act  of  1789 
is  not  repealed  by  the  other  act,  but  is  modified.  It  enables 
a  party  who  is  sued  with  others,  but  who  does  not  reside  in 
the  district,  voluntarily  to  become  a  party  to  the  suit,  and 
when  this  is  done,  the  court  can  exercise  jurisdiction  over 
him  the  same  as  if  he  were  a  citizen  of  the  district,  and  pro- 
cess had  been  served  on  him." 

In  Commercial  It.  R.  Bank  of  Vickshurg  vs.  Slocum^  14 
Pet.,  64,  this  precise  point  is  fully  examined  by  Mr.  Justice 
Barbour,  and  he  says : 
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*'In  the  case  of  Strawhridge  vs.  Ourtias^  the  Supreme  Court 
decided  that  where  there  are  two  or  more  joint  plaintiflfe  and 
two  or  more  joint  defendants,  each  of  the  plaintiffs  must  be 
capable  of  suing  each  of  the  defendants,  in  the  courts  of  the 
United  States  in  order  to  support  the  jurisdiction. 

"It  was  further  contended,  that  all  objection  to  the  state 
of  the  parties  in  this  case  was  obviated  by  the  act  of  Con- 
gress passed  Feb.  28, 1839. 

"We  consider  the  true  construction  of  this  act  to  be  this. 
The  11th  sec.  of  the  judiciary  act,  after  having  prescribed 
the  jurisdiction  of  the  Circuit  Courts  as  it  regards  the  char- 
acter of  the  parties  by  way  of  personal  exemption,  declares, 
*That  no  civil  suit  shall  be  brought  before  either  of  said 
courts,  against  an  inhabitant  of  the  United  States,  by  any 
original  process,  in  any  other  district  than  that  whereof  he 
is  an  inhabitant,  or  in  which  he  shall  be  found  at  the  time  of 
serving  the  writ.' 

"Under  the  operation  of  this  clause  many  difficulties 
occurred  in  practice,  in  cases  both  in  law  and  equity,  in  which, 
by  the  principles  governing  courts  both  of  law  and  equity,  it 
was  necessary  to  join  several  defendants,  some  of  whom  were, 
and  others  were  not,  inhabitants  of  the  district  in  which  the 
suit  is  brought. 

"The  act  of  1839  was  intended  to  remove  these  difficulties, 
by  providing  that  the  persons  not  being  inhabitants,  or  not 
found  within  the  district,  may  either  not  be  joined  at  all 
with  those  who  were,  or  if  joined,  and  they  do  not  waive 
their  personal  exemption  by  a  voluntary  appearance,  the  court 
may  go  on  to  judgment  or  decree  against  the  parties  prop- 
erly before  it,  as  if  the  others  had  not  been  joined. 

"But  it  did  not  contemplate  a  change  in  the  jurisdiction  of 
the  courts  as  it  regards  the  character  of  the  parties  as  pre- 
scribed by  the  judiciary  act,  and  as  expounded  by  this  court ; 
that  is,  that  each  of  the  plaintiffs  must  be  capable  of  suing, 
and  each  of  the  defendants  capable  of  being  sued,  which  is 
not  the  case  in  this  suit." 
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Such  was  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  1840.  In  1844  the  case  of  Louisville  R.  R,  Com- 
pany vs.  LetBon^  2  How.,  497,  was  decided  by  the  same  court, 
in  which  an  entirely  different  doctrine  was  declared.  Mr. 
Justice  Wayne,  in  the  opinion  of  the  court  on  p.  555,  says : 

"After  mature  deliberation,  we  feel  free  to  say  that  the 
cases  of  Strawhridge  and  Curtisi  and  that  of  the  Bank  and 
Deveaux  were  carried  too  far,  and  that  consequences  and 
inferences  have  been  argumentatively  drawn  from  the  rea- 
soning employed  in  the  latter,  which  ought  no£  to  be  fol- 
lowed. 

"The  case  of  the  Commercial  Bank  of  Vicksburg  and  Slo- 
comb  was  most  reluctantly  decided  upon  the  mere  authority 
of  those  cases.  We  do  not  think  either  of  them  maintaina- 
ble upon  the  true  principles  of  interpretation  of  the  consti- 
tution and  the  laws  of  the  United  States. 

"We  remark  too,  that  the  cases  of  Strawbridge  and  Curtiss 
and  the  Bank  and  Deveaux  have  never  been  satisfactory  to 
the  bar,  and  that  they  were  not,  especially  the  last,  entirely 
satisfactory  to  the  court  that  made  them.  They  have  been 
followed  always  most  reluctantly  and  with  dissatisfaction. 
By  no  one  was  the  correctness  of  them  more  questioned  than 
by  the  late  Chief  Justice  who  gave  them.  We  think  we  may 
safely  assert  that  a  majority  of  the  members  of  the  court  have 
at  all  times  partaken  of  the  same  regret,  *  *  *  *.  w^ 
do  not  hesitate  to  say,  that"  the  act  of  Feb.  28,  1839  ^'was 
passed  exclusively  with  an  intent  to  rid  the  courts  of  the 
decision  in  the  case  of  Strawbridge  vs.  Curtiss. 

"We  say  that  the  act  of  28th  of  February,  1839,  enlarges 
the  jurisdiction  of  the  courts.  We  think,  as  was  said  in  the 
case  of  the  Commercial  Bank  of  Vicksburg  vs.  Slocomb^  that 
this  act  was  intended  to  remove  the  difficulties  which  occurred 
in  practice,  in  cases  both  in  law  and  equity,  under  that  clause 
in  the  11th  section  of  the  judiciary  act,  which  declares  'that 
no  civil  suit  shall  be  brought  before  either  of  said  courts 
against  an  inhabitant  of  the  United  States,  by  any  origiual 
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process,  in  any  other  district  than  that  whereof  he  is  an  in- 
habitant, or  in  which  he  shall  be  found  at  the  time  of  serving 
the  writ ;  but  a  re-examination  of  the  entire  section  will  not 
permit  us  to  re-affirm  what  was  said  in  that  case,  that  the  act 
did  not  contemplate  a  change  in  the  jurisdiction  of  the  courts 
as  it  regards  the  character  of  the  parties.' " 

The  case  of  Strawhridge  vs.  Curtiss  being  no  longer  recog- 
nized as  correct,  all  the  other  decisions  founded  upon  it  faU 
with  it,  and  I  am  compelled  to  hold  that  the  court  has  juris- 
diction over  Pierce  in  this  process. 

What  then  are  the  rights  of  these  complainants  as 
against  Pierce  in  and  to  the  control  of  the  574  shares  of 
stock.  These  shares  were  placed  in  the  hands  of  Pierce  and 
Blaisdell  under  the  agreement  of  March  21,  1866,  between 
them  and  the  company,  that  they  would  build  the  road  to 
Winn,  furnishing  the  necessary  funds,  ''provided  the  bonds 
of  said  company  now  in  its  possession,  and  a  major  part  of 
the  stock  of  the  company,  are  put  into  the  hands  of  said  con- 
tractors and  their  associates,  as  security  for  the  payment  of 
the  money  which  they  shall  advance  for  doing  said  work." 

On  the  8th  day  of  May,  1866,  Pierce  and  Blaisdell  entered 
into  an  agreement  with  all  of  these  complainants,  except 
Dennison  and  Case,  who  afterwards  by  its  terms  were  per- 
mitted to  become  parties,  and  the  rights  of  the  complainants 
and  G.  H.  Pierce  must  depend  on  this  contract  and  agree- 
ment. There  is  no  evidence  of  any  fraud  having  been  prac- 
ticed in  relation  to  it,  but  all  parties  have  recognized  it  and 
acted  under  it,  and  Blaisdell  has  since  assigned  all  his  inter- 
est in  the  contract  for  building  the  road  to  Case.  By  this 
agreement,  and  the  subsequent  transfer  of  Blaisdell,  I  hold 
that  the  complainants  have  become  jointly  interested  with 
Pierce  in  the  contract  for  building  the  road,  and  in  their 
rights  to  this  stock,  whatever  they  may  be,  to  the  extent  of 
87  per  cent,  in  common  with  Pierce.  The  language  is  quite 
emphatic,  "The  said  Pierce  and  Blaisdell  do  by  these  presents 
*     *    sell,  assign  and  transfer,  so  much  of  said  contract  and 
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their  interest  therein  to  the  said  parties  of  the  second  part, 
as  will  give  and  secure  to  them  the  following  interest  and 
"proportions  to  wit;  to  John  H.Wiggins  one-tenth,  &c.,  •  *. 
It  is  understood  and  agreed  that  the  foregoing  assignment 
of  said  contract  shall  include  and  carry  with  it  any  arrange- 
ment or  agreement  which  said  Pierce  and  Blaisdell  may  have 
made  to  obtain  control  of  said  railway,  and  also  any  other 
railroad  connected  with  the  enterprise  of  building  and  oper- 
ating the  same  if  the  parties  hereto  desire.  *  *  *  * 
The  said  parties  shall  together  constitute  a  board  of  control, 
and  shall  manage  all  the  affairs  of  said  company,  and  may  act 
by  committee,  agents  or  proxy,  and  may  compose  or  select 
the  board  of  directors."  This  last  paragraph  is  quite  impor- 
tant, as  in  the  call  for  this  meeting  of  the  stockholders,  one 
article  is  in  relation  to  election  of  directors. 

A  board  of  control,  called  the  executive  committee,  has 
been  selected,  of  which  Pierce  is  a  member,  and  this  assign- 
ment has  been  assented  to  by  the  railroad  company,  and  they 
have  been  recognized  by  the  company  as  the  contractors  by 
a  formal  vote  of  the  directors  on  their  written  application. 
Pierce  and  the  complainants  are  therefore  joint  contractors 
for  building  this  road,  and  he  is  bound  by  the  terms  of  this 
agreement  to  hold  and  manage  this  stock  for  the  common 
profit  and  benefit,  to  be  governed  and  controlled  by  the 
executive  committee  in  relation  to  it,  and  to  obey  their  direc- 
tions as  to  the  votes  to  be  cast  at  the  election  of  directors, 
and  in  all  other  respects  to  represent  their  wishes  and 
instructions  concerning  this  property,  at  all  meetings  of  the 
stockholders.  "Courts  of  equity  will  interfere,  by  way  of 
injunction,  to  prevent  a  partner,  during  the  continuance  of 
the  partnership,  from  doing  any  acts  injurious  thereto,  or 
from  violating  the  rights  of  the  other  parties,  or  his  duty  to 
them."     1  Sto.  Eq.  Jur.,  §  669. 

An  injunction  is  asked  against  the  corporation  and  certain 
other  stockholders  to  restrain  them  from  holding  the  meet- 
ing of  the  stockholders  on  the  18th  instant,  on  the  ground 
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that  the  meeting  is  not  legally  called,  and  that  the  complain- 
ants fear  some  action  may  take  place  at  the  meeting  hostile 
to  their  interests.  In  their  relation  of  contractors  for  build- 
ing the  road,  I  do  not  think  they  have  the  least  pretence  to 
ask  for  an  injunction ;  and  I  understand,  that  at  the  hearing, 
this  ground  was  abandoned,  although  the  bill  as  drawn  cer- 
tainly presents  this  as  one  reason  for  the  request. 

The  other  stockholders  have  no  interest  in  the  nine  shares 
of  the  capital  stock  held  by  Wiggin,  and  I  do  not  think  that 
they  can  invoke  the  aid  of  the  ownership  of  that  stock,  and 
of  Wiggin's  rights  as  a  stockholder  to  obtain  the  injunction  ; 
there  should  be  a  common  joint  relation  on  which  all  can 
stand  to  obtain  a  common  benefit.  It  is  therefore  on 
account  of  their  equitable  rights  in  the  stock  standing  in  the 
name  of  Pierce  and  Blaisdell,  upon  which  alone  they  can 
ask  for  the  action  of  the  court.  They  are  not  known  on  the 
records  of  the  company  as  stockholders,  and  there  may  be 
grave  doubts  whether  a  corporation,  or  its  members  are 
bound  to  know  or  acknowledge  the  rights  of  any  other  par- 
ties as  stockholders  at  their  meetings,  than  those  who  are  so 
disclosed  by  the  books  and  records  of  the  corporation. 

I  am  not  quite  certain  that  the  meeting  of  Jan.  13th  is 
not  legally  called,  and  that  the  magistrate  was  not  author- 
ized to  issue  his  warrant.  This  depends  upon  the  construc- 
tion of  the  by-law  of  the  corporation  touching  this  matter, 
which  is  somewhat  doubtful  and  uncertain,  and  which  I  do 
not  think  I  should  be  justified  in  passing  upon  conclusively 
in  this  proceeding. 

In  speaking  of  the  power  of  a  court  of  equity  in  issuing 
injunctions,  Mr.  Justice  Story  says,  "The  exercise  of  it  is 
attended  with  no  small  danger,  both  from  its  summary 
nature  and  its  liability  to  abuse.  It  ought,  therefore,  to  be 
guarded  with  extreme  caution,  and  applied  only  in  very  clear 
cases."     2  Sto.  Eq.  Jur.,  10th  Ed.,  §  969,  b. 

Mr.  Justice  Baldwin  in  Bonaparte  vs.  Camden  and  Amboy 
Railroad  Company^  1  Bald.,  217,  says,  "There  is  no  power 
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the  exercise  of  which  is  more  delicate,  which  requires  greater 
caution,  deliberation,  and  sound  discretion,  or  more  dan- 
gerous in  a  doubtful  case,  than  the  issuing  an  injunc- 
tion; it  is  the  strong  arm  of  equity,  that  never  ought  to 
be  extended  unless  to  cases  of  great  injury,  where  courts  of 
law  cannot  afford  an  adequate,  or  commensurate  remedy  in 
damages.  The  right  must  be  clear,  the  injury  impending  or 
threatened,  so  as  to  be  averted  only  by  the  protecting  pre- 
ventive process  of  injunction ;  but  that  will  not  be  awarded  in 
doubtful  cases,  or  new  ones,  not  coming  within  well  estab- 
lished principles ;  for  if  it  issues  erroneously,  an  irreparable 
injury  is  inflicted,  for  which  there  can  be  no  redress,  it  being 
the  act  of  the  court,  not  of  the  party  who  prays  for  it.  It 
will  be  refused  till  the  courts  are  satisfied  that  the  case  before 
them  is  of  a  right  about  to  be  destroyed,  irreparably  injured, 
or  great  and  lasting  injury  about  to  be  done  by  an  illegal  act." 
The  case  as  presented  does  not  satisfy  me  that  it  would  be 
a  proper  exercise  of  my  discretion  to  grant  the  injunction  as 
prayed  for  against  the  other  respondents,  and  it  is  therefore 
denied ;  but  I  think  the  complainants  are  entitled  to  an  order 
restraining  Pierce,  his  agents  and  proxies,  from  voting  upon , 
or  representing  the  574  shares  of  stock  standing  in  the  name 
of  Pierce  and  Blaisdell,  excepting  under  the  direction  and 
order,  or  with  the  assent  of  a  majority  of  the  executive  com- 
mittee of  the  complainants.  It  is  so  ordered. 
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Febbijabt,  1868. 

1.  The  dischargee  of  a  bankrupt  is  not  prevented  by  transactions 

prior  to  the  bankrupt  act. 

2.  A  specification  in  bar  of  a  bankrupt's  discharge,  stating 

that  he  concealed  the  title  to  land,  is  not  sustained  by  proof  of  his 
omitting  an  equity  of  redemption  from  his  schedule  of  assets. 

S.  Such  specification,  charging  that  the  bankrupt  willfully  and  know- 
ingly swore  falsely  in  his  examinations,  to  be  effectual,  must  be 
proved  beyond  a  reasonable  doubt. 

4.  Evidence  of  verbal  admissions  is  both  unreliable  and  dangerous. 

In  Bankruptcy.  Petition  by  bankrupt  for  his  discharge. 
Creditors  specified  objections  thereto  : 

I.  That  he  fraudulently  conveyed  his  property  for  the 
purpose  of  concealing  it,  and  to  prevent  its  attachment. 

II.  That  he  concealed  his  title  to  land. 

III.  That  he  concealed  a  promissory  note. 

IV.  That  he  concealed  the  "Laconia  property." 

Y.  That  in  his  examination  before  the  Register,  he  will- 
fully and  knowingly  swore  falsely  in  regard  to  the  keeping 
of  books  of  account. 


Mr.  Josiah  H.  Drummond  and  Mr.  Woodbury  Davis^  solici- 
tors for  petitioner. 

Mr.  Almon  A.  Strout  and  Mr.  George  F.  Shepley^  solicitors 
for  objecting  creditors. 

Fox,  J.  A  very  protracted  examination  has  been  had  of 
the  bankrupt  by  the  assignee  before  Mr.  Register  Fessenden. 
It  appears  that  the  bankrupt  failed  on  the  Slst  day  of  August, 
A.  D.  1863,  and  filed  his  petition  in  this  court  to  be  adjudged 
a  bankrupt  on  the  day  the  bankrupt  act  took  effect.  At  the 
time  of  his  failure  he  was  pwing  about  $60,000,  more  than 
$40,000  of  which  was  due  to  banks  in  this  city  and  the  county 


MAINE,   1868.  185 


Re  Luther  S.  Moore. 


of  York,  for  loans  made  to  him  on  his  paper,  purporting  to 
be  indorsed  by  Jeremiah  M.  Mason. 

The  bankrupt  has  for  many  years  been  in  the  practice  of 
the  law  at  Limerick,  in  the  county  of  York,  and  also  exten- 
sively engaged  in  the  purchase  and  sale  of  real  estate.  His 
homestead  farm,  upon  which  he  had  made  very  costly  expendi- 
tures and  improvements,  was  mortgaged  by  him,  on  the  28th 
day  of  August,  1863,  to  his  brother-in-law,  H.  P.  Storer  of 
Portland,  to  secure  the  payment  to  him,  in  eight  years,  of 
Moore's  note  for  $10,000. 

The  first  specification  charges  that  this  mortgage  was 
fraudulently  given  for  the  purpose  of  concealing  the  prop- 
erty, and  to  prevent  its  attachment,  and  that  the  bankrupt, 
at  the  time  of  filing  his  petition,  was  the  owner  of  this  estate. 
The  evidence,  in  my  opinion,  not  only  fails  to  prove  such  to 
have  been  the  condition  of  this  estate,  but  rather  establishes 
beyond  question,  that  at  the  time  this  mortgage  was  executed, 
Moore  was  indebted  to  Storer  to  the  amount  of  $2,000,  which 
debt  was  then  cancelled,  and  $8,000  was  paid  in  cash  to 
Moore  by  Storer  at  the  time,  or  within  a  few  days  afterwards, 
and  the  note  and  mortgage  for  this  sum  were  then  given  by 
Moore  to  Storer,  the  whole  amount  of  which  still  remains 
unpaid. 

It  must  be  remembered  that  this  transaction  took  place  in 
1863,  prior  to  the  passage  of  the  bankrupt  act,  and  although 
I  am  well  satisfied  that  the  bankrupt  at  the  time  of  his  giv- 
ing this  mortgage  was  well  aware  of  his  insolvency,  and 
intended  to  secure  and  prefer  the  debt  to  Storer,  and  place 
his  estate  beyond  the  reach  of  his  creditors,  acts  which  are 
now  prohibited  by  the  bankrupt  act,  and  which  would  deprive 
him  of  his  discharge  if  committed  subsequently  to  the  passage 
of  this  act,  yet,  it  is  quite  clear,  the  bankrupt  law  cannot  be 
made  to  have  a  retroactive  efTect,  and  punish  a  part}^  by 
refusing  him  a  discharge  for  acts  committed  by  him  prior  to 
the  passage  of  the  law.  A  fraudulent  preference  or  transfer 
of  a  debtor's  property,  by  the  act,  is  made  an  offence,  for 
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which  the  punishment  prescribed  by  the  act  is,  a  failure  to 
obtain  his  discharge.  To  thus  punish  a  party,  the  offence  for 
which  the  punishment  is  inflicted  must  have  been  committed 
since  the  passage  of,  and  in  violation  of  a  law  then  in 
force.  Such  was  the  decision  in  this  District  in  Clark's  case 
in  July  last,  and  it  has  been  repeatedly  so  decided  in  other 
Districts,  and  with  much  force  by  Field,  J.,  in  Ro%enfieldCs 
case,  1  B.  R.,  161,  whete  he  held,  that  neither  a  fraudulent 
conveyance  made,  nor  a  fraudulent  preference  given  before 
the  passage  of  the  bankrupt  act,  is  good  ground  upon 
which  to  oppose  a  discharge;  and  a  specification,  alleging 
such  a  conveyance  or  preference,  should  be  stricken  out  on 
motion. 

The  second  specification  charges  the  bankrupt  with  a  con- 
cealment of  his  interest  in  the  Gilpatrick  lot  by  a  convey- 
ance, made  by  Gilpatrick  to  Lorenzo  Moore,  the  brother  of 
the  bankrupt,  for  the  use  and  benefit  of  the  bankrupt.  The 
bankrupt  conveyed  this  lot  in  the  spring  of  1863  to  Gilpat- 
rick by  an  absolute  deed,  which  was  intended  as  security  for 
the  payment  of  il,760,  due  from  Moore  to  Gilpatrick.  A 
bond  of  defeasance  was  at  the  time  executed  by  Gilpatrick 
to  Moore,  as  appears  from  the  examination  of  the  bankrupt. 
Gilpatrick  also  received  from  Moore  his  notes  for  the  amount 
due,  one  of  which  was  paid  from  the  proceeds  of  a  sale  of  a 
portion  of  the  property,  and  the  other  two  were  paid  before 
their  maturity,  in  May,  1865,  by  the  bankrupt,  with  money, 
as  he  swears,  belonging  to  his  brother  Lorenzo,  and  Gilpat- 
rick thereupon  released  the  bond  to  Lorenzo. 

The  deposition  of  Lorenzo  Moore  was  read  by  the  orators 
at  the  hearing ;  he  testifies  that  after  studying  law  with  his 
brother,  he  went  to  Independence,  Iowa,  there  practiced  his 
profession,  and  was  also  engaged  in  speculations  in  real  estato, 
occasionally  remitted  to  his  brother  money  for  investment, 
and  finally  in  1864,  returned  back,  having  accumulated  about 
$12,000;  that  in  1865  he  was  at  his  father's  house  in  New- 
field,  saw  his  brother  quite  frequently,  his  brother  was  then 
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indebted  to  him  in  the  sum  of  $1,600  or  $1,600  for  borrowed 
money  for  which  he  held  Luther's  note,  and  for  which  he 
afterwards  took  some  property  of  Gilpatrick  in  payment; 
that  Luther  held  Gilpatrick's  bond  for  the  conveyance  of 
this  property,  and  he  gave  up  to  Luther  his  note  and  received 
from  Gilpatrick  his  deed  in  payment,  authorized  Luther  to 
make  this  arrangement  a  few  days  before  it  was  made ;  that 
the  deed  is  dated  May  1, 1865,  and  has  been  in  his  own  pos- 
session ever  since  the  3d  or  4th  of  the  month ;  that  the  con- 
sideration of  this  conveyance  was  the  surrender  of  the  note 
for  f  1,500,  he  held  against  Luther ;  that  he  gave  the  note 
to  Luther,  and  Luther  paid  him  the  balance  in  cash  beyond 
the  fl,500  allowed  Gilpatrick,  and  that  he  has  received  rent 
of  the  Gilpatrick  lot  since. 

There  is  nothing  contradictory  of  this  testimony  presented 
by  the  creditors.  It  fully  corroborates  the  bankrupt's  state- 
ment, and  establishes  the  fact  that  Lorenzo  paid  for  the 
transfer  from  Gilpatrick.  This  transfer  was  however  in  its 
legal  effect,  an  assignment  of  a  mortgage ;  for  by  the  laws  of 
Maine,  the  conveyance  to  Gilpatrick  with  a  bond  of  defeas- 
ance executed  at  the  same  time  by  him  constituted  a  mort- 
gage security  for  the  amount  of  Moore's  liability  to  him,  so 
that,  at  the  time  of  the  filing  of  the  petition  by  the  bank- 
rupt, he  held  an  equity  of  redemption  of  the  estate,  and  was 
entitled  to  redeem  it  from  his  brother  on  payment  of  the  bal- 
ance due ;  this  equity  nowhere  appears  upon  the  schedules 
annexed  to  his  petition  in  bankruptcy. 

The  specification  does  not  accuse  the  bankrupt  of  conceal- 
ing an  equity  of  redemption  in  the  estate,  but  it  charges  the 
concealment  of  a  parcel  of  land,  being  the  same  premises 
conveyed  to  Jacob  Gilpatrick  of  the  value  of  $2,000,  by  caus- 
ing a  conveyance  of  the  same  land  to  be  made  to  the  brother 
of  the  bankrupt,  ^^he  the  said  bankrupt  falsely  pretending,  that 
said  Lorenzo  advanced  the  money  to  purchase  said  land,  and 
that  said  Lorenzo  was  and  is  the  true  owner  thereof,  when  in 
truth  and  in  fact  the  said  bankrupt  is  the  true  owner  of  said 
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land,  and  ever  has  been  the  true  owner  of  the  same  since 
said  conveyance  to  Lorenzo  Moore,  and  advanced  the  money 
to  pay  the  incumbrance  on  the  same,  and  to  obtain  the 
title  to  the  same,  and  the  said  Lorenzo  Moore,  holds  said  real 
estate  for  said  Luther  S.  Moore,  whereby  the  said  Luther  S. 
Moore  concealed  the  same,  and  still  conceals  the  same  and 
the  money  paid  therefor,  with  the  intent  to  defraud  his  credi- 
tors, and  to  prevent  the  attachment  and  seizure  on  execution 
of  said  real  estate,  and  to  prevent  its  coming  into  the  hands 
of  the  assignee  in  bankruptcy,  and  has  omitted  the  same 
from  his  schedules  annexed  to  his  petition  in  bankruptcy, 
although  he  was  the  owner  of  the  same,  contrary  to  the  said 
bankrupt  act." 

This  is  the  entire  specification  touching  this  estate,  and 
it  will  be  observed,  it  is  based  upon  the  ground  that  the 
bankrupt  was  the  owner  of  the  entire  estate,  had  paid  his 
own  money  to  relieve  the  incumbrances  upon  it,  and  was 
fraudulently  using  the  name  of  Lorenzo  to  conceal  the  bank- 
rupt's interest  in  this  property,  which  belonged  to  him  abso- 
lutely. This  was  the  charge  the  bankrupt  was  called  upon 
to  meet,  by  the  specification,  a  fraudulent  concealment  of  an 
entire,  an  absolute  title  to  the  Gilpatrick  lot,  and  not  an 
equity  of  redemption  ;  and  this  charge  is  disproved  entirely 
by  the  evidence  produced  by  the  opposing  creditors. 

It  was  claimed  at  the  argument  that  the  bankrupt  had 
concealed  his  interest  in  this  equity,  and  for  this  cause  should 
be  refused  a  discharge.  It  is  a  sufficient  reply  to  this,  that 
a  concealment  of  the  equity,  as  I  have  shown,  is  not  set  forth 
in  any  of  the  specifications  as  a  reason  for  opposing  his  dis- 
charge, and  of  course  should  not  be  thus  first  presented  at 
the  hearing,  without  an  opportunity  for  the  bankrupt  to 
defend  against  it.  The  equity  is  not  mentioned  on  the 
schedules  of  assets,  but  it  was  clearly  and  fully  disclosed  by 
the  bankrupt  in  his  examination,  as  he  states,  he  received 
the  bond  from  Gilpatrick.  Whether  this  right  to  redeem  is 
of  any  real  value  is  quite  uncertain ;  the  amount  secured  to 
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Gilpatrick  at  the  time  of  the  conveyance  in  1863  was 
81,760 ;  4600  of  the  principal  with  interest  was  paid  by  a  sale 
of  a  portion  of  the  estate,  and  the  balance  remains  unpaid. 
The  only  testimony,  as  to  the  value  of  the  property,  is  from 
the  bankrupt,  who  estimated  it  to  be  worth  at  the  time  of  the 
conveyance  about  $1,800,  and  from  Gilpatrick  who  thought 
its  then  fair  cash  value  was  $2,200 ;  it  is  doubtful  whether 
the  property  is  now  worth  the  amount  of  the  incumbrance. 

To  preclude  a  bankrupt's  discharge  by  a  concealment  of 
his  property,  it  must  have  been  a  willful  concealment,  design- 
edly done  by  him,  and  not  merely  an  accidental  omission  to 
set  forth  his  interest  in  the  property.  In  the  present  case, 
all  the  facts  were  disclosed  by  the  bankrupt  himself,  and 
upon  all  the  evidence  in  the  case,  it  is  not  at  all  clear  to  me, 
that  there  was  any  real  value  or  interest  in  the  estate  to  be 
concealed  by  him;  but  I  think  the  schedule  is  defective, 
and  should  be  amended,  setting  forth  the  equity  in  the  Gil- 
patrick lot,  that  the  same  may  be  disposed  of  by  the  assignee, 
if  anything  can  be  realized  therefrom. 

The  third  specification  charges  the  concealment  of  a  note, 
signed  by  one  I.  G.  Harmon,  payable  to  Calvin  Moore,  the 
note  being  the  property  of  the  bankrupt.  I  do  not  think 
this  charge  is  sustained  by  the  evidence.  The  bankrupt 
does  not  appear  to  have  had  any  right  or  interest  in  the 
Harmon  note.  The  fourth  specification  relates  to  the  Laco- 
nia  Stand,  and  charges  the  bankrupt  with  concealing  this 
estate,  by  causing  a  conveyance  of  the  same  to  be  made  to, 
and  remain  in,  Lorenzo  Moore,  the  bankrupt  falsely  pretend- 
ing that  Lorenzo  paid  for  the  property,  when  in  fact,  the 
bankrupt  was  the  owner  of  it,  and  purchased  and  paid  for 
the  same  with  his  own  money,  and  caused  a  conveyance  to 
be  made  to  Lorenzo  for  the  sole  purpose  of  concealing  the 
same. 

The  facts  respecting  this  estate  are  somewhat  complicated ; 
but  I  understand  that  Leander  Boothby  was  once  the  owner 
of  the  estate,  encumbered  by  mortgages  which  were  about 
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becoming  foreclosed ;  that  in  1860  he  applied  to  Wm.  Bean 
to  lend  him  money  to  redeem  the  estate,  and  an  arrangement 
was  made  by  which  the  title  was  conveyed  by  Leander 
Boothby  to  his  wife,  who  received  f700  from  Bean,  she 
giving  him  a  warranty  deed  of  the  estate,  and  he  at  the 
same  time  giving  to  her  a  bond  to  reconvey  the  estate  to 
her  within  three  years,  on  payment  of  the  loan  with  heavy 
interest.  This  loan  was  applied  to  the  discharge  of  the 
incumbrance.  The  business  was  done  at  the  bankrupt's 
office.  In  June,  1863,  a  claim  was  made  by  the  bankrupt,  in 
behalf  of  Flanders  &  Co.,  on  this  estate  by  virtue  of  an  alleged 
prior  attachment.  Bean  was  notified  of  this  claim,  and 
becoming  somewhat  alarmed,  proposed  to  Moore  to  convey  to 
him  the  interest  he  had  in  the  property,  on  payment  of  the 
amount  he  had  loaned,  ♦TOO,  losing  his  interest  for  three 
years,  which  he  says  was  to  be  nearly  $200.  Moore  accepted 
the  proposal,  and  received  from  Bean,  in  the  fall  1863,  a  bond 
running  to  Lorenzo  Moore,  binding  Bean  to  convey  the 
estate  if  it  was  not  redeemed,  and  if  redeemed  to  pay  over 
the  amount  received.  Moore  paid  Bean  $400  in  cash,  and 
offered  him  a  draft  or  something  or  other  for  $300,  as  Bean 
says,  "which  he  considered  as  good  as  cash  when  he  could 
get  to  a  bank  with  it,"  but  upon  which  he  claimed  of  Moore 
a  discount  of  nine  per  cent,  to  make  it  cash.  Moore  declined 
to  pay  the  nine  per  cent,  and  went  out  of  his  office  with  it,  and 
soon  returned  with  $300,  which  he  paid  to  Bean.  At  the 
time  the  bond  was  made.  Bean  testifies  that  Moore  said,  "You 
know  why  I  take  this  in  Lorenzo's  name."  The  title  had 
never  passed  from  Bean  to  Lorenzo  Moore,  and  the  estate 
was  not  redeemed  by  the  Boothbys,  they  denying  the  validity 
of  Bean's  claim  on  the  ground,  as  I  understand,  that  the  con- 
veyance made  by  Mrs.  Boothby  to  Bean  was  not  valid  under 
the  laws  of  Maine  at  that  time,  the  property  having  originally 
been  the  estate  of  the  husband,  and  he  not  having  joined  in 
the  conveyance  to  Bean.  The  title  to  the  estate  is  now  in 
litigation  before  the  Supreme  Court  of  this  State,  in  an 


MAINE,  1868.  141 


Re  Luther  S.  Moore. 


action  brought  in  Bean's  name  for  benefit  of  Lorenzo  Moore 
against  Mrs.  Boothby  for  possession  of  the  premises. 

Boothby  and  his  wife  were  produced  as  witnesses  by  the 
creditors ;  he  testified  that  "In  the  spring  of  1867,  the  bank- 
rupt was  at  our  house  and  then  stated,  that  he  had  paid 
out  S700,  and  he  wanted  that  amount  out  of  the  property, 
but  would  give  in  the  interest,  that  he  was  making  a  loss  at 
that  rate ;  my  wife  said,  she  did  not  see  how  he  was  the 
loser,  if  Lorenzo  Moore  owned  the  property;  he  replied, 
the  money  was  his,  the  money  he  paid  for  that  stand  was 
his  own  property,  and  he  could  not  afford  to  lose  it  and  that 
he  never  thought  we  would  cheat  him  out  of  that  amount  of 
money,  he  said  we  should  be  much  better  off  than  he  would, 
as  he  had  lost  the  interest  of  his  money,  whilst  we  had  received 
the  rents ;  he  said,  he  had  paid  Bean  $700  for  his  title  to 
the  property." 

Mrs.  Boothby's  version  of  this  conversation  is,  that  "Moore 
said  he  wanted  us  to  pay  f  700  he  had  paid  to  Bean,  he  said 
the  money  was  his  and  he  was  poor  and  was  not  able  to  lose 
it,  said  we  should  be  doing  better  than  he  did,  as  we  were 
receiving  the  rents,  and  he  was  getting  nothing,  besides 
losing  the  interest  of  his  money,  do  not  remember  about 
Lorenzo's  title  being  mentioned." 

The  bankrupt  in  his  examination  states  that  he  paid  Bean 
$700  for  his  interest  in  the  estate,  and  took  a  bond  for  the 
conveyance  of  the  same  to  Lorenzo  Moore,  the  money  which 
he  used  being  Lorenzo's,  and  the  draft  of  $300,  testified  to 
by  Bean,  being  a  draft  for  that  sum  which  he  had  received 
from  Lorenzo,  drawn  by  a  banker  at  Independence,  Iowa* 
in  favor  of  Lorenzo  Moore,  on  a  bank  in  Boston  or  New 
York,  the  money  from  which  draft  he  paid  over  to  Bean. 
He  admits  having  a  conversation  with  Boothby  and  wife, 
and  in  that  conversation  may  have  said,  "I  had  paid  Bean 
the  $700  and  could  not  afford  to  lose  it,"  or  words  to  that 
effect,  but  that  in  the  entire  conversation  he  was  speaking 
and  acting  in  behalf  of  his  brother ;  that  Bean's  testimony 
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was  correct,  excepting  that  he  had  no  recollection  of  using 
the  words  "you  know  why  I  take  this  bond  in  Lorenzo's 
name." 

Lorenzo  Moore  testified  that  "In  1868  I  sent  home  to 
Luther  J700,  or  $800,  in  three  drafts  from  Independence^ 
Iowa,  the  money  being  sent  to  him  to  invest  for  me; 
that  in  1863  Luther  did  invest  for  me  $700  in  the  Laconia 
property,  whilst  I  was  in  Iowa ;  I  instructed  him  to  invest  it 
for  me  if  he  saw  a  chance  to  make  money,  and  I  would  share 
the  profits  with  him.  When  I  came  back  he  told  me,  he  had 
invested  it  in  the  Laconia  property;  has  invested  other 
monies  for  me,  and  we  had  divided  the  profits,  about  $300  on 
Chas.  Boothby's  place,  and  something  over  $100  on  the 
Mill's  lot. 

The  bankrupt's  statement  as  to  the  Laconia  stand  is  in  all 
respects  sustained  by  that  of  his  brother,  and  I  think  also 
derives  some  support  from  Bean's  testimony,  as  to  the  $300 
draft  offered  to  him  by  Luther,  at  the  time  of  giving  the 
bond.  On  the  other  hand,  there  is  the  testimony  of  Boothby 
and  wife  as  to  the  alleged  admissions  of  the  bankrupt  claim- 
ing an  interest  in  the  property,  and  that  the  $700  paid  to 
Bean  was  his  own  money. 

In  my  opinion,  verbal  admissions  are  the  most  dangerous 
and  unreliable  testimony  which  can  be  produced  to  a  court 
of  justice,  and  but  very  little  reliance  should  be  put  upon 
them,  when  presented  from  interested  witnesses,  under  cir- 
cumstances similar  to  these  in  the  present  case.  They  con- 
sist of  a  mere  repetition  of  statements  made  long  since,  and 
depend  entirely  upon  the  honesty,  intelligence,  and  recollec- 
tion 6f  the  witnesses,  and  in  all  cases,  after  a  considerable 
lapse  of  time,  when  a  witness  undertakes  to  rehearse,  from 
his  recollection  alone,  the  exact  language  and  expressions  of 
a  party,  I  am  but  little  inclined  to  yield  a  ready  credence  to 
its  entire  correctness;  an  unintentional  change  of  a  few 
words  may  give  a  meaning  to  the  statement  entirely  different 
from  what  the  party  actually  did  say. 
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In  the  present  case,  these  two  witnesses  do  not  entirely 
agree  in  their  recollection  of  the  conversation.  Boothby 
states  that  his  wife  said  she  did  not  see  how  he,  Luther, 
was  a  loser,  if  Lorenzo  Moore  owned  the  property ;  whilst 
the  wife  says  she  does  not  recollect  about  Lorenzo's  title 
being  mentioned.  If  the  wife  had  made  such  a  remark,  it 
seems  to  me  she  would  have  been  more  likely  to  remember 
it  than  any  other  part  of  the  conversation,  as  it  was  her  idea, 
and  the  most  important,  in  my  view,  of  anything  testified  to 
by  either  witness. 

The  position,  assumed  by  these  witnesses  in  their  defence 
of  the  suit,  brought  against  them  in  Bean's  name  for  the 
recovery  of  the  estate,  I  admit,  is  not  without  its  effect  on 
my  mind,  and  has  greatly  diminished  the  respect  and  confi- 
dence which  I  might  otherwise  entertain  for  them,  and  the 
credence  which  I  might  have  given  their  testimony.  They 
stand  before  me  in  hostility  to  the  Moores,  are  defendants 
in  a  suit  for  the  recovery  of  this  estate,  putting  a  defence 
upon  the  strict  law,  that  the  husband  did  not  join  in  the 
conveyance  with  his  wife,  notwithstanding  he  was  a  party  to 
the  agreement,  present  when  it  was  made,  acted  throughout 
as  agent  for  his  wife,  and  received  from  Bean  his  money,  all 
parties  implicitly  believing  that  Bean  by  the  deed  acquir- 
ing a  valid  security  on  the  estate  for  his  loan.  Instead  of 
paying  back  the  money  without  interest,  the  use  of  which 
they  had  enjoyed  for  more  than  three  years,  and  which 
amount  they  admit  Moore  was  willing  to  accept,  they  see 
fit  to  defend  on  this  strict  technicality,  the  non-joinder  of 
the  husband  in  the  deed. 

It  may  be,  that  under  the  laws  of  Maine,  this  defence  will 
prevail ;  but  it  does  not  commend  to  my  consideration  very 
favorably  those  who  are  endeavoring  to  profit  by  it;  and 
they  should  not  expect  any  tribunal  to  place  any  great  reli- 
ance on  their  statements  as  to  the  admissions  of  their  oppo- 
nents touching  the  title  to  the  estate  in  question. 

I  should  fear  that  parties  entertaining  such  loose  notions 
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of  what  is  right,  honest  and  honorable,  could  not  always 
be  depended  upon  when  called  to  testify  as  witnesses, 
and  I  should  feel  great  reluctance  in  deciding  this  matter 
against  the  bankrupt  upon  their  evidence,  even  if  entirely 
uncontradicted ;  but  as  the  case  now  stands,  upon  all  the 
testimony  in  relation  to  the  Laconia  land,  I  have  no  question 
that  the  money  advanced  to  Bean  was  Lorenzo  Moore's 
property,  and  the  bond  for  the  conveyance  from  him  was 
properly  taken  in  the  name  of  Lorenzo  Moore,  and  that 
the  bankrupt  acquired  thereby  no  interest  in  this  estate. 
The  money  advanced  to  Bean  having  been  the  property  of 
Lorenzo  Moore,  the  most  satisfactory  reason  is  shown  for 
taking  the  bond  in  his  name,  and  we  have  no  occasion  for 
indulging  in  loose  conjectures  for  other  reasons,  if  the  bank- 
rupt did  make  the  remarks  testified  to  by  Bean. 

I  have  never  entertained  any  question  as  to  the  judgment 
which  should  be  rendered  upon  the  specifications  already 
adverted  to,  but  there  is  one  still  remaining  for  my  decision, 
upon  which  there  is  a  very  considerable  conflict  of  evidence. 
I  have  repeatedly  read  all  the  testimony  applicable  to  this 
objection,  but  have  been  unable  to  reconcile  the  statements 
of  all  the  witnesses,  or  to  feel  such  absolute  confidence  and 
trust  in  the  conclusion  arrived  at  by  me,  as  I  could  have 
desired. 

The  fifth  specification  charges  the  bankrupt  with  having 
on  his  examination  before  the  Register  willfully  and  know- 
ingly sworn  falsely,  viz:  "that  since  Feb.  22,  1858,  he  kept 
no  cash  book,  and  no  written  account  in  any  shape  of  any 
receipts  or  expenditures  from  that  date,  except  receipts  on 
the  files  of  said  bankrupt,  and  loose  memoranda  of  money 
borrowed  or  had  for  the  time  being,  when  in  truth  and  in 
fact,  he  had  kept  a  cash  book  and  cash  account  since  that 
date."  Such  is  the  statement,  repeatedly  given  by  the  bank- 
rupt in  his  written  examination,  and  its  materiality  is  not 
denied  by  his  counsel. 

The  charge  therefore  is  that  of  willful  falsehood,  and  is 
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a  question  of  fact  submitted  to  me,  for  my  decision,  involv- 
ing a  trial  of  the  bankrupt  for  the  crime  of  perjury.  The 
consequences  being  of  such  extreme  importance,  in  deter- 
mining the  question,  I  must  be  governed  by  the  rules  of  law 
regulating  the  trial  of  an  indictment  for  perjury.  The  cred- 
itors should  satisfy  my  mind  beyond  a  reasonable  doubt, 
that  this  bankrupt  has  intentionally  and  willfully  given  false 
testimony  in  relation  to  this  matter. 

It  is  undisputed,  that  prior  to  Feb.  22, 1858,  the  bankrupt 
did  keep  what  he  terms  cash  books,  showing,  in  part,  his 
receipts  and  payments  of  money  from  January  1, 1848.  Four 
of  these  books  have  been  produced  and  carefully  examined 
by  me.  The  bankrupt  states  that  he  abandoned  his  practice 
of  keeping  such  books  in  February,  1858,  on  account  of 
manifold  errors  and  omissions.  Some  of  the  testimony  on 
the  part  of  the  creditors  is  in  my  opinion  easily  explained, 
whilst  other  portions  must  depend  on  the  intelligence,  char- 
acter  and  memory  of  the  witnesses,  and  their  relations  to  the 
bankrupt,  as  it  is  direct,  positive  and  unqualified,  as  to 'the 
fact  that  the  bankrupt  did,  subsequently  to  Feb.,  1858,  keep 
such  books. 

The  evidence  on  the  part  of  the  bankrupt,  and  especially 
that  gathered  from  his  books,  does  certainly  throw  great 
doubt  and  uncertainty  over  the  proof  offered  by  the  oppos- 
ing creditors,  and  leads  me  to  the  conclusion  that  there  may 
have  been  some  mistakes,  or  failure  of  memory,  on  the  part 
of  their  witnesses.  I  am  not  convinced  that  the  bankrupt 
did  keep  a  cash  book,  or  cash  accounts,  during  the  time- 
charged  in  the  specifications.  I  am  left  in  doubt  from  all 
the  testimony,  but  am  the  rather  inclined  to  believe  that 
the  statements  of  the  bankrupt  in  relation  to  this  matter  are 
correct.  Discharge  granted. 
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UNITED  STATES  vs.  JAMES  H.  HUTCHINSON. 

Mabch,  1808. 

1.  The  master  of  a  vessely  for  importing  goods  without  a  manifest, 

is  liable  to  the  penalty  imposed  by  the  §  24  of  the  act  of  1700,  even 
though  he  may  not  have  known  that  the  goods  were  on  board. 

2.  He  is  liable  for  the  penalty  when  the  goods  have  been  brought  on 

board  by  one  of  the  crew  secretly,  and  are  concealed  by  him. 

3.  He  is  not  entitled  to  the  proviso  in  the  act,  if  the  goods  are 

unshipped. 

4.  Throwing  groods  into  the  dock,  protected  so  that  they  may  be 

reclaimed,  is  unshipment. 

6.  The  Secretary  of  the  Treasury  may  remit  penalties  in  such 
cases. 

6.  A  declaration*  aUe^ringr  ^^  goods  imported  to  belong  to  the 

master,  and  to  have  been  consigned  to  him,  is  not  supported  by  evi- 
dence that  they  belonged  to  and  were  smuggled  on  board  the  vessel 
by  one  of  the  crew. 

7.  Such  variance  is  fatal  to  a  verdict  against  the  master. 

Debt  by  the  United  States  against  the  master  of  an  Amer- 
ican vessel,  to  recover  under  §  24  of  the  act  of  1799  a  penalty 
for  importing  goods  without  a  proper  manifest,  the  penalty 
being  equal  to  the  value  of  the  goods  so  imported. 

The  action  was  tried  upon  the  plea  of  nil  debits  and  a  ver- 
dict was  rendered  for  the  United  States. 

The  defendant  moved  for  a  new  trial  for  misdirection  in 
matter  of  law. 

Mr.  George  F,  Talbot^  Dist.  Attorney  for  the  United  States. 

Mr.  Almon  A.  Strout  and  Mr.  George  F.  Sheplejfy  counsel  for 
defendant. 

Fox  J.  This  is  an  action  of  debt,  brought  to  recover  the 
value  of  certain  goods,  wares  and  merchandise,  viz:  2,300 
cigars,  three  demijohns  of  rum,  and  two  bottles  of  gin,  brought 
into  this  port  in  the  barque  Sarah  B.  Hale  from  Cardenas, 
of  which  barque  the  defendant  was  master,  the  same  not 
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being  on  the  manifest.  The  24th  section  of  the  act  of  1799, 
on  which  this  action  is  founded,  enacts  that  "If  any  goods, 
wares  and  merchandise,  shall  be  imported  or  brought  into  the 
United  States,  in  any  ship  or  vessel  whatever,  belonging  in 
the  whole  or  in  part  to  a  citizen  or  citizens,  inhabitant  or 
inhabitants  of  the  United  States,  from  any  foreign  port  or 
place  without  having  a  manifest  or  manifests  on  board  agree- 
ably to  the  directions  in  the  foregoing  section,  or  which  shall 
not  be  included  or  described  therein,  or  shall  not  agree  there- 
with, in  every  such  ca^e,  the  master  or  other  person,  having 
the  charge  or  command  of  such  ship  or  vessel,  shall  forfeit 
and  pay  a  sum  of  money  equal  to  the  value  of  such  goods 
not  included  in  the  manifest  or  manifests ;  and  all  such  mer- 
chandise not  included  in  the  manifest,  belonging  or  consigned 
to  the  master,  mate,  officers  or  crew  of  such  ship  or  vessel, 
shall  be  forfeited. 

^^Provided  always^  that  if  it  shall  be  made  to  appear  to 
the  satisfaction  of  the  collector,  naval  officer,  and  surveyor, 
or  to  the  major  part  of  them,  where  those  officers  are  estab- 
lished at  any  port,  or  to  the  satisfaction  of  the  collector  alone, 
where  either  of  the  other  of  the  said  officers  are  not  estab- 
lished, or  to  the  satisfaction  of  the  court  in  which  a  trial  shall 
be  had  concerning  such  forfeiture,  that  no  part  of  the  cargo 
of  such  ship  or  vessel  had  been  unshipped  after  it  was  taken 
on  board,  except  such  as  shall  have  been  particularly  specified 
and  accounted  for  in  the  report  of  the  master,  or  other  per- 
son having  the  charge  or  command  of  such  ship  or  vessel, 
and  that  the  manifests  had  been  lost  or  mislaid  without  fraud 
or  collusion,  or  that  the  same  was  or  were  defaced  by  acci- 
dent, or  incorrect  by  mistake,  in  every  such  case  the  forfeit- 
ure shall  not  be  incurred." 

The  articles  in  question  were  brought  in  the  Sarah  B. 
Hale,  a  vessel  belonging  to  citizens  of  Portland,  from  Carde- 
nas. The  goods  were  the  property  of  the  second  mate,  and 
were  put  on  board  the  vessel  by  him  secretly,  not  only  with- 
out the  knowledge  of  defendant,  but  against  express  orders 
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and  directions  given  by  him  to  the  oflBcers  and  crew  as  to 
their  bringing  on  board  any  articles  to  be  smuggled  into  this 
country.  The  captain  did  not  know  that  the  goods  were  on 
board,  and  they  were  not  entered  on  the  manifest.  One 
evening,  after  the  stevedores  had  left  off  discharging  and 
whilst  the  inspector  was  on  board,  the  second  mate,  having 
stowed  a  portion  of  the  cigars  in  a  canvas  bag,  threw  them 
into  the  dock,  from  which  they  were  soon  after  fished  up  by 
the  inspector,  a  small  portion  only  of  the  cigars  being  injured 
by  the  water.  A  verdict  was  rendered  for  the  government, 
and  the  defendant  now  moves  for  a  second  trial,  for  alleged 
misdirection  by  the  judge,  who  instructed  the  jury  **that 
the  master  would  be  liable  in  this  action,  if  the  other  facts, 
which  were  required  to  make  out  the  case,  were  established, 
even  if  he  had  no  knowledge  of  the  goods  being  placed  on 
board  the  vessel  of  which  he  was  master,  or  if  they  were 
placed  there  clandestinely  by  the  mates  or  crew  without 
his  assent,  or  any  intent,  on  his  part  to  so  import  them ;  that 
in  order  for  the  defendant  to  avail  himself  of  the  benefit  of 
the  proviso  in  the  24th  section,  he  must  show  that  none  of 
the  goods  not  contained  on  the  manifest  had  been  unshipped ; 
that  it  would  not  be  sufficient  for  the  master  to  show  that 
his  manifest  was  incorrect  by  mistake,  if  the  jury  should 
find  that  any  part  of  the  cargo,  other  than  that  specifically 
accounted  for  in  the  report  of  the  master  or  other  person 
having  charge  or  command  of  such  ship  or  vessel,  had  been 
unshipped." 

The  defendant  contends  that  a  master  is  not  liable  to  this 
penalty,  when  the  goods  were  concealed  on  board  by  third 
persons  without  the  knowledge  of  the  master,  and  without 
negligence  on  his  part ;  that  he  is  excused,  if  the  goods  were 
brought  on  board  without  his  knowledge,  and  he  has  been 
diligent  to  prevent  their  being  so  on  board. 

The  answer  to  this  construction  of  the  statute  is,  that  no 
such  excuse  is  found  in  the  act ;  the  language  is  absolute, 
prohibitory,  and  there  is  not  a    syllable  that  hints  at  any 
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such  limitation  of  the  master's  liability,  and  which  is  to 
relieve  him  from  accountability  if  he  can  establish  the  fact 
that  the  goods  were  on  board  without  his  privity  or  consent, 
and  without  negligence.  The  language  of  the  act  is  most 
positive  and  unlimited.  If  goods  not  on  the  manifest  are 
brought  into  the  United  States,  the  master  shall  forfeit  the 
value  of  such  goods  unless  he  is  protected  by  the  proviso. 
I  adopt  the  doctrine  as  laid  down  in  the  case  of  The  Industry ^ 
1  Gall.,  117.  "We  are  undoubtedly  bound  to  construe  penal 
statutes  strictly,  and  not  to  extend  them  beyond  their  obvious 
meaning  by  strained  inferences ;  on  the  other  hand,  we  are 
bound  to  interpret  them  according  to  the  manifest  import  of 
the  words,  and  to  hold  all  cases,  which  are  within  the  words 
and  the  mischiefs,  to  be  within  the  remedial  influence  of  the 
statute."     See  also  United  States  vs.  TFmn,  8  Sum.,  212. 

The  master  is  made  absolutely  liable  by  the  very  words  of 
the  section,  and  how  can  a  court  be  justified  in  restricting 
this  liability  to  certain  cases,  qualifying  it  so  as  to  reach  the 
master  only,  when  he  has  not  been  personally  concerned  in 
the  violation  of  the  law,  or  has  endeavored  to  prevent  it. 

If  we  consider  for  a  moment,  the  relation  which  the  master 
of  the  ship  bears  to  the  vessel  and  her  crew,  no  one  will  hesi- 
tate as  to  the  correctness  of  the  construction  which  was  given 
at  the  trial  to  this  section  of  the  statute.  The  vessel  is  under 
the  entire  control  of  the  master ;  he  employs  the  crew,  and 
they  are  answerable  to  him  for  all  damages  he  may  sustain 
by  their  doing  an  act  prohibited  by  law ;  all  of  the  other  offi- 
cers and  the  crew  are  the  direct  servants  of  the  master  in 
different  grades  of  authority;  the  relation  of  master  and 
servant  therefore  exists  between  the  captain  and  his  crew, 
and  he  becomes  accountable  for  their  actions.  As  laid  down 
in  ScMeffelin  vs.  Harvey y  6  Johns.,  177,  the  master  is  respon- 
sible for  any  injury  that  might  have  been  prevented  by 
human  foresight  or  care;  he  is  liable  for  goods  stolen  or 
embezzled  on  board  the  ship  by  the  crew  or  any  other  per- 
sons, although  no  personal  fault  or  negligence  may  be  im- 
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pated  to  him,  because  he  is  bound  for  the  personal  fidelity 
of  all  his  servants,  and  this  rigor  of  the  law  arises  from 
public  policy,  in  order  to  prevent  the  combinations  that 
might  be  made  with  thieves  and  robbers.  In  that  case  it 
was  said  the  goods  were  stolen  by  some  of  the  customs  offi- 
cers in  England*  and  the  court  says,  "It  was  the  duty  of  the 
master  to  guard  against  such  accidents  as  theft"  by  custom- 
hou8eK>fficers,  **and  if  he  has  neglected  to  do  it  or  been  so 
unfortunate  as  not  to  detect  the  theft,  he  and  not  the  ship- 
per must  bear  the  loss ;  this  was  one  of  the  risks  which  he 
agreed  to  assume.  The  master  was  left  in  full  possession  of  the 
ship,  and  his  control  over  her  and  her  cargo  *  *  was  complete." 

This  was  the  liability  of  the  master  as  a  common  carrier 
by  general  principles  of  law,  and  not  so  declared  by  any 
statute.  It  exhibits  the  responsibility  the  master  is  under 
to  the  owners  of  goods  in  his  charge,  makes  him  a  guarantor 
for  the  honesty  and  fidelity  of  all  under  him,  and  if  this  is 
not  considered  unjust  and  unreasonable  in  relation  to  his 
duties  and  liabilities  to  individuals,  it  certainly  cannot  be 
deemed  unjust  to  hold  him  alike  responsible  to  the  govern- 
ment, and  to  a  like  extent  for  the  honesty  and  fidelity  of  his 
crew,  and  for  their  not  violating  the  laws  of  his  own  country. 

In  my  opinion  the  object  and  intent  of  Congress  was, 
to  make  the  master  a  surety  for  the  fair  and  upright  conduct 
of  all  on  board  under  his  orders  and  control.  Without  con- 
nivance on  bis  part,  goods  to  any  considerable  amount  could 
hardly  be  smuggled  from  the  ship,  and  the  strong  inducement 
to  watchfulness,  to  integrity  and  prompt  interdiction  of  ille- 
gal traffic,  would  be  wholly  lost  upon  the  construction  of 
this  act  claimed  by  the  defendant.  The  law  did  not  intend 
to  allow  the  master  in  his  defence  to  be  heard  to  aver  his 
ignorance  of  the  goods  and  merchandise  brought  in  his  ship ; 
it  makes  it  his  duty  to  know;  and  he  is  not  to  be  excused 
by  saying  he  did  not  know  such  articles  were  on  board,  as 
Sir  William  Scott  remarks  in  The  Hoop,  1  C.  Rob.,  220,  "The 
intention  of  the  parties  might  be  perfectly  innocent,  but 
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there  is  still  the  fact  against  them,  of  the  actual  contraven- 
tion of  the  law,  which  no  innocence  of  intention  can  do 
away.'*  The  law  has  prohibited  the  act,  and  it  is  immaterial 
whether  the  party  supposes  it  to  be  an  offence  or  not.  The 
penalty  attaches  for  its  violation. 

A  careful  examination  of  other  sections  of  the  act  now 
under  consideration  will  leave  no  doubt  in  the  mind  of  any 
one  as  to  the  intention  of  Congress,  and  the  correct  interpre- 
tation of  the  24th  section.  In  various  sections,  it  will  be 
found  that  Congress  has  imposed  upon  the  master  or  other 
person  in  charge  of  the  ship  or  vessel  duties  and  responsibil- 
ities of  a  personal  nature  in  connection  with  the  employ- 
ment of  the  ship  or  vessel,  and  from  the  penalties  of  which, 
in  case  of  their  infraction,  he  is  not  relieved  by  reason  of  his 
own  faithfulness  and  diligence.  The  act  makes  him  a  surety 
and  guarantor  to  the  government  in  these  cases  of  the  fidel- 
ity of  his  crew  and  all  others  employed  about  the  vessel,  and 
if  there  is  any  infringement,  holds  him  personally  accounta- 
ble therefor. 

By  the  50th  section,  it  is  enacted  that  no  goods,  wares 
or  merchandise,  brought  in  any  vessel  from  any  foreign  port, 
shall  be  unladen  therefrom  but  in  open  day,  except  by  special 
license,  nor  at  any  time  without  a  permit,  and  if  any  such 
goods  shall  be  unladen  contrary  to  the  direction  of  the  act, 
the  master  or  other  person  having  the  charge,  and  every 
other  person,  who  shall  knowingly  be  concerned  therein, 
shall  forfeit  and  pay  the  sum  of  $400. 

By  the  54th  section,  officers  of  the  customs  may  board 
ships  in  port,  or  at  sea  within  four  leagues  of  the  coast,  and 
may  seal  boxes,  chests,  &c.,  found  on  board  separate  from  the 
residue  of  the  cargo,  and  if,  upon  arrival  of  the  vessel  at  the 
port  of  entry,  such  boxes,  chests,  &c.,  are  missing,  or  if  the 
seals  shall  be  broken,  the  master  shall  pay  $200  for  each  box 
so  missing,  or  the  seals  of  which  are  broken.  Will  it  be 
contended  that  the  master  would  be  exonerated  from  liabil- 
ity in  an  action  for  the  penalty,  by  proof  that  one  of  the 
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crew  without  his  knowledge  had  sent  on  shore  the  box  or 
chest, T)r  had  broken  the  seal  upon  it  ?  No  such  excuse  is  found 
in  the  act,  and  it  would  savor  of  legislation  to  so  construe  it. 
It  is  not,  in  my  view,  in  accordance  with  the  intention  of 
Congress  to  thus  exonerate  the  master  from  the  liability  so 
imposed  upon  him  without  limitation  of  any  kind ;  on  the 
contrary,  the  ship  and  all  on  board  are  under  his  command 
and  control,  and  bound  to  obey  him.  It  is  a  presumption  of 
the  act,  that  whatever  is  transacted  on  board  his  ship  is  with 
his  knowledge  and  consent,  and  could  have  been  prevented 
by  him,  if  he  chose  so  to  do.  He  is  therefore  held  person- 
ally accountable,  and  bound  to  see  that  all  the  requirements 
of  the  statute  are  fully  complied  with,  and  that  there  are  no 
violations  of  any  of  its  requirements.  Any  other  construc- 
tion would  afford  opportunities  for  the  grossest  fraud  on  the 
government,  with  but  little  chance  for  their  discovery  or 
prevention. 

The  same  section,  54,  subjects  the  master  or  other  person 
in  command  to  a  penalty  of  $500,  if  the  customs  locks  are 
broken  or  removed  after  the  vessel  is  in  charge  of  an  inspec- 
tor, excepting  in  his  presence,  or  if  any  of  the  goods  on  board 
are  clandestinely  landed.  If  these  provisions  and  require- 
ments are  violated,  the  master  is  made  absolutely  liable  for 
the  penalty,  and  he  would  not  be  permitted  to  defend  him- 
self on  the  ground  that  the  locks  were  broken,  or  the  goods 
so  landed  in  his  absence  by  one  of  his  crew,  or  a  stranger 
even,  and  without  his  privity  and  knowledge.  The  liability 
being  imposed  upon  him  by  the  statute,  he  is  bound  to  take 
measures  sufficient  to  prevent  a  violation  of  the  law,  not 
merely  ordinary  means,  but  such  as  will  be  sure  to  accom- 
plish the  purpose,  otherwise  he  must  abide  the  consequences. 

By  the  45th,  57th,  ^nd  60th  sees,  of  the  act,  penalties  are 
imposed  on  the  master  for  an  infraction  of  these  provisions, 
from  which  penalties  faithfulness  and  diligence  on  his  part 
would  afford  no  relief,  if  the  requirements  of  the  sections 
are  not  complied  with. 
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It  is  argued  with  great  earnestness,  that  it  is  unjust  thus 
to  punish  the  master  for  an  infraction  of  the  law  by  others, 
which  he  was  in  no  way  concerned  in,  and  to  which  he 
never  gave  his  consent ;  but  on  the  contrary,  one  answer  to 
this  objection  has  already  been  presented,  and  that  is,  the 
violation  was  committed  by  the  servants  of  the  defendant 
while  in  his  employment,  and  therefore  on  general  principles 
he  should  be  held  accountable;  but  this  objection  is  one, 
which  has  been  often  addressed  to  the  courts  of  the  United 
States  in  revenue  cases,  but  has  never  induced  them  to  insert 
in  a  law  a  substantial  requirement  which  it  did  not  contain. 

It  was  held  in  England  in  1776,  in  case  of  Mitchell  vs. 
Torup^  Parker  227,  that  a  ship,  importing  221  lbs.  of  tea 
put  on  board  in  Norway  by  mariners  on  their  own  account 
without  the  privity  of  the  master,  mate  or  owners,  was  for- 
feited. The  act  of  xn  Charles  n,  prohibited  importation  of 
such  goods,  excepting  from  place  of  growth  or  manufacture. 
Parker,  C.  B.,  in  delivering  his  opinion  says,  "These  words  of 
the  act  are  negative,  absolute  and  prohibitory ;  they  not  only 
operate  upon  the  goods,  but  equally  the  ship,  and  there 
is  not  a  syllable  that  hints  at  the  privity  or  consent  of  the 
master,  mate,  or  owners.  The  reason  of  penning  this  clause  in 
these  strong  terms  is  to  prevent  as  much  as  possible  its  being 
evaded ;  for  if  the  privity  or  consent  of  the  master,  mate  or 
owners,  had  been  made  necessary  to  the  forfeiture,  it  would 
have  opened  a  door  for  perpetual  evasion,  and  the  provi- 
sions of  this  excellent  act  for  the  increase  of  the  navigation 
would  have  been  defeated.  *  *  It  is  objected  that  the  penalty 
or  forfeiture  is  only  applicable  to  cases  where  there  is  some 
crime  or  guilt ;  but  no  crime  or  guilt  can  be  imputed  to  the 
master,  mate  or  owner,  without  their  privity,  the  mariners 
being  the  only  criminal  or  guilty  persons,  and  therefore  they 
ought  to  be  the  only  sufferers.  To  which  I  auswer,  that  though 
penalty  or  forfeiture,  generally  speaking,  is  the  consequence  of 
some  crime  or  guilt,  yet,  neither  penalty  nor  forfeiture  necessa- 
rily imply  the  one  or  the  other,  though  punishment  always 
does." 
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By  the  same  act,  xn  Charles  n,  goods  brought  from  British 
possessions  in  vessels  which  were  not  British  owned,  British 
built,  or  navigated  by  a  British  master  with  three-fourths  of 
her  crew  British  mariners  were  forfeited.  In  case  of  The 
Beaver^  1  Dodson,  158,  Sir  William  Scott,  whilst  he  admitted 
such  a  regulation  operated  with  great  hardship  on  the  owners 
of  the  goods,  declared  "That  if  the  strongest  possible  case  of 
ignorance  were  made  out,  it  would  not  avail  to  protect  the 
parties  from  the  penalties  imposed  by  the  statute.  *  *  Cases 
of  this  kind  therefore,  though  they  may  operate  with  great 
hardship  upon  innocent  individuals,  yet,  they  are  hardships 
which  the  legislature  has  thought  fit  to  impose  as  necessary 
to  maintain  the  great  ends  of  the  law." 

In  case  of  The  Malek  AdheU  2  How.,  210,  which  was  a 
proceeding  to  obtain  condemnation  of  the  vessel  for  a  pirat- 
ical depredation  by  her  crew,  Mr.  Justice  Story,  on  page  233, 
says,  ''The  next  question  is,  whether  the  innocence  of  the 
owners  can  withdraw  the  ship  from  the  penalty  of  the  con- 
fiscation under  the  act  of  congress.  Here  again  it  may  be 
remarked,  that  the  act  makes  no  exception  whatsoever, 
whether  the  aggression  be  with  or  without  the  co-operation 
of  the  owners.  *  *  It  is  not  an  uncommon  course  in  the 
admiralty,  acting  under  the  law  of  nations,  to  treat  the  ves- 
sel, in  which,  or  by  which,  or  by  the  master  or  crew  thereof, 
a  wrong  or  offence  has  been  done,  as  the  offender,  without 
any  regard  whatsoever  to  the  personal  misconduct  or  respon- 
sibility of  the  owner  thereof.  This  doctrine  also  is  famil- 
iarly applied  to  cases  of  smuggling  and  other  misconduct 
under  our  revenue  laws,  and  has  been  applied  to  other  kin- 
dred cases.  *  *  In  short  the  acts  of  the  master  and  crew,  in 
cases  of  this  sort,  bind  the  interest  of  the  owner  of  the  ship, 
whether  he  be  innocent  or  guilty ;  and  he  impliedly  submits 
to  whatever  the  law  denounces  as  a  forfeiture  attached  to 
the  ship  by  reason  of  their  unlawful  or  wanton  wrongs." 
In  the  case  of  the  United  States  vs.  The  Sch.  Little  Charles^ 
1  Brock.,  847)  the  same  argument  was  upon  that  occasion 
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addressed  to  Ch.  J.  Marshall.  The  learned  judge  in  reply 
said,  '^It  is  a  proceeding  against  the  vessel  for  an  offence 
committed  by  the  vessel,  which  is  no  less  an  offence,  and  does 
not  the  less  subject  her  to  forfeiture,  because  it  was  com- 
mitted without  the  authority  and  against  the  will  of  the 
owner.  It  is  true  that  inanimate  matter  can  commit  no 
offence.  But  this  body  is  animated  and  put  in  action  by 
the  crew,  who  are  guided  by  the  master.  The  vessel  acts 
and  speaks  by  the  master." 

It  thus  appears  that  in  such  a  case  an  innocent  owner  is 
made  to  lose  his  property,  his  vessel,  by  reason  of  its  mis- 
use and  illegal  employment  by  his  agents  in  charge.  It  is 
after  all,  holding  the  owner  responsible  through  a  forfeiture 
of  his  property  for  the  misconduct  of  his  servants  and 
agents ;  and  in  like  manner  the  master  is  made  accountable 
pecuniarily  under  the  24th  section  of  the  act  for  the  mis- 
conduct and  illegal  acts  of  his  crew. 

The  general  principle  in  relation  to  this  class  of  cases  is 
laid  down  in  Smith's  Master  and  Servant,  145,  ^'So  also  mas- 
ters have  been  frequently  held  liable  to  informations  for  pen- 
alties, incurred  by  the  breach  of  some  statutory  regulations 
by  persons  in  their  employ,  although  the  masters  themselves 
may  have  been  perfectly  ignorant  that  in  the  particular  in- 
stance any  breach  of  the  law  has  been  committed.  These 
informations,  it  is  true,  do  in  strictness  partake  more  of  the 
nature  of  civil  proceedings,  to  recover  that  which  is  a  debt 
to  the  crown,  than  a  criminal  proceeding ;  but  still,  they  are 
penal  proceedings.  Perhaps  the  most  familiar  instances  of 
the  master's  liability  to  this  kind  of  proceeding  are  to  be 
found  in  cases  of  informations  for  breach  of  the  revenue 
laws,  in  which  cases,  if  a  master  were  not  held  responsible 
for  the  acts  of  his  servants,  the  revenue  laws  might,  as  was 
observed  by  Pollock,  C.  B.,  on  a  recent  occasion,  be  evaded 
with  the  utmost  facility  and  impunity,  and  they  would  be 
reduced  to  a  mere  dead  letter,' 
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At  a  meeting  of  influential  merchants  in  London  in  A.  D. 
1851,  a  series  of  articles  were  agreed  upon  as  a  foundation 
of  a  proposed  alteration  in  the  customs  laws.  One  of  these 
articles  was  as  follows,  "Merchants,  ship-owners  and  others, 
shall  not  be  made  responsible  for  the  crimes  or  offences 
of  their  servants  or  crews,  except  where  guilty  knowledge, 
or  the  most  culpable  negligence  is  clearly  traced  home  to 
them ;"  strong  evidence  certainly  that  the  liability  to  which 
they  were  subject  was  of  a  much  more  absolute  and  strin- 
gent nature. 

The  respondent  invokes  a  principle  to  be  found  in  Pei%ch 
vs.  TFare,  4  Cranch,  863,  "that  a  forfeiture  can  only  be  applied 
to  those  cases  in  which  the  means  that  are  prescribed  for  the 
prevention  of  the  forfeiture  may  be  employed."  That  case 
was  one  where  goods  were  saved  from  a  wreck,  and  a  claim 
of  forfeiture  was  made,  because  they  were  landed  without  a 
permit,  and  the  court  well  says,  that  the  application  of  this 
section  of  the  law  to  require  a  permit  before  landing,  and 
whilst  the  goods  might  be  discharged  before  the  permit  could 
be  procured,  would  be  in  fact  preventing  every  attempt  to 
save  a  cargo  ajbout  to  be  lost  on  the  coast.  Such  a  case  could 
never  have  been  within  the  intent  of  the  legislature,  as  the 
end  would  not  be  accomplished  when  the  permit  was  pro- 
cured. There  would  be  no  goods  to  land.  The  application 
of  the  principle  as  laid  down  in  Peisch  vs.  Ware^  to  the  pres- 
ent case,  is  not  quite  so  apparent  to  the  court,  as  there  can 
be  no  doubt  that  it  was  not  an  impossibility  for  the  master 
to  obtain  accurate  knowledge  of  all  goods  on  board  his  ves- 
sel and  enter  the  same  on  his  manifest,  and  by  so  doing,  of 
course,  escape  the  penalty  for  those  which  were  not  thus 
entered. 

Such  being  the  construction  of  this  section,  how  far  is  it 
modified  by  its  proviso  ?  What  is  its  true  meaning  and  effect? 
The  language  is,  "Provided  always,  that  if  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  collector,  etc.,  *  *  or  t6 
the  satisfaction  of  the  court,  in  which  a  trial  shall  be  had 
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concerning  such  forfeiture,  that  no  part  of  the  cargo  of  such 
ship  or  vessel  had  been  unshipped  after  it  was  taken  ou 
board,  except  such  as  shall  have  been  particularly  specified 
and  accounted  for  in  the  report  of  the  master,  or  other  per- 
son having  charge  or  command  of  such  ship  or  vessel,  and 
that  the  manifests  had  been  lost  or  mislaid  without  fraud  or 
collusion,  or  that  the  same  was  or  were  defaced  by  accident, 
or  incorrect  by  mistake,  in  every  such  case  the  forfeiture 
aforesaid  shall  not  be  incurred." 

To  come  within  the  proviso  and  escape  the  forfeiture, 
DO  goods  not  on  the  manifest  must  have  been  unshipped ;  if 
they  are  still  on  board,  the  government  has  a  remedy  for  its 
duty ;  it  can  easily  ascertain  the  precise  amount  it  is  entitled 
to  by  an  examination  of  the  article,  and  they  remain  as  secu- 
rity for  the  payment ;  their  being  left  on  board  is  also  strong 
proof  of  good  faith,  and  of  no  intent  to  smuggle  and  defraud 
the  government,  whilst  by  their  being  unshipped,  a  contrary 
presumption  would  arise.  I  apprehend  therefore,  that  if  the 
goods  have  been  unshipped,  the  forfeiture  is  incurred  and 
inevitably  follows,  although  the  other  conditions  of  the  pro- 
viso may  be  proved  to  the  entire  satisfaction  of  the  court. 

Congress  did  not  intend  the  master,  after  discharging 
the  goods,  should  escape  the  forfeiture  by  showing  that 
bis  manifest  was  lost,  or  mislaid,  or  incorrect  by  mistake  or 
accident ;  but  it  required,  that  when  the  party  claimed  to 
have  acted  in  good  faith,  and  to  be  excused  by  reason  of 
accident  or  mistake,  the  goods  should  remain  on  board  to  tes- 
tify as  to  the  alleged  error  or  mistake.  If  the  goods  remain 
on  board,  the  master  may  then  show  in  excuse,  that  his  man- 
ifest has  been  lost  or  mislaid  without  fraud  or  collusion,  or 
if  in  existence,  that  it  was  defaced  by  accident,  or  incorrect 
by  mistake.  The  counsel  admit  as  I  understand  them,  that 
if  the  manifest  is  lost  or  mislaid,  the  master  cannot  escape  a 
forfeiture  if  the  goods  have  been  unshipped;  but  they  claim 
that  he  may  escape,  if  he  produce  the  manifest  and  shows 
that  it  was  defaced  by  accident  or  incorrect  by  mistake, 
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i"  •K»u^i:h  the  goods  have  been  unshipped;  that  the  disjunc- 
\ii\M  *vr**  separates  this  clause  from  that  portion  of  the  par- 
.igriit>h  respecting  the  unshipping,  and  constitutes  the  pro- 
Uuciiou  of  the  erroneous  manifest  with  proof  of  accident  or 
uiUtake  a  sufficient  protection. 

No  good  reason  is  presented  for  such  a  construction. 
The  one  case  is  equally  within  tlie  mischief  as  the  other. 
The  goods  themselves  are  as  necessary  to  show  the  nature 
and  amount  of  the  error  in  the  manifest  when  produced,  and 
whether  the  same  was  caused  by  accident  or  mistake,  and 
also  the  true  amount  of  duties  to  which  the  goods  are  liable, 
as  when  the  manifest  is  wanting.  If  the  goods  are  not 
within  the  control  of  the  customs  officers,  but  have  been 
clandestinely  landed,  what  proof  in  many  instances  could  be 
presented  upon  which  the  court  could  decide  as  to  the  error 
in  the  manifest,  its  nature  and  extent,  and  whether  inten- 
tional or  accidental  ?  For  all  practical  purposes  the  goods 
themselves  are  as  necessary  in  the  case  when  the  manifest  is 
forthcoming,  as  when  it  is  missing ;  and  I  cannot  think  that 
Congress  intended  to  establish  any  such  distinction.  In  my 
view,  it  is  not  in  accordance  with  a  correct  construction  of 
the  language  employed,  and  is  not  called  for  by  the  purpose 
or  spirit  of  the  provision. 

This  construction  of  the  proviso  in  question  is  sustained 
by  the  opinion  of  Mr.  Justice  Washington  in  United  States  vs. 
Fairclough^  4  Wash.,  898.  That  was  an  action  of  debt  against 
a  master  of  a  foreign  vessel,  to  reqover  for  a  violation  of  the 
67th  section  of  this  same  act  a  penalty  of  $500,  for  having 
on  board  a  quantity  of  white  lead  more  than  was  on  the 
manifest.  The  lead  had  not  been  unladen.  The  proviso 
to  sec.  57  was,  that  if  it  appeared  that  no  part  of  the  goods 
had  been  unshipped,  except  such  as  were  contained  in  the 
manifest  or  report,  and  pursuant  to  permits,  or  that  the  said 
disagreement  is  by  accident  or  mistake,  the  penalty  shall  not 
be  inflicted.  It  was  contended  *^that  if  the  master  gave  sat- 
isfaction as  to  either  of  these  matters  it  was  sufficient,  the 
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disjunctive  *or'  necessarily  requiring  that  construction." 
Certainly  such  was  the  exact  and  literal  language,  and  yet, 
Judge  Washington  after  examining  the  67th  section,  and 
comparing  it  with  the  24th,  the  one  now  before  us  for  con- 
struction, came  to  the  conclusion  that  both  were  in  pari 
materia^  that  there  should  be  no  incongruity  between  them, 
that  it  was  the  duty  of  the  court  to  give  a  similar  construc- 
tion to  each  of  them,  and  that  under  the  57th  section  the  defen- 
dant, to  claim  the  benefit  of  the  proviso,  must  not  only  show 
that  the  goods  were  not  unshipped,  but  further  that  the 
disagreement  between  the  goods  on  board  and  the  manifest 
was  by  mistake  or  accident. 

Whether  the  goods  had  been  unshipped  was  a  question  of 
fact  for  the  jury.  Their  attention  was  called  to  the  evidence 
with  appropriate  instructions  bearing  on  the  question,  and 
I  do  not,  on  a  careful  review  of  the  rulings  at  the  trial,  find, 
any  error  on  this  point,  or  in  the  construction  given  to  the 
24th  section  and  its  proviso. 

The  argument,  from  the  injustice  and  severity  of  holding 
a  master  responsible  for  a  violation  of  the  law  by  his  crew,  is 
stripped  of  much  of  its  force,  when  we  remember  that  the 
proviso  to  the  24th  section  will  often  afford  him  complete 
protection ;  if  his  manifest  is  lost  or  mislaid,  or  accidentally 
incorrect,  and  the  goods  have  not  been  unshipped,  he  is 
released  from  liability.  Certainly  it  is  not  exacting  much  of 
a  master  to  have  such  care  and  oversight  of  his  ship  and 
cargo,  as  to  prevent  goods  from  leaving  her  before  the  duties 
are  paid  thereon.  A  veiy  little  extra  time,  a  few  more  fas- 
tenings, could  easily  prevent  anything  of  this  sort. 

If  the  goods  have  been  unladen,  so  that  the  party  can  not 
derive  protection  from  the  proviso,  he  is  still  not  wholly 
remediless  and  without  relief;  and  I  cannot  do  better  on 
this  branch  of  the  case  than  to  adopt  the  language  of  Judge 
Livingston  in  case  of  United  States  vs.  Morris^  1  Paine,  234. 

The  learned  judge  says,  "A  system  of  revenue  laws  must 
necessarily  contain  so  many  and  such  minute  provisions, 
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enforced  by  a  corresponding  number  of  penalties  and 
forfeitures,  as  frequently  to  subject  to  difficulties  the  most 
upright  and  wary  merchant,  and  expose  his  property  to  seiz- 
ure and  confiscation.  That  such  cases  must  occur  was  early 
foreseen,  and  yet  it  was  not  thought  proper  to  trust  any 
court  with  the  power  of  acquittal,  founded  solely  on  the 
innocence  of  the  party.  If  the  tribunal,  having  cognizance 
of  the  fact  of  forfeiture,  might  also  have  inquired  into  the 
quo  animoy  a  sentence  of  confiscation  would  never  have  been 
pronounced  if  the  innocence  of  the  claimant  had  been  made 
out.  *  *  If  the  fact  be  made  out,  which  by  law  produces  a  for^ 
feiture,  a  court  is  bound  to  pronounce  sentence  accordingly. 

"To  have  left  the  system  here,  would  justly  have  exposed 
the  American  government  to  the  charge  of  injustice  in  mak- 
ing no  discrimination  between  the  innocent  and  guilty. 
Provision  therefore  was  made  to  rescue  property  which 
might  innocently  become  liable  to  forfeiture  from  the  penal 
sanctions  of  the  law.  By  the  89th  section  of  the  collection 
act,  the  collector  is  enjoined  to  cause  suits  to  be  commenced 
for  all  penalties,  and  to  prosecute  them  to  effect."  This  law 
^^equires  of  the  court  where  the  prosecution  is  depending  to 
hear  and  determine  the  cause  according  to  law ;  which  can. 
only  mean,  that  if  the  fact  which  works  a  forfeiture  be 
proved,  the  court  must  decide  without  reference  to  the  inno- 
cence of  the  person  to  whom  the  forfeited  article  belongs. 

^'On  the  3d  of  March,  1797,  after  the  hardships  and  injus- 
tice of  the  existing  system  must  have  been  felt,  in  leaving 
liable  to  sequestration  property  whose  owner  had  been 
guilty  of  no  willful  neglect  or  fraud.  Congress  for  the  first 
time  conferred  on  the  Secretary  of  the  Treasury  the  power 
in  question."  This  act  '^authorizes  him  in  a  mode  therein 
prescribed  to  mitigate  or  remit  altogether  any  fine,  forfeiture, 
or  penalty,  or  any  part  thereof,  if  in  his  opinion  the  same  shall 
have  been  incurred,  'without  willful  negligence,  or  any  inten- 
tion of  fraud  on  the  person  or  persons  incurring  the  same,' 
and  to  direct  the  prosecution,  if  any  shall  have  been  insti- 
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tuted  for  the  recovery  thereof  to  cease,  and  be  discontinued 
upon  such  terms  and  conditions  as  he  may  deem  just  and 
reasonable." 

In  a  case  of  this  kind,  when  the  master  does  not  appear  to 
have  had  the  slightest  connection  with  the  violation  of  the 
law,  it  LB  certainly  not  a  pleasant  duty  for  a  court  to  visit 
upon  him  the  penal  consequences  of  other's  acts  in  which  he 
was  not  a  participator.  To  use  the  language  of  a  very  great 
judge.  Story,  ^^But  I  cannot  bend  the  rules  of  law  to  cases  of 
individual  hardship ;  my  duty  leads  me  through  a  harsh  and 
narrow  path;  but  I  have  the  consolation  of  knowing  that 
another  avenue  is  open  to  a  department  which  has  the  power 
to  temper  the  severity  of  the  law,  and  yield  relief  to  inno* 
cent  sufferers."  An  appeal  I  may  say  that  is  always  received 
with  favor,  and  according  to  my  experience  never  made  in 
vain  by  the  innocent. 

Another  reason  for  a  new  trial,  is  presented  by  the  mas- 
ter of  an  entirely  different  nature,  simply  a  question  of 
pleading  and  evidence,  coming  out  of  the  allegation  con- 
tained in  the  declaration.  There  is  but  one  count,  and  that, 
after  setting  forth  the  number  of  the  cigars  and  the  quan- 
tity of  liquor,  proceeds  with  the  averment  that  '*they  then 
and  there  belonged  and  were  consigned  to  the  master  of  said 
ship,"  and  in  the  conclusion,  the  allegation  is,  ^^ whereby  the 
said  defendant  forfeited  and  became  liable  to  pay  a  sum  equal 
to  the  value  of  the  said  goods  belonging  and  consigned  to  the 
master  thereof." 

It  is  contended  by  the  District  Attorney,  that  under  the 
facts  in  the  case,  the  master  may  be  deemed  the  consignee 
of  these  articles,  as  in  the  case  of  United  States  vs.  10,000 
Cigars^  2  Curtis,  486.  In  that  case,  the  master  took  the 
cigars  on  board  without  any  bill  of  lading  or  invoice,  with 
an  intention  to  smuggle  or  enter  them  as  he  might  elect. 
They  were  under  the  entire  possession  and  control  of  the 
master,  and  were  on  board  with  his  knowledge  and  assent ; 
the  master  under  these  facts  was  certainly  the  consignee; 

10 
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but  in  the  present  case  the  facts  are  very  different ;  the  mas- 
ter had  no  knowledge  that  any  of  these  goods  were  on  board, 
but  the  owner  was  in  charge  of  them,  and  they  were  brought 
on  board  by  him,  and  during  all  the  time  remained  in  his 
possession  and  custody;  I  therefore  cannot  consider  the 
master  as  consignee  of  the  goods  in  question. 

The  allegation  in  the  count,  being  that  the  master  was 
owner  or  consignee  of  the  goods,  and  the  proof  not  sustain- 
ing, but  on  the  contrary  negativing  this  fact  at  the  trial,  the 
counsel  of  the  defendant  claimed  that  this  averment  was 
material,  and  that  it  was  incumbent  on  the  government  to 
prove  it,  and  not  being  proved,  there  was  a  material  vari- 
ance. 

The  force  of  this  objection  was  apparent  to,  and  acknowl- 
edged by  the  court  at  the  trial,  and  with  hesitation  the 
jury  were  instructed  that  if  the  other  facts  required  to  render 
the  defendant  accountable  were  established,  they  might  con- 
sider this  averment  as  surplusage.  On  further  reflection  and 
an  examination  of  the  authorities,  the  opinion  I  entertained 
and  expressed  at  the  trial  is  corroborated,  and  the  ruling 
cannot  be  sustained.  The  allegation  of  ownership,  as  it  is 
set  forth  in  the  writ,  becomes  a  material  part  of  the  descrip- 
tion of  the  property ;  it  identifies  the  property,  and  it  is  only 
that  particular  property  thus  identified  and  made  certain, 
which  the  defendant  is  to  be  held  accountable  for.  It  is 
quite  similar  to  the  case  of  Commonwealth  vs.  Wdde^  17 
Pick.,  899,  where  the  defendant  was  indicted  for  setting  fire 
to  the  barn  of  N.  and  G.  whereby  the  house  of  D.  was  burnt. 
It  was  shown  that  G.  had  no  interest  in  the  bam,  and  the 
court  saye,  "Then  the  question  arises,  whether  the  allegation 
may  not  be  rejected  as  surplusage.  Whether  it  be  necessary 
to  state  the  name  of  the  owner  of  a  building  set  on  fire  by 
which  ia  dwelling  house  is  burnt,  we  do  not  determine ;  but 
an  allegation  of  such  ownership  being  here  inserted,  we  think 
it  material,  and  not  surplusage.  It  constitutes  a  part  of  the 
description  of  the  offence,  and  must  therefore  be  proved." 
See  also  State  vs.  Weeks^  80  Me.,  182.    1  Green.  Ev.,  §  65. 
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The  rule  being  well  established  that  matter  of  description 
must  be  literally  proved,  and  the  District  Attorney  haying  as 
a  part  of  the  description  and  identification  of  the  property 
alleged  it  to  belong  and  be  consigned  to  the  master,  he  was 
bound  to  prove  that  averment,  and  not  having  done  so,  for 
that  reason, 

Verdict  set  aside^  new  trial  ordered. 


Re  HERMAN  P.  HARDIN. 

Mabch,  ises. 

1.  A  debt,  barred  by  the  statute  of  limitations  in  the  State  where  the 

bankmpt  resides,  is  not  provable  in  bankruptcy  against  his  estate  by 
a  creditor  resident  in  another  State,  even  though  not  barred  by  the 
statutes  of  that  State. 

2.  Nor  is  such  debt  revived  by  the  entering  of  it  on  the  schedule 

of  the  bankrupt's  liabilities. 

In  Bankruptcy.  Two  questions  were  certified  by  Mr. 
Register  Thatcher  to  the  Court  for  decision  : 

I.  Are  debts  due  citizens  of  Massachusetts  and  Rhode 
Island,  who  have  always  resided  in  those  States,  provable 
against  the  estate  of  the  bankrupt,  who  has  always  resided 
in  Maine,  when  such  debts  are  barred  by  the  statute  of  limi- 
tations of  that  State  ? 

II.  Are  such  debts,  when  so  barred,  revived  by  the  bank- 
rupt's entering  them  upon  his  schedule  of  liabilities  annexed 
to  his  petition  in  bankruptcy  ? 

Fox,  J.  The  first  question  has  been  carefully  examined 
by  Blatchford,  J.,  in  Re  Ray^  2  Bened.,  53,  and  that  learned 
judge  in  an  elaborate  opinion,  decides  that  such  demands  are 
provable,  notwithstanding  they  would  otherwise  be  barred 
by  the  statute  of  limitations  in  an  action  at  law. 
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Judge  Lowell,  upon  the  same  question,  in  a  veiy  able 
opinion  in  Re  KingBbury^  1  Low.,  216,  holds  that  such  claims 
are  not  provable  against  the  estate  of  the  bankrupt. 

I  have  carefully  examined  the  opinions,  and  I  concur  in 
that  of  Judge  Lowell.  I  do  not  feel  it  incumbent  on  me  to 
do  much  more  than  refer  to  his  opinion  for  the  reasons  which 
lead  me  to  this  conclusion.  It  seems  to  me  beyond  all  ques- 
tion, that  if  these  claims  were  allowed  by  the  Register  and 
District  Judge,  and  an  appeal  should  be  taken  under  the 
24th  section  of  the  bankrupt  act,  that  on  trial  before  the  Cir- 
cuit Court  the  claimant  must  fail.  This  section  expressly 
declares  that  in  such  an  appeal,  the  creditor  shall  set  forth 
his  claim  In  a  statement  ^^substantially  as  in  a  declaration  for 
the  same  cause  of  action  at  law,  and  the  assignee  shall  plead 
or  answer  thereto  in  like  manner,  and  like  proceedings  shall 
thereupon  be  had  in  the  pleadings,  trial  and  determination  of 
the  cause,  as  in  an  action  at  law,  commenced  and  prosecuted 
in  the  usual  manner  in  the  courts  of  the  United  States." 

Could  not  an  assignee  plead  the  statute  of  limitations  in 
such  a  cause?  This  language  expressly  authorizes  it.  It 
says  the  assignee  shall  plead  in  like  manner,  and  like  pro- 
ceedings shall  be  had  in  the  pleadings  and  trial  as  in  an  action 
at  law  in  the  Courts  of  the  United  States.  These  courts,  in 
Maine,  in  an  action  against  a  resident  of  Maine,  must  be 
governed  by  the  laws  of  Maine  regulating  the  limitation  of 
actions,  if  they  are  properly  pleaded,  and  can  administer 
none  other.  The  lex  fori  must  control.  Bank  of  United 
States  vs.  Donnally^  8  Pet.,  872. 

Judge  Blatchford  admits  that  no  debt  can  be  considered 
*'due  and  payable,"  which  is  barred  by  the  statute  of  limita- 
tions ;  and  that  a  debt  so  barred  cannot  be  proved.  If  an 
action  was  pending  before  him  in  the  Circuit  Court  in  New 
York  on  such  a  demand,  and  the  assignee  should  plead  the 
statute  of  limitations  of  New  York,  it  certainly  seems  to  me 
that  the  Judge  would  be  bound  to  recognize  the  validity  and 
effect  of  the  plea.    There  is  not  a  word  in  the  whole  bank- 
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rupt  act  which  authorizes  him  to  reject  it,  or  restrain  it  from 
its  full  and  ordinary  effect ;  on  the  contrary,  the  24th  sec. 
above  quoted,  as  I  apprehend,  in  terms  requires  the  Court  to 
proceed  in  the  pleadings,  trial  and  determination  of  the  cause, 
as  in  an  action  at  law. 

The  provisions  of  the  22d  section,  requiring  the  court  to 
reject  all  claims  not  duly  proved,  or  when  the  proof  shows  , 
the  claim  to  be  grounded  in  fraud,  illegality,  or  mistake,  in 
my  opinion  tend  to  corroborate  this  construction,  and  sus- 
tain the  view  that  only  legal  claims,  such  as  could  be  sus- 
tained against  the  bankrupt  in  an  action  at  law,  are  provable. 

Would  the  claim  of  the  creditors  in  the  present  case  offer 
a  basis  for  involuntary  proceedings  ?  The  language  of  the 
39th  sec.  authorizes  a  party  guilty  of  certain  acts  to  be 
adjudged  a  bankrupt  on  the  petition  of  one  or  more  of  his 
creditors,  the  aggregate  of  whose  debts  provable  under  this 
act  amount  to  at  least  $250.  Will  it  be  claimed  that  debts 
to  the  amount  of  $250,  upon  which  no  recovery  could  be 
had  in  the  Circuit  Court  by  reason  of  their  being  barred  by 
the  statute  of  limitations,  would  be  such  an  indebtment  as 
could  sustain  an  involuntary  petition  in  bankruptcy?  No 
provision  can  be  found  in  the  statute,  which  debars  "the 
debtor  in  such  a  case  from  saying,  I  do  not  owe  the  claim, 
the  debt  is  not  a  legal  one,  and  cannot  be  sustained  against 
me;  and  yet,  the  language  describing  the  indebtment  is, 
"debts  provable  under  the  act."  Would  not  a  debtor,  owing 
demands,  which  could  be  legally  enforced  against  him,  and 
also  outlawed  demands,  have  a  right  to  pay  or  secure  all  of 
the  former,  and  would  such  conduct  be  an  act  of  bank- 
ruptcy, subjecting  him  to  the  provisions  of  the  involuntary 
clause  in  behalf  of  the  creditors  of  these  outlawed  debts? 

The  language  of  the  statute,  to  authorize  such  a  construc- 
tion, and  subject  a  party  to  bankruptcy  on  claims  to  which 
he  had  before  the  act  a  complete  defence  at  law,  should  be 
so  positive  and  certain,  as  to  admit  of  but  one  construction, 
and  I  can  find  nothing  therein  which  authorizes  me  to  so 
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interpret  it.  It  is  admitted  that  such  has  been  the  law  in 
England  ever  since  the  decision  of  Ld.  Elden  in  Hx  parte 
Dewdneyy  15  Yes.,  479,  and  no  good  reason  I  think  exists 
for  a  different  construction  of  our  bankrupt  act.  The  only- 
argument  presented  against  this  view  is,  that  if  this  is  the 
true  construction,  the  bankrupt  will  not  be  discharged  from 
his  old  demands,  as  only  provable  debts  are  discharged. 
I  have  no  doubt  that  these  are  provable  debts,  and  that  they 
will  be  discharged  by  the  certificate  if  granted.  They  are 
of  a  provable  character,  but  are  no  longer  "due  and  payable," 
because  the  law  of  the  forum  designated  by  Congress  for  the 
adjudication  presumes  their  payment,  and  a  demand  that  is 
paid  no  longer  exists  as  a  legal,  provable  cause  of  action. 
The  reasoning  of  Judge  Lowell  on  this  point  is  entirely  sat- 
isfactory to  roe,  and  therefore,  is  to  my  mind  a  complete 
answer  to  the  objection,  that  the  debtor  would  not  be  released 

from  these  claims  by  his  discharge. 

Proof  disallowed. 


UNITED  STATES  vs.  ALEXANDER  MARTIN. 

Juke,  1868. 

1.  One  aids  in  smufirglingTy  '^lio  f^oes  abroad  with  funds  furnished 

by  another  to  buy  goods  to  be  smuggled  home,  on  buying  the  goods 
for  the  purpose  and  causing  the  same  to  be  delivered  to  the  carrier, 
who  smuggles  them  into  his  country,  even  though  such  service  be 
gratuitous. 

2.  A  new  trial  will  not  be  granted  where  substantial  justioe  has  been 

done,  although  some  errors  occurred  at  the  triaL 

Indictment,  charging  that  the  defendant  in  violation  of 
law  did  fraudulently  and  knowingly  import  and  bring,  and 
assist  in  importing  and  bringing,  from  a  foreign  port,  St. 
Andrews,  N.  B.,  into  Gouldsboro,  Maine,  100  gallons  of 
spirits  without  paying  the  duties  thereon. 


MAINE,  1868.  167 


United  States  ««.  Martin. 


The  verdiot  was  guilty,  and  the  defendant  moved  for  a 
new  trial  for  misdirection  and  because  the  verdict  was  not 
supported  by  the  evidence. 

Mr.  George  F.  Talbot^  Dist.  Attorney  for  United  States. 

Mr.  Albert  W.  Bradbury  and  Mr.  Bion  Bradbury^  counsel- 
lors for  the  defendant. 

Fox,  J.  On  the  trial,  the  government  offered  evidence 
tending  to  prove  that  one  Hardison,  who  owned  a  small 
boat,  was  hired  at  Gouldsboro  by  James  McFarland  to  go  in 
his  boat  to  St.  Andrews  and  smuggle  into  this  country  a 
quantity  of  liquors  at  a  compensation  of  nine  dollars  per 
hundred  dollars  of  value  so  smuggled ;  that  Hardison  went  to 
St.  Andrews,  and  there  met  the  defendant,  McFarland  having 
agreed  that  he  or  the  defendant  would  be  at  St.  Andrews ; 
that  the  defendant  produced  an  order  from  McFarland  for 
the  liquors  and  obtained  them  from  one  Street,  and  after- 
wards returned  to  Gouldsboro  with  the  bills,  the  liquors 
being  smuggled  into  Gouldsboro. 

The  jury  were  instructed,  "that  if  the  defendant,  as  agent 
for  McFarland  and  in  his  behalf,  went  from  Gouldsboro  to 
St.  Andrews,  carrying  with  him  funds  or  credit  for  the  pur- 
chase of  the  liquors  of  Street  for  McFarland,  together  with 
an  order  for  the  liquors  from  McFarland,  and  at  St.  Andrews 
met  Hardison,  who  was  without  means  or  credit  for  the  pur- 
chase, and  depended  therefor  wholly  on  defendant,  and  the 
defendant  there  purchased  the  liquors  and  returned  to  Goulds- 
boro with  the  bills,  knowing  the  liquors  were  to  be  smuggled, 
and  they  were  so  smuggled,  they  would  be  authorized  to  find 
the  defendant  guilty  of  assisting  in  bringing  the  liquors  into 
this  district  in  violation  of  law,  and  that  it  was  not  requisite 
that  the  defendant  should  receive  any  compensation  or  profit 
for  so  doing,  or  be  in  any  way  pecuniarily  interested  in  the 
liquors ;  that  he  would  be  equally  liable  if  these  acts  were 
done  gratuitously  and  as  mere  neighborly  kindness." 

It  is  claimed  that  this  instruction  was  erroneous ;  that  such 
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acts  of  the  defendant  did  not  constitute  the  offence  of  assist- 
ing McFarland  in  smuggling ;  that  all  the  defendant  did  was 
in  furtherance  of  a  perfectly  legitimate  transaction  in  a  sale 
of  the  liquors  at  St.  Andrews  by  Street  to  McFarland, 
which  there  was  valid  and  legal,  the  consideration  for  which 
the  Courts  of  the  United  States  would  aid  Street  to  recover 
of  McFarland,  if  the  same  was  unpaid.  Reliance  is  placed 
on  Holman  vs.  Johmom^  1  Cowp.,  841,  and  other  cases  in 
which  this  authority  is  approved.  Tracy  vs.  Talmaffe,  4 
Kern.,  2  Kent,  467  and  note.  By  that  decision  a  foreign 
merchant  was  permitted  to  recover  the  price  of  goods  sold  in 
the  foreign  country,  which  the  vendor  knew  were  intended 
to  be  smuggled  into  England  by  the  vendee.  In  that  case 
the  plaintiff  had  not  been  guilty  of  any  offence ;  he  had  done 
nothing  in  violation  of  the  laws  of  England ;  he  had  made  a 
complete  and  perfect  sale  of  goods  in  good  faith  according  to 
the  lex  loci  ;  the  title  had  passed,  and  the  plaintiff  had  noth- 
ing further  to  do  with  them,  had  no  further  concern  in  the 
transaction,  or  in  their  disposition  by  the  vendee.  The  con- 
tract being  valid  and  obligatory  where  made,  the  court  of 
King's  Bench  enforced  it,  and  compelled  the  vendee  to  per- 
form his  part  by  paying  for  the  goods  as  he  had  agreed  to 
do.  The  acts  of  the  vendor  were  all  consummated  in  the 
foreign  country,  and  did  not  in  any  way  or  manner  transcend 
or  differ  from  a  common  and  ordinary  sale  of  goods,  perfect 
and  complete  in  itself,  and  having  no  bearing  on  the  future 
conduct  of  the  purchaser.  The  principle  of  that  case  has  not 
always  received  the  full  sanction  and  approval  of  learned 
judges  and  authors  who  have  examined  it.  Sto.  Con.  Law, 
§§  249-256.  Lightfoot  vs.  Tenant,  1  B.  &  P.,  661.  Lang- 
ton  vs.  SugAea,  1  M.  &  S.,  693.  It  has  however  been 
acknowledged  and  fully  recognized  by  Curtis,  J.,  in  Sort- 
well  vs.  HugheB,  1  Curtis,  244,  and  is  binding  on  this  court ; 
but  without  further  comment,  or  doubting  its  correctness, 
it  is  sufficient  to  remark,  that  Holman  vs.  Johnaon,  and  all 
the  other  cases  which  adopt  it,  have  recognized  this  plain 
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and  broad  line  of  distinction,  that  if  the  vendor  does  any- 
thing himself  to  aid  the  vendee  to  violate  the  revenue  laws, 
and  this  enters  into  the  contract,  it  vitiates  and  avoids  the 
bargain,  and  the  courts  of  the  country  whose  laws  are  so  vio- 
lated^ will  not  aid  in  enforcing  it.  Briffgs  vs.  Lawrence^  8 
Dum.  &  E.«  464,  Clugas  vs.  Penaluna^  4  Dum.  &  E.,  466, 
Waymell  vs.  Reed^  5  Dum.  &  E.,  599. 

The  present  case,  in  my  view,  is  wholly  different  from 
Holman  vs.  John%on^  and  the  defendant  does  not,  in  any 
respect,  stand  on  an  equality  with  the  vendor  in  that  case ; 
on  the  contrary,  this  defendant  was  an  important,  efficient, 
active  participator  in  this  transaction,  aiding  most  effectually 
in  accomplishing  this  smuggling  operation ;  he  is  one  of  our 
own  citizens,  bound  to  know  and  obey  our  laws ;  he  entered 
into  an  agreement  with  McFarland  to  go  as  his  agent  to  St. 
Andrews,  there  to  meet  the  carrier  who  was  employed  to 
smuggle  the  goods  into  this  country ;  he  takes  with  him  the 
order  for  the  liquors  and  the  money  or  credit  with  which  to 
procure  them,  and  brings  back  the  vouchers  by  which  the 
cost  of  the  goods  can  be  ascertained  and  the  profits  determ- 
ined ;  he,  all  the  time,  being  fully  aware  that  the  goods  were 
to  be  smuggled  into  this  country. 

If  a  compensation  had  been  agreed  upon  for  these  services, 
and  McFarland  had  afterwards  declined  to  pay  for  them, 
could  the  defendant  have  maintained  a  suit  in  any  court 
of  justice  in  this  country  to  recover  for  services  rendered 
under  such  a  contract  ?  Would  it  not  have  been  a  complete 
answer,  that  the  proceeding  was  in  violation  of  the  laws  of 
the  United  States,  and  that  the  purpose  and  object  were  in 
fraud  of  our  revenue  laws  ?  All  the  acts  of  the  defendant 
were  in  aid  and  furtherance  of  the  illegal  purpose  of  McFar- 
land, under  an  arrangement  entered  into  in  this  State,  were 
begun  here,  partially  executed  at  St.  Andrews,  finally  com- 
pleted and  consummated  by  the  defendant  on  his  return  to 
Gouldsboro,  and  by  the  landing  of  the  goods  in  accordance 
with  their  illegal  designs,  the  defendant  thus  undertakes  to 
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were  put  on  board  Hardison's  boat,  who  had  no  means, 
or  credit,  or  order,  with  which  to  obtain  the  goods,  and  were 
smuggled  into  this  district ;  that  defendant,  returned  home 
by  way  of  Robbinstown  where  his  wife  was  staying,  and  to 
meet  whom  was  the  alleged  excuse  for  his  journey  eastward, 
and  brought  back  with  him  to  McFarland,  Street's  bills  of 
the  liquors.  It  was  these  acts  of  defendant  in  aid  of  Hardi- 
son  to  which  this  instruction  had  reference,  as  the  jury  must 
have  understood  ;  acts  performed  by  the  defendant  gratui- 
tously or  otherwise  as  agent  for  McFarland,  and  for  his  ben- 
efit, and  to  aid  him  in  a  violation  of  the  revenue  laws ;  and 
the  commission  of  any  one  of  such  acts,  if  the  jury  were  sat- 
isfied that  without  its  performance  Hardison  could  not  have 
succeeded  in  violating  the  law,  as  it  seems  to  me,  amounts 
to  a  rendering  of  assistance  to  Hardison  in  committing  a 
fraud  on  the  revenue,  by  importing,  or  bringing  in  the  goods 
contrary  to  the  law.  The  materiality  of  such  action,  its 
necessary  bearing  upon  the  acts  of  Hardison,  its  importance, 
effect  and  moment  in  the  accomplishing  of  the  fraud  by  Har- 
dison, are  all  made  requisite  by  the  instruction,  if  without 
it,  Hardison  had  not  the  means  and  ability  of  doing  the 
criminal  act,  and  such  means  were  procured  by  the  defend- 
ant, so  that  thereby  Hardison  could  and  did  commit  the 
offence.  It  certainly  seems  as  though  the  defendant  had 
been  of  assistance  to  Hardison  on  this  occasion,  and  had 
enabled  him  to  violate  the  law.  Hardison  meets  with  an 
obstruction,  an  impediment  which  he  cannot  remove  or  sur- 
mount, at  that  moment,  the  defendant  came  to  his  relief, 
overcomes  the  difficulty  and  leaves  the  road  open  and  free 
for  Hardison  to  accomplish  his  designs.  The  instruction 
requires  aid  and  assistance  to  such  an  extent,  and  of  such  a 
character,  as  to  make  that  possible  which  otherwise  was 
impossible. 

By  the  rule  of  the  Supreme  Court  as  found  in  STLanahan 
vs.  Bogart,  1  Pet.,  170,  on  motion  for  a  new  trial,  if  upon 
the  whole  case  justice  has  been  done,  and  the  verdict  is  sub- 
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stantially  right,  no  new  trial  should  be  granted  though  some 
mistake  may  have  been  made. 

The  mistakes  are  not  at>parent  to  me.  I  do  not  perceive 
anything  erroneous  in  the  instruction.  The  verdict  was 
clearly  right.  Motion  overruled. 


Be  THOMAS  B.  GREGG. 

Dbcsmbbb,  1868. 

1.  The  assigrnment  of  a  permit  to  cut  timber  and  a  conveyance  of 

the  timber  by  a  bankrupt  before  he  filed  his  petition  in  bankruptcy, 
to  secure  any  amount  due  the  assignee  of  the  permit  on  settlement, 
create  a  valid  lien  upon  the  timber  cut  to  secure  aU  advances  made 
to  the  bankrupt  by  such  assignee  before  the  petition  in  bankruptcy 
was  filed;  and  such  assignee  is  entitled  to  recover  from  the  proceeds 
of  the  sale  thereof  such  advances,  together  with  all  sums  paid  to 
extinguish  prior  statute  Uens  thereon,  and  the  cost  of  driving  the 
timber  to  market. 

2.  Advances  made  to  the  bankrupt  by  such  assignee,  on  the  faith 

of  such  assignment  and  conveyance,  after  the  bankrupt  has  filed  his 
petition  in  bankruptcy,  but  of  which  the  assig^iee  was  ignorant,  are 
not  secured  upon  the  timber,  and  do  not  create  a  lien  thereon. 

3.  If  such  assignee  of  the  permit  agrees  to  assign  his  security  to 

another,  who  thereupon  before  the  assignment  is  made,  advances 
funds  to  drive  the  logs  to  market,  the  latter  is  entitled  in  equity  to 
be  subrogated  to  the  rights  of  the  former,  and  in  addition  thereto, 
has  a  lien  upon  the  logs  for  the  advances  so  made  by  him,  upon  the 
ground  that  equity  considers  done  that  which  is  agreed  to  be  done. 

4.  The  purchaser  of  land  by  deed  will  take  a  fee  as  against  the 

assignee  of  a  bankrupt,  who  held  before  his  bankruptcy  a  bond  for  a 
deed  of  the  same  from  the  purchaser's  grantor,  the  conditions  of 
which  the  bankrupt  had  violated,  unless  the  owner  of  the  land,  who 
gave  the  bond,  had  so  conducted  and  dealt  with  the  bankrupt  as  to 
have  waived  the  breach  of  the  bond. 

5.  A  bankrupt,  holding  a  bond  for  a  deed  of  land,  the  condition 

of  which  he  had  broken,  acquired  no  title  to  timber  he  had  cut 
thereon  without  the  consent  of  the  owner  of  the  land,  and  none 
passed  to  his  assignee  in  bankruptcy. 
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In  Bankbuptcy.  Petition  by  Hayford  and  Pearson  to 
charge  funds,  received  by  the  assignee  from  the  sale  by  him 
of  certain  lugs  as  the  property  of  the  bankrupt,  with  a  lien 
that  attached  to  them  before  their  sale. 

The  cause  was  heard  upon  the  report  of  Mr.  Register 
Hamlin,  to  whom  the  same  had  been  referred. 

Mr.  John  A.  Peters  and  Mr.  Franklin  A*  Wilson^  solici- 
tors for  Hayford. 

Mr.  James  S.  Rowe  and  Mr.  John  F.  Appleton^  solicitors 
for  Pearson. 

Mr.  W.  0.  Crosby^  assignee,  pro  se. 

Fox,  J.  In  this  case,  the  assignee  has  disposed  of  a  large 
quantity  of  logs,  cut  by  the  bankrupt  in  the  winter  of  1867- 
68,  under  permits  from  the  owners  of  the  tracts  of  timber 
land,  and  questions  have  arisen  as  to  the  amount  of  certain 
liens  alleged  to  exist  thereon;  the  whole  matter  has  been 
referred  to  Mr.  Register  Hamlin,  and  the  questions  are  now 
presented  for  decision  on  his  report  and  the  depositions 
accompanying  it. 

The  bankrupt  filed  in  this  court  his  petition  to  be  adjudged 
a  bankrupt  on  Feb.  29,  1868,  and  the  decree  of  bankruptcy 
was  entered  on  the  30th  of  March  last. 

On  the  5th  day  of  February,  1868,  the  bankrupt  assigned 
the  permits  for  lumbering  to  one  Hayford,  as  "security  for 
the  payment  of  any  and  all  sums  he  might  owe  him  on  set- 
tlement;" and  on  the  same  day  Hayford  advanced  to  the 
bankrupt  his  two  notes  of  $2,100  each,  on  five  and  six  months 
without  interest,  payable  to  Gregg,  charging  them  to  him  on 
account,  together  with  a  commission  amounting  to  $210 ; 
the  assignment  of  the  permits  and  the  lumber  cut  under  them, 
was  given  as  security  for  these  advances ;  a  lien  on  the  tim- 
ber was  created  thereby  for  their  payment,  and  these  sums 
should  be  paid  by  the  assignee  from  the  proceeds  realized  by 
him  from  the  sales  of  this  timber.    Hayford  is  not  however,  at 
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present,  the  owner  of  this  claim,  having  on  the  fourth  day 
of  July,  in  consideration  of  $8,402  paid  to  him  by  one  Pear- 
son, assigned  to  him  all  his  account  against  Gregg,  together 
with  the  two  permits,  a  written  agreement  to  make  and 
accept  such  an  assignment  having  been  entered  into  between 
Hayford  and  Pearson  on  the  10th  day  of  April. 

Under  this  assignment,  Pearson  claims  to  be  subrogated,  in 
place  of  Hayford,  to  all  of  Hayford's  claims  and  securities 
against  the  bankrupt.  It  appears,  that  on  the  21st  of  March 
Hayford  made  to  the  bankrupt  a  second  advance  of  his  notes, 
three  in  number,  each  for  92,075,  charging  them  to  him  on 
account,  and  also  a  commission  of  $311.25.  These  notes 
were  discounted  for  the  bankrupt  at  the  rate  of  91  per  cent, 
including  brokerage.  Hayford  at  the  same  time  advanced 
to  the  bankrupt  in  cash  $667.88.  After  the  notes  were 
discounted,  the  bankrupt  paid  back  from  their  proceeds 
to  Hayford  on  the  21st  day  of  March  $2,966.78,  and  this 
amount  was  passed  by  him  to  the  credit  of  the  bankrupt  with 
interest  at  the  rate  of  eight  per  cent,  for  the  time  the  notes  had 
to  run,  and  commissions  148.50.  The  purpose  of  this  arrange- 
ment is  not  very  apparent ;  there  is  something  inexplicable  in 
this  way  of  lending  a  party  money,  furnishing  him  with  the 
lender's  notes  to  a  larger  amount  than  the  borrower  needed, 
and  his  getting  them  discounted  at  9i  per  cent,  paying  over 
to  the  lender  the  surplus  beyond  his  necessities,  which 
amount  is  credited  to  him  with  interest  at  eight  per  cent,  only ; 
but  the  parties  testify  such  was  the  transaction,  and  in  the 
view  I  take  of  their  rights  it  is  not  very  material  to  deter- 
mine upon  the  propriety  of  such  an  arrangement.  The 
report  finds  that  the  bankrupt  filed  his  petition  in  bank- 
ruptcy in  this  court  on  the  29th  of  February.  Hayford 
advanced  him  his  notes  on  the  21st  of  March  subsequently, 
not  knowing  of  the  filing  of  such  petition,  and  his  assignee 
Pearson  claims  that  Hayford  is  to  be  considered  in  the 
light  of  a  bona  fide  purchaser  without  notice,  making  the 
advances  in  good  faith,  ignorant  of    any  proceedings  in 
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bankruptcy,  and  relpng  on  the  security  which  he  held 
through  the  permits  which  had  been  assigned  to  him  Feb.  5, 
and  which  were  to  be  ^^held  by  him  as  security  for  the  pay* 
ment  of  any  and  all  sums  Grregg  might  owe  him  on  settlement." 

The  14th  section  of  the  bankrupt  act  provides,  ^^that  as 
soon  as  the  assignee  is  appointed,  etc.,  the  judge,  etc.,  *  or  the 
register,  shall  by  an  instrument  under  his  hand  assign  and  con- 
vey to  the  assignee,  all  the  estate,  real  and  personal  of  the 
bankrupt,  with  all  his  deeds,  books  and  papers  relating  there* 
to,  and  such  assignment  shall  relate  back  to  the  commence- 
ment of  said  proceedings  in  bankruptcy,  and  thereupon,  by 
operation  of  law,  the  title  to  all  such  property  and  estate,  both 
real  and  personal,  shall  vest  in  said  assignee."  The  88th  seo- 
tion  of  the  same  act  provides,  '^that  the  filing  of  a  petition 
for  adjudication  in  bankruptcy,  shall  be  deemed  and  taken 
to  be  the  commencement  of  proceedings  in  bankruptcy 
under  this  act."  Form  No.  18,  as  prepared  by  the  Justices  of 
the  Supreme  Court  for  the  assignment  of  the  bankrupt's 
effects,  in  terms  conveys  and  assigns  to  the  assignee  all  the 
estate,  real  and  personal,  of  the  bankrupt,  including  all  the 
property  of  whatever  kind,  of  which  he  was  possessed,  or  in 
which  he  was  interested  on  the  day  of  the  filing  of  the 
petition. 

Under  the  present  act,  I  hold,  that  from  the  moment  the 
petition  in  bankruptcy  was  filed,  the  bankrupt  had  lost  all 
power  of  disposal  of  any  portion  of  his  property,  and  any 
subsequent  conveyance  or  transfer  by  him  was  a  nullity,  and 
absolutely  void  as  against  the  assignee.  The  assignment 
was  subsequently  executed  by  the  register,  but  its  effect 
must  depend  entirely  on  the  language  of  the  act,  and  it  is 
expressly  enacted  that  the  assignment  when  made,  shall 
relate  back  to  the  commencement  of  the  proceeding,  which 
is  declared  to  be  the  filing  of  the  petition.  The  register,  ^'by 
such  assignment,  merely  executes  a  power  devolved  by  law 
upon  him ;  he  conveyed  no  interest  of  his  own ;  the  property 
which  passes  by  it  is  transferred  by  force  of  the  statute ;  and 
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therefore  the  legal  effect  of  such  transfer  depends  little  upon 
the  terms  of  the  assignment,  either  as  to  the  property  trans* 
ferred,  or  the  time  at  which  it  shall  take  effect ;  but  the  legal 
effect  and  operation  of  the  assignment  in  these  respects,  must 
depend  upon  the  provisions  of  the  statute.  It  is  purely  a 
statute  title,  under  which  an  assignee  claims  the  goods  or 
choses  in  action  of  the  insolvent,  and  to  the  statute  he  must 
look  for  the  nature  and  extent  of  that  title."  Clarke  vs. 
Minot,  4  Met.,  848. 

An  entirely  different  time  for  the  devesting  of  the  property 
of  the  bankrupt  is  found  in  the  former  bankrupt  act ;  by  the 
8d  section  of  act  1841,  it  was  provided  that  from  the  time 
of  the  decree  of  bankruptcy,  the  property  shall  be  deemed  to 
be  devested  out  of  such  bankrupt,  without  any  act  or  con- 
veyance whatever. 

Under  the  English  bankrupt  act,  it  has  been  frequently 
decided  that  when  an  assignment  is  made  under  a  good  com- 
mission of  bankruptcy,  it  relates  back  to  the  act  of  bank- 
ruptcy, and  avoids  all  mesne  conveyances,  excepting  when 
made  bona  fide^  more  than  two  months  before  the  date  and 
issuing  of  the  commission.  The  law  on  this  point  is  clearly 
stated  by  Bosanquet,  J.,  in  his  opinion  in  Balme  vs.  Hutton^ 
9  Bing.,  471.  He  says,  "It  is  not  to  be  disputed,  with  respect 
to  persons  in  general,  that  after  an  assignment  by  the  com- 
missioners, all  property  of  the  bankrupt  is  liable  to  be  treated 
and  dealt  with,  not  merely  as  actually  being,  but  as  having 
been,  from  the  time  of  the  act  of  bankruptcy,  the  property  of 
the  assignees ;  and  that  persons  who  possess  themselves  of  such 
property,  or  dispose  of  such  property  to  others,  are  liable  to 
bo  sued  for  a  tortious  conversion  in  actions  of  trover.  This 
liability  to  answer  in  an  action  of  tort  to  the  assignees  does 
not  depend  upon  any  actual  or  presumed  knowledge  on  the 
part  of  the  defendant  of  the  existence  of  an  act  of  bank- 
ruptcy. The  act  of  bankruptcy  subjects  the  property  of  a 
trader  to  the  right  of  his  assignees  in  the  event  of  a  com- 
mission, and  when  the  assignment  has  been  executed,  the  title 
U 
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of  the  assignees  is  completed  by  relation  from  the  date  of  the 
act  of  bankruptcy.  The  eflfect  of  this  relation  may  some- 
times produce  hardships  to  individuals,  who  may  have  pur- 
chased or  disposed  of  property  with  perfect  honesty  and  good 
faith.  But  the  necessity  of  adopting  a  retrospective  meas- 
ure for  the  prevention  of  fraud  has  been  thought  sufficiently 
to  counterbalance  the  evil  of  such  occasional  hardship.  Even 
those  persons  who  purchase  goods,  sold  by  the  sheriff  under 
an  execution  against  a  trader,  are  liable  to  be  sued  in  trover 
for  the  value  of  the  goods,  by  assignees  claiming  under  a  com- 
mission subsequently  issued,  if  an  act  of  bankruptcy  appears 
to  have  been  committed  by  the  trader  before  the  sale.  A 
limit,  however,  has  been  set  to  this  retrospective  effect  of  the 
bankrupt  law  by  provisions  introduced  into  the  latter  statutes, 
by  which  parties  who  act  bona  fide  and  without  notice  of  an 
act  of  bankruptcy  are  protected,  unless  a  commission  shall 
have  issued  within  a  certain  time.''  This  principle  has  even 
been  applied  to  a  transfer  of  negotiable  paper  by  a  bankrupt, 
and  the  title  of  an  innocent  holder  of  a  bill  of  exchange  by 
transfer  from  a  bankrupt  has  been  made  to  yield  to  that  of 
the  assignee,  Willis  vs.  Freeman^  12  East,  656. 

In  Kynaston  vs.  Crouch,  14  M.  &  W.,  266,  a  man  com- 
mitted a  secret  act  of  bankruptcy  by  leaving  his  house, 
but  before  he  left,  desired  the  defendant,  his  foreman,  who 
had  been  accustomed  to  manage  his  business,  to  carry  it  on 
in  his  absence;  the  defendant  accordingly  did  so,  and  received 
several  sums  of  money  for  debts  due  the  bankrupt,  and  for 
goods  sold  after  the  act  of  bankruptcy.  He  also  made  sev- 
eral bona  fide  payments,  some  to  creditors  of  the  bankrupt 
for  .expenses  of  housekeeping,  and  retained  some  for  wages 
due  himself;  the  moneys  were  used  and  the  payments  made 
without  notice  of  any  act  of  bankruptcy.  An  act  for  money 
had  and  received  was  .brought  by  the  assignees,  and  defendant 
pleaded  never  indebted  and  set  offl  It  was  decided  that  the 
defendant  was  liable  to  the  assignees  for  all  the  money 
received  by  him  after  the  act  of  bankruptcy,  and  that  he  was 
not  entitled  to  set  off  any  of  the  payments  made  by  him. 
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The  case  of  Copland  vs.  Stein^  8  Dum.  &  E.,  199,  is 
not  unlike  the  present  case.  In  that  case,  a  trader,  after  a 
secret  act  of  bankruptcy,  assigned  goods  to  a  factor,  who 
agreed  to  advance  money  thereon,  and  accordingly  accepted 
and  paid  bills  drawn  on  him  by  the  trader.  A  commission 
of  bankruptcy  afterwards  issued  against  the  trader  on  such 
prior  act  of  bankruptcy,  after  which  the  factor  sold  the 
goods  and  received  the  money,  and  it  was  held  that  he  was 
answerable  to  the  assignees  for  the  value  of  the  good^.  Ld, 
Kenyan  said,  ^^A  decision  in  favor  of  the  defendants  would 
be  contrary  to  all  the  bankrupt  laws,  and  to  the  cases  that 
have  been  determined  upon  them,  on  the  ground  of  rela- 
tion back  to  the  act  of  bankruptcy.  *  *  The  doctrine 
of  relation  obtains  universally  through  all  the  bankrupt 
laws,  except  in  the  cases  that  are  particularly  excepted,  and 
this  case  does  not  come  within  either  of  those  exceptions. 
The  argument  of  the  defendant  goes  the  length  of  asserting, 
that  if  a  bankrupt,  after  a  secret  act  of  bankruptcy,  sell  or 
mortgage  his  estate,  such  sale  or  mortgage  will  be  valid.  It 
is  true  that  if  no  commission  be  taken  out  for  five  years  after 
the  act  of  bankruptcy  committed,  such  sale  would  be  good ; 
but  in  no  other  case  can  such  a  sale  be  protected.  In  the 
present  case  the  goods  were  delivered  in  Oct.,  1796,  but  now 
it  appears  that  the  bankrupt,  by  having  committed  a  secret 
act  of  bankruptcy  two  months  before,  was  incapacitated 
from  disposing  of  these  goods  to  the  prejudice  of  his  credi- 
tors at  large.  This  is  a  hard  ease  on  the  part  of  the  defend- 
ants, but  we  are  compelled  to  decide  against  them  by  positive 
law,  and  can  only  say  ita  lex  scripta  e«^." 

The  case  under  the  English  bankrupt  act  is  certainly 
much  harder  for  a  party  dealing  with  the  bankrupt  than 
under  the  act  of  Congress.  By  the  English  law,  the  acts  of 
bankruptcy  may  be  secret,  of  such  a  nature  as  it  would  be 
impossible  for  the  party  to  be  advised  of.  No  means  exist 
by  which  the  utmost  diligence  could  protect  a  party,  and 
give  him  knowledge  of  such  act  on  the  part  of  the  bank- 
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rupt ;  whilst  by  our  bankrupt  act,  the  records  of  the  court  in 
bankruptcy  are  always  open  for  inspection^  and  it  is  not  until 
the  petition  is  filed  in  court,  that  the  statute  declares  ^'that 
the  property  shall  be  devested;"  the  fact  is  therefore  within 
the  means  of  knowledge  of  any  one  dealing  with  another,  if 
he  will  take  the  trouble  to  consult  the  records  of  the  court, 
the  38th  section  declaring,  that  the  docket  shall  be  open  to 
public  inspection.  It  is  a  record  of  the  same  public  nature 
as  the .  registry  of  deeds.  The  record  of  a  deed  is  legal 
notice  of  the  conveyance  to  all  parties  interested,  and  in 
the  same  manner  Congress  has  enacted  that  the  filing  of  the 
petition  in  court  shall  be  conclusive  upon  the  right-s  of  all 
parties,  and  from  that  time  the  bankrupt  shall  have  no  con- 
trol or  disposition  of  the  property  formerly  belonging  to  him. 
As  remarked  by  Ch.  J.  Shaw  in  Clarke  vs.  Minot,  4  Met.,  849, 
^^It  seems  to  have  been  the  obvious  policy  of  the  statute,  to 
fix  some  precise  point  of  time,  at  which  the  whole  property 
an^  effects  of  the  debtor  shall  be  deemed  to  have  passed 
from  him,  and  vested  in  the  assignees." 

I  am  of  opinion  therefore,  that  Hayford  did  not  acquire 
any  legal  right  to  hold  the  permits  and  timber  cut  by  either 
of  them,  as  security  for  the  cash  and  notes  advanced  by  him 
to  the  bankrupt  on  the  21st  of  March,  as  the  petition  in  bank- 
ruptcy was  filed  Feb.  29th,  and  Hayford  must  be  deemed  in 
law  to  have-  had  constructive  notice  of  its  filing,  and  of 
its  effect  under  the  operation  of  the  bankrupt  law. 

It  is  claimed  that  if  Hayford  acquired  no  legal  right  to 
hold  the  permits  and  timber  as  security  for  his  advances  of 
March  2l8t,  still  he  has  a  right  in  equity  to  look  to  them  as 
security  for  such  advances,  on  the  ground  that  the  assignee 
takes  only  the  property  of  the  bankrupt,  subject  to  like  equi- 
ties with  the  bankrupt.  It  is  true  that  such  is  the  title  of 
the  assignee.  Mr.  Justice  Story,  in  Mitchell  vs.  Winslotv^  2 
Sto.,  630,  has  examined  this  matter  with  his  usual  care  and 
learning,  and  most  clearly  vindicates  and  enforces  the  doctrine 
that  assignees,  except  in  cases  of  fraud,  are  affected  with  all 
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the  equities  which  would  affect  the  bankrupt  if  he  were 
asserting  his  rights  and  interests  in  the  property. 

But  that  principle  can  only  operate  on  the  title  as  it  stood 
when  the  property  passed  from  the  bankrupt  to  the  assignee, 
and  not  to  any  rights  attempted  to  be  obtained  subsequently. 
By  the  laws  of  Maine,  a  lien  is  given  for  personal  services  in 
cutting,  hauling,  or  driving  logs  or  lumber,  which  shall  take 
precedence  of  all  other  claims,  except  liens  reserved  to  the 
States  of  Maine  and  Massachusetts.  Such  liens  would  over- 
ride the  rights  acquired  by  Ha3rford  by  force  of  the  assign- 
ment of  the  permits,  so  far  as  such  liens  existed  in  full  force 
at  the  time  of  filing  the  petition.  I  am  of  opinion  that 
Hayford,  by  virtue  of  the  interest  he  held  in  the  lumber 
under  the  permits,  had  a  ri&^ht  to  advance  money  for  the  dis- 
charge of  such  liens,  and  that  the  amount,  actually  paid  and 
applied  in  discharge  of  them,  he  may  claim  out  of  the  pro- 
ceeds of  the  lumber  as  against  the  assignee.  The  case  is 
similar  to  a  second  mortgageor,  who  should  pay  off  a  prior 
mortgage,  or  discharge  a  tax  which  was  a  lien  on  the  mort- 
gaged estate.  As  against  an  assignee  in  bankruptcy,  the 
amount  so  paid  in  protection  of  his  title  to  an  estate  would 
be  an  equitable  claim  on  the  estate,  and  it  would  pass  to  the 
assignee  burdened  with  such  equities. 

It  is  claimed,  that  a  portion  of  the  amount  advanced  by 
Hayford  was  applied  to  getting  the  logs  to  market,  and  that 
thereby  their  value  has  been  increased  to  that  extent ;  that 
at  the  commencement  of  the  proceedings  in  bankruptcy,  the 
logs  were  in  the  streams,  or  on  the  banks  where  cut,  and 
that  it  was  necessary  that  they  should  be  driven  to  market; 
that  a  large  portion  of  the  advances  were  applied  to  this  pur- 
pose, and  that  it  is  inequitable  and  unjust  for  the  assignee  to 
take  possession  of  the  logs  at  the  boom,  where  they  were 
worth  a  much  larger  sum  than  they  were  when  on  the  banks 
and  in  the  streams,  this  increase  in  value  being  occasioned 
by  the  expenditure  of  the  money  so  furnished  by  Hayford. 
Considering  Hayford's  relation  to  the  property  by  the  trans- 
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fer  of  the  permita.  and  the  peculiar  character  of  the  property 
itself,  its  necessary  diminution  in  value  by  being  allowed  to 
remain  where  it  was,  and  that  some  expenditures  were  actu- 
ally necessary  for  preserving  the  lumber,  and  that  without 
doubt  the  estat«  of  the  bankrupt  has  derived  a  substan- 
tial benefit  from  the  expenditure,  I  feel  justified  in  decid- 
ing, that  Hayford  is  entitled  to  an  equitable  lien  on  the  tim- 
ber for  auch  sura  as  was  actually,  fairly  and  judiciously 
expended  in  the  care  and  driving  of  the  timber  to  the  boom 
after  Feh.  5th.  Pearson,  having  on  the  10th  of  April  agreed 
with  Hayford  that  he  would  pay  his  demands  against  Gregg 
on  or  before  July  5th,  and  that  the  permits  should  be  assigned 
to  him,  on  the  11th  of  April  advanced  to  Gregg  by  his  note 
$1,565,  and  on  the  13th  of  May  *1,500  more. 

These  advances  were  made  by  Pearson  to  Gregg,  that 
he  might  pay  his  men,  and  for  driving  the  logs.  At  this 
time,  Pearson  had  no  legal  interest  in  the  timber,  the  per- 
mits not  having  been  assigned  to  him,  but  as  he  had  agreed 
previously  to  take  the  permits  and  pay  Hayford  his  claim, 
and  Hayford  had  agreed  to  assign  him  the  permits,  adopting 
the  rule  that  what  is  agreed  to  be  done  may  in  equity  be 
considered  as  done,  he,  Pearson,  may  he  considered  as  hold- 
ing the  permits,  and  his  advances  will  stand  on  the  same 
grounds,  and  in  like  condition  with  those  made  by  Hayford. 
Sixty-three  dollars  were  paid  by  Pearson  to  Blake  for  boots 
purchased  by  Gregg.  From  the  evidence  reported,  I  do  not 
consider  this  to  have  been  a  lien  claim;  it  should  not  be 
allowed. 

addition  to  the  timber  cut  under  the  permits,  the  bank- 
the  same  winter,  cut  a  quantity  of  logs  from  land  in  the 
of  Amity.  The  legal  title  to  this  land  was  in  James 
e,  who  in  Oct.,  1863,  made  a  coutract  with  the  bankrupt 
)ne  Brown  to  sell  them  1,800  acres  of  the  land,  they 
g  him  four  notes  of  S675  each,  payable  in  one,  two, 
,  and  four  years,  with  interest  annually.  Oct.  23,  1864, 
ret  note  was  paid,  and  $362.15  was  paid  on  the  second 
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note.  At  the  time  the  notes  were  given,  White  gave  the 
signers  a  bond  to  convey  the  land  to  them  on  payment  of 
these  notes  according  to  their  terms.  In  the  winter  of  1867- 
68,  Gregg,  having  acquired  all  of  Brown's  interest,  went  onto 
the  land  and  cut  a  quantity  of  logs,  which  were  afterwards 
claimed  by  White  as  his  property,  and  he  had  them  scaled 
and  marked.  June  18th  White  met  Gregg  and  told  him  he 
wished  the  money  due  on  the  notes,  and  Gregg  replied,  he  had 
nothing  to  pay  with ;  the  same  evening  Hayford  came  to 
White  and  inquired  about  his  claim  on  the  logs,  and  he  told 
him  he  considered  them  his,  as  they  had  been  cut  without 
his  permission.  Hayford  informed  him  he  had  been  furnish- 
ing supplies  to  Gregg,  and  that  he  wanted  to  secure  himself. 
After  some  conversation.  White  proposed  to  give  Hayford  a 
deed  of  the  land,  and  relinquish  his  claim  on  the  logs  for  the 
sum  of  82,800,  which  was  about  $50  more  than  the  amount 
due  on  Gregg  and  Brown's  notes,  and  the  next  day  the 
proposition  was  accepted  by  Hayford,  and  the  papers  exe- 
cuted, and  Hayford  subsequently  sold  the  logs  for  98,109. 

The  assignee  claims  that  this  amount,  after  deducting 
the  $2,800  paid  by  Hayford  to  White,  should  be  applied  in 
reduction  of  his  claim  against  Gregg,  and  that  before  Pear- 
son as  Hayford's  assignee  can  insist  on  payment  of  the  bal- 
ance of  Hayford's  claim,  he  must  procure  from  Hayford  a 
conveyance  of  the  interest  he  acquired  in  the  Amity  lands 
by  virtue  of  White's  deeds. 

Whether  this  claim  of  the  assignee  is  valid  or  not,  I  think, 
depends  on  the  question,  whether  as  between  White  and 
Gregg  the  latter  had  any  right  to  the  Amity  lands  which  he 
could  enforce  against  White.  The  terms  of  the  bond  had 
not  been  complied  with  by  Gregg  and  Brown ;  there  was  a 
large  amount  of  the  purchase  money  which  was  due  and 
unpaid,  and  had  so  remained  for  years.  It  should  appear 
that  White  had  so  conducted  and  dealt  with  Gregg,  that  he 
had  waived  the  breach,  or  else  Gregg  had  no  interest  in  the 
tract  or  timber  that  he  had  cut  therefrom. 

Cause  remanded  to  JRegister. 
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Jahuabt,  1860. 

( Affirmed  on  appeal.) 

1.  Upon  the  charter  of  a  Tessel  to  carry  a  oar|?o  of  coal  at  a  stip- 
ulated price  per  ton,  the  bnrden  reete  npon  the  ottirier  to  prove  the 
quantity  carried,  and  for  that  amount  he  is  entitled  to  freight 

8.  The  master  should  tender  the  shipper  cnatomary  billa  of  lad- 
ing when  the  cargo  is  on  board. 

8.  The  master  is  not  bound  to  sign  bills  of  lading  stipulating 
freight  on  a  fixed  number  of  tons  where  the  quantity  is  uncertain. 

4.  He  should  tender  the  shipper  the  usual  bills  of  lading  speci- 
fying the  quantity  of  cargo  when  uncertain,  as  more  or  less. 

6.  If  the  shipper  refuses  to  take  such  bill,  the  master  may 
deposit  the  same  for  him  and  sail,  and  npon  arrival  at  the  port  of 
destination,  after  reporting  to  the  consignees,  may  recover  freight 
and  damages,  as  demurrage,  for  any  delay  caused  in  discharging 
cargo  for  want  of  proper  bills  of  lading  to  enter  the  same  at  the 
custom*hou8e. 

In  Admiralty.  Libel  in  personam  by  the  owner  of  the 
Tessel  against  the  shipper  of  the  cargo  to  recover  freight  and 
demurrage. 

The  respondent  by  answer  disputed  the  amount  of  freight 
demanded,  and  denied  all  liability  for  demurrage. 

Mr,  Alman  A.  Straut  and  Mr»  George  F.  Sheplejf^  proo* 
tors  for  libellant. 

Mr.  Edward  M.  Rand  and  Mr.  John  Rand^  proctors  for 
respondent. 

Fox,  J.  This  is  a  libel  instituted  by  the  owner  of  the 
barque  Alonzo  of  Halifax,  to  recover  from  the  Montreal 
Ocean  Steamship  Co.  the  freight  on  1,034  tons  of  coal, 
brought  for  said  respondent  from  Pictou  to  Portland,  in  Oct. 
last,  at  the  rate  of  three  dollars  per  ton,  and  also  for  ten 
days'  illegal  detention  of  the  vessel  at  Portland,  at  the  rate 
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of  fifty  dollars  per  daj.  The  answer  admits  the  delivery  of 
955  tons  of  coal  and  the  price  per  ton  for  the  freight  as  set 
forth  in  the  libel,  but  alleges  that  the  quantity  was  to  be 
estimated  by  the  weight  as  shipped  from  the  mines  at  Pic* 
tou,  and  that  only  955  tons  were  so  delivered,  according  to 
the  mines'  weight,  and  that  they  paid  for  no  greater  quan- 
tity. The  evidence,  as  to  the  agreement  made  at  Pictou  for 
the  transportation  of  the  cargo,  is  nearly  all  in  depositions, 
and  having  carefully  read  the  same,  I  do  not  find  that  any 
such  agreement  was  made  as  is  stated  in  the  answer,  and  the 
owners  are  not  by  any  contract  restricted  to  the  quantity  as 
estimated  at  the  mines.  The  broker,  who  affected  the  char- 
ter of  the  barque  on  the  part  of  the  respondent,  states  that 
at  the  time  of  the  contract  nothing  was  said  about  the  mines' 
weight.  The  general  rule  is,  that  the  carrier  is  entitled  to 
pay  for  the  quantity  received  on  board  and  delivered,  and 
that  rule  must  govern  in  the  present  case. 

It  does  appear  that  the  coal  company  at  Pictou  charged 
the  steamship  company  for  only  955  tons  as  put  on  board  the 
Alonzo,  but  there  is  no  positive  testimony  from  any  witness 
as  to  the  exact  quantity  in  fact  shipped.  No  account  is  pro- 
duced of  the  quantity  delivered  from  day  to  day  to  the  ship, 
nor  has  any  one  testified  positively  of  his  own  knowledge  of 
the  quantity  so  put  on  board,  but  admitting  that  the  agents 
of  the  coal  company  charged  the  respondents  with  only  955 
tons,  the  manner,  in  which  the  quantity  was  arrived  at,  is  not 
very  certain  and  satisfactory.  The  agent  of  the  coal  com- 
pany says,  there  were  no  large  scales  for  weighing  coals  at 
the  mines,  but  that  the  government  furnished  the  cars  for 
transportation  of  the  coal  from  the  mines  to  Pictou  over  the 
government  road,  receiving  a  certain  rate  per  ton  for  trans- 
portation, and  also  a  royalty  for  the  coal  per  ton.  The  cars 
were  estimated  to  contain  each  five  gross  tons  of  coal,  when 
loaded  even  with  the  top,  and  as  a  test  of  their  capacity,  the 
agent  states  that  he  once  weighed  out  on  a  small  scale  five 
tons  of  coal  at  the  mines,  which  just  filled  one  of  the  cars 
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level  with  the  top  ;  that  the  company  is  now  building  a  scale 
for  the  purpose  of  weighing  coal  and  other  matters ;  that  he 
saw  a  large  number  of  the  cars  loaded  with  the  coal,  which 
was  part  of  the  Alonzo's  cargo,  and  that  the  same  were  only 
filled  even  with  the  top  of  the  car,  and  not  heaped.  There 
were  sixty-one  cars  employed  in  transporting  the  coal  from  the 
mines  to  Pictou.  The  libellant  states  in  his  testimony,  that 
he  saw  many  of  the  cars  so  loaded,  and  that  the  same  were 
heaped  up  with  coal  above  the  top  of  the  car.  It  appears 
that  the  price  of  coal  was  only  f  2.26  per  ton,  and  that  one 
of  the  owners  in  the  steamship  company  is  a  director  in  the 
coal  company.  Under  these  circumstances  I  do  not  appre- 
hend the  agents  of  the  coal  company  would  be  very  particu- 
lar and  exact  in  their  loading  of  the  cars.  At  best,  this 
mode  of  ascertaining  the  quantity  is  a  mere  approximation, 
and  should  not  be  conclusive  upon  the  libellant,  but  must  be 
weighed  in  connection  with  the  other  evidence  in  the  case, 
and  it  is  in  testimony,  that  before  the  barque  left  Pictou, 
this  estimate  was  not  satisfactory  to  the  libellant,  but  was 
disputed  by  him,  he  claiming  that  there  was  a  larger  quan- 
tity on  board,  and  this  claim  was  admitted  to  be  correct  by 
some  of  those  acting  there  in  behalf  of  the  respondents.  The 
vessel,  when  she  left  Pictou,  drew  ISi  feet  of  water.  On 
a  previous  voyage,  as  testified  by  the  master,  he  had  carried 
a  cargo  of  this  same  coal  to  Boston,  the  vessel  being  in  the 
same  condition  and  then  drawing  only  17&  feet.  That 
cargo,  he  swears,  was  all  weighed  out  in  Boston,  and  the 
vessel  delivered  1,050  tons,  and  there  is  no  contradiction  of 
this  testimony. 

The  Alonzo  arrived  in  Portland  on  the  25th  of  October, 
but  did  not  commence  discharging  until  the  4th  of  Novem- 
ber. The  customs  officers  took  an  account  of  the  coal  as  it 
was  delivered,  weighing  every  day  sixteen  tubs.  The  whole 
number  of  tubs  according  to  the  Inspector's  returns  was 
7,889,  of  which  160  were  weighed,  giving  an  average  of  813i 
pounds  per  tub,  making  an  aggregate  of  1,084  tons ;  and  for 
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this  amount  the  libellant  claims  to  recover  the  freight  at 
$3.00  per  ton. 

It  is  claimed  by  the  respondents  that  this  mode  of  deter- 
mining the  quantity  is  alike  uncertain,  and  but  a  mere 
approximation  to  the  truth.  To  a  certain  extent  this  is  so, 
but  after  all,  it  is  the  mode  the  government  has  adopted  for 
ascertaining  its  duties  on  articles  such  as  coal,  salt,  &c.  The 
whole  of  such  cargoes  are  never  weighed  by  the  government 
officers,  but  from  time  to  time,  tubs  full  of  these  articles  are 
weighed,  and  an  average  taken,  a  sufficient  number  being 
weighed  to  insure  substantial  accuracy.  In  the  present  case 
double  the  usual  number  of  tubs  was  weighed. 

It  is  well  understood,  that  by  this  course  the  importer  at 
least  is  not  defrauded.  The  customs  weigher  in  this  case 
states,  that  he  always  makes  a  liberal  allowance  to  the 
importer,  deducting  from  five  to  ten  pounds  from  the  actual 
weight  per  tub  as  indicated  by  the  scale,  on  account  of  what 
may  adhere  to  the  tub.  The  government  favors  the  importer, 
and  does  not  receive  the  entire  duty  on  a^?y  single  pound. 
I  believe  no  one  in  purchasing  foreign  coal  would  for  a 
moment  hesitate  to  take  it  at  the  government  weight,  rather 
than  have  it  weighed  over  by  a  city  weigher. 

The  minute  book  kept  by  the  weigher  of  this  and  other 
cargoes  of  coal  received  that  season  by  the  respondent  from 
Pictou  is  in  evidence ;  and  although  the  tubs  vary  in  weight, 
as  some  tubs  were  in  themselves  heavier  than  others,  yet,  on 
the  whole,  there  is  not  a  greater  difference  than  was  to  be 
expected,  and  on  looking  at  the  returns  of  various  other  car- 
goes of  this  coal  in  this  book,  I  find  that  the  average  weight 
per  tub  of  nine  cargoes  was  8121  pounds,  and  of  the  present 
cargo  was  813^,  showing  that  the  weight  and  account  must 
have  been  extremely  accurate. 

This  mode  of  determining  the  quantity  of  such  cargoes, 
having  been  thus  adopted  by  the  government  without  any 
complaint  from  importers,  so  far  as  appears,  is  to  my  mind 
much  more  satisfactory  than  that  resorted  to  at  Pictou,  and 
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when  considered  in  connection  with  the  amount  of  the  other 
cargo  weighed  out  at  Boston,  and  also  the  o£Fer  proved  to  have 
been  made  by  the  libellant  to  the  agents  of  the  respondent, 
to  have  this  cargo  of  coal  all  weighed  by  a  city  weigher,  the 
respondent  to  pay  the  expense  if  the  quantity  overrun  956 
tons,  and  the  libellant  if  it  fell  short,  which  was  declined 
by  the  respondent.  I  can  have  no  doubt  that  the  quantity 
was  in  excess  of  that  amount,  and  well-known  to  be  so  by 
the  agent  of  the  respondent.  The  burden  of  proof  is  on 
the  libellant  to  establish  the  quantity,  and  upon  a  careful 
examination  of  all  the  evidence,  I  am  satisfied  that  at  least 
1,034  tons  of  2,240  lbs.  were  delivered  to  the  respondent. 

After  the  vessel  was  loaded  at  Pictou,  the  agents  of  the 
respondent  proposed  bills  of  lading  and  presented  them  to 
the  master  for  his  signature,  and  he  declined  to  sign  them, 
for  the  reason  that  the  quantity  of  coal  on  board  was  stated 
at  955  tons,  the  words  ^^more  or  less,"  which  immediately 
followed  in  the  printed  form,  being  erased.  The  master 
under  direction  gf  the  owner  of  the  vessel,  who  was  present, 
declined  to  sign  them,  they  supposing  that  they  were  con- 
cluded by  the  recital  of  the  quantity  in  the  bill  of  lading,  and 
that  they  could  not  recover  for  any  greater  quantity,  even  if 
delivered  by  them  at  the  port  of  destination.  The  agent  after 
this,  presented  to  the  master  another  set  of  bills  of  lading, 
describing  the  quantity  on  board  as  ^^955  tons  more  or  less," 
but  with  a  marginal  note,  '^that  the  coal  was  to  be  weighed 
at  Portland  at  ship's  expense."  This  set,  the  master  also 
refused  to  sign,  as  such  a  condition  as  that  in  the  margin  was 
not  customary  at  Pictou.  It  was  the  duty  of  the  master  to 
ascertain  the  quantity  of  coal  he  delivered  at  Portland,  but  I 
think  a  clause  of  this  kind  is  not  usual,  especially  in  a  bill  of 
lading  of  coal  subject  to  duty,  and  of  which  the  government 
without  expense  to  the  importer  ascertains  the  quantity,  and 
I  do  not  think  that  the  company  had  a  right  to  require  any 
such  condition  to  be  inserted  in  the  bill  of  lading. 

A  bill  of  lading  is  not  conclusive  as  to  the  quantity  of 
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goods  on  board ;  it  is  a  simple  receipt,  open  to  explaaation 
as  between  the  master  and  the  consignee,  if  owner.  The 
master  may,  as  against  such  consignee,  ordinarily  show  any 
mistake  as  respects  the  quantity  shipped,  but  in  the  present 
case,  if  the  master  had  executed  the  first  set  of  bills,  which 
were  presented  to  him,  I  apprehend  he  would  not  have  been 
at  liberty  to  have  shown  on  his  arrival,  that  there  were  more 
than  955  tons  on  board,  and  he  could  not  have  received 
freight  for  all  he  should  deliver. 

Halving  decided  that  there  were  more  than  955  tons  on 
board,  I  think  the  master  had  a  right  to  hare  his  bills  of  lad- 
ing so  drawn,  that  they  should  not  be  evidence  against  him, 
that  he  had  not  any  more  on  board,  and  I  therefore  think  that 
the  more  correct  bill  of  lading  under  all  the  circumstances  was 
one  in  the  form  adopted  by  the  master,  and  which  was  exe- 
cuted by  him  and  left  at  Pictou  before  the  ship  sailed,  with 
the  agents  of  the  respondent,  describing  the  cargo  as  ^^955 
tons  more  or  less."  That  amount  was  the  quantity  which 
respondents^  agent  claimed  to  be  on  board.  On  the  other 
hand,  the  master  claimed  a  greater  quantity,  and  as  it  has 
turned  out,  his  claim  was  well  founded.  A  bill  of  lading 
reciting  that  quantity,  but  so  qualified  as  not  to  throw  the 
burden  of  that  amount,  on  the  respondent,  but  leaving  it  to 
be  determined  by  the  result,  was  all  that  the  respondents 
had  a  right  to  require,  unless  it  should  turn  out  there  was 
exactly  that  precise  amount  on  board,  or  the  master  had 
ai^reed  to  be  bound  by  the  mines'  weight ;  and  I  am  of  the 
opinion  that  the  master,  in  executing  the  bills  of  lading  as  he 
has  testified,  did  all  that  could  be  fairly  required  of  him.  He 
thereby  furnished  the  respondents  with  as  accurate  a  docu- 
ment as  he  well  could,  and  one  which  was  in  accordance  with 
the  contract  of  affreightment.  He  was  entitled  to  demand 
freight  on  all  he  carried  and  delivered,  and  the  respondents' 
agents  had  no  right  to  insist  on  a  bill  of  lading  evidencing 
any  different  agreement.  If  the  master  had  been  truly 
informed  of  the  precise  quantity  on  board,  it  would  have 
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been  his  duty  to  have  so  stated,  but  he  was  not ;  on  the  con- 
trary the  respondents  insisted  on  there  being  a  much  smaller 
quantity,  and  that  he  should  so  certify  by  his  bill  of  lading, 
and  that  it  should  be  so  worded  as  to  conclude  him  on  this 
question  of  quantity.  They  demanded  of  him  a  written  con- 
tract entirely  different  in  its  legal  effect  from  that  which  the 
original  contract  justified ;  they  were  in  my  view  clearly  in 
the  wrong,  endeavoring  to  bind  the  master  to  carry  1,042 
tons,  as  and  for  965,  and  to  receive  pay  only  on  the  smaller 
quantity,  which  he  had  never  agreed  to  do. 

The  bills  of  lading,  executed  by  the  master  and  left  by  him 
with  the  respondents'  agents  at  Pictou,  were  all  they  had  a 
right  to  require,  and  it  was  their  duty  to  have  received  them 
and  forwarded  them  to  the  respondents  at  Portland.  They 
were  the  true  evidence  of  the  contract  as  made,  allowing  the 
master  to  receive,  and  binding  the  respondents  to  pay  for  all 
the  coal  shipped  and  delivered ;  and  they  were  in  such  a  form, 
as  would  at  once  have  been  received  at  the  custom  house  in 
this  city,  as  the  proper  ship's  document  to  accompany  an 
entry  of  the  merchandise. 

The  bills  of  lading,  so  executed  by  the  master,  were  not 
forwarded  to  Portland,  but  the  two,  which  the  master  had 
declined  to  execute,  were  forwarded  to  the  respondents'  agent 
here,  and  when  he  was  notified  by  the  master  of  his  arrival 
and  readiness  to  deliver  the  cargo,  they  were  presented  to 
him  for  signature,  and  he  was  required  to  execute  one  of  them, 
which  he  again  declined.  I  think  he  was  fully  justified  in  so 
doing,  and  that  this  demand  was  quite  unreasonable.  The 
cargo  was  not  entered  at  the  custom  house  until  the  4th  of 
Nov.,  and  of  course  no  permit  for  its  discharge  could  be 
obtained  until  that  time.  The  excuse  is,  that  the  respond- 
ents had  not  the  proper  documents  with  which  to  enter  the 
cargo,  not  having  any  bill  of  lading  executed  by  the  master. 
If  so,  whose  fault  was  it?  The  master,  before  he  sailed,  had 
executed  bills  in  such  a  form  as  they  had  a  right  to  require 
of  him,  and  they  should  have  been  sent  to  Portland  instead 
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of  those  which  were  not  executed.  The  master  is  under  no 
obligation  to  execute  more  than  one  set  of  bills  of  lading. 
It  is  not  only  unusual  for  him  to  do  so,  but  is  quite  improper 
on  account  of  their  negotiable  character,  and  danger  attend- 
ing their  transfer.  The  master,  notwithstanding  the  neglect 
of  the  respondents  to  be  provided  with  one  part  of  the  bill  of 
lading  which  he  had  executed,  offered  to  furnish  the  respond- 
ents' agent  with  the  master's  part  of  the  set  which  he  had 
retained,  that  they  might  use  it  in  entering  the  cargo; 
but  this  was  unreasonably  refused.  The  diiSficulty  in  this 
case  has  partly  originated  from  a  phrase  which  has  been  fre- 
quently used  in  this  trial,  ^Hhe  shipper's  bill  of  lading,"  and 
which  is  in  a  legal  point  of  view  quite  incorrect.  There  is 
in  law  no  such  document  as  a  "shipper's  bill  of  lading."  No 
doubt  the  shipper  frequently  fills  up  the  blank  bill  of  lading 
for  the  master,  but  it  is  the  master's  bill,  and  not  the  ship- 
per's, and  in  law  it  is  presumed  to  be  the  act  of  the  master  ; 
if  accepted  by  the  shipper,  then  it  is  of  course  evidence  of 
the  contract  as  against  him ;  but  it  is  never  signed  by  the 
shipper,  and  he  had  nothing  to  do  with  its  preparation.  It  is 
a  document  which  is  required  of  the  master  as  evidence  of 
his  contract,  and  if  it  is  in  accordance  with  the  contract,  the 
shipper  is  bound  to  receive  it.  It  is  no  part  of  the  shipper's 
duty  to  prepare  it  for  the  master. 

The  delay  in  this  case  from  Oct.  25th  to  Nov.  4th  was  un- 
reasonable, and  without  excuse,  and  I  think  the  respondents 
are  answerable  for  damages.  They,  however,  should  be 
allowed  a  reasonable  time  for  entry  and  payment  of  duties 
after  the  vessel  was  reported  to  them.  The  master  made 
report  on  Monday,  Oct.  26th.  I  think  that  they  should  have 
been  in  readiness  for  discharging  the  vessel  on  the  morning  of 
Thursday,  and  I  shall  allow  damages  from  that  time.  The 
permit  was  obtained  the  next  Wednesday.  I  allow  five  days' 
detention  at  $50  per  day,  $250,  and  balance  of  freight  on  79 
tons  at  $8  per  ton,  8237 ;  the  respondent  having  brought  into 
court  the  freight  due  on  955  tons,  which  was  received  by  the 
libellant  without  prejudice.  Decree  accordingly. 


192  DISTRICT  COURT, 

The  Hnd  and  Prank. 


THE  HUD  AND  FRANK. 
Fbbbuart,  1800. 

1.  A  vessel  of  foreign  build,  after  bein^  wrecked,  and  purchased, 

and  re-bailt  by  a  citizen  of  the  United  States,  and  so  dis^ised  that 
an  enrolment  was  obtained  for  her  as  a  new  domestio  vessel,  is  liable 
to  forfeiture  under  §  24  of  the  act  of  1860,  for  being  fraudulently 
enrolled. 

2.  The  forfeiture  is  not  saved  by  the  fact,  that  she  might  have  been 

enrolled  by  the  Secretary  of  the  Treasury  under  the  act  of  Dec.  28, 
1852,  as  a  foreign  vessel,  wrecked  in  the  United  States,  and  purchased 
and  repaired  by  a  citizen. 

In  Admiralty.  Libel  in  rem  by  the  United  States  against 
Schooner  Hud  and  Frank,  claiming  her  forfeiture  for  being 
fraudulently  enrolled. 

The  owners  made  claim,  and  answered,  that  the  schooner, 
under  the  law,  was  substantially  a  new  vessel ;  and  that  if 
she  could  not  be  so  treated,  then  she  was  entitled  to  be 
enrolled  as  a  foreign  vessel,  wrecked  in  the  United  States, 
and  purchased  and  repaired  by  a  citizen,  and  for  that  reason 
not  liable  to  forfeiture. 

.Mr.  George  F.  Talbot^  Dist.  Attorney  for  the  United 
States. 

Mr.  Albert  W.  Bradbury  and  Mr.  Bion  Bradbury^  proc- 
tors for  claimants. 

Fox,  J.  It  is  shown  that  this  vessel  was  formerly  the 
British  Brig  Emma,  built  in  Nova  Scotia,  and  wrecked  off 
Delaware  Breakwater  Light  in  the  fall  of  1866,  taken  to  New 
York  and  there  condemned.  H.  J.  Hewitt  of  Rockland 
advanced  for  her  owners  money  to  pay  off  certain  lien  claims, 
and  he  afterwards  carried  her  to  Rockland  in  this  State, 
where  she  was  sold  at  auction,  and  bought  in  by  Hewitt,  as 
he  says,  as  agent  for  his  brother-in-law,  one  Simons.  The 
vessel  was  repaired  under  the  direction  of  Hewitt  at  an 
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expense  of  six  or  seven  thousand  dollars,  but  her  form  or 
dimensions  were  not  changed  by  the  repairs.  Hewitt  applied 
to  the  customs  officers  at  Rockland  to  have  her  measured, 
but  they  refused.  She  was  soon  afterwards  taken  across  the 
bay  to  Castine  by  Hewitt,  Simons,  and  the  master  carpenter, 
and  application  was  made  to  the  customs  officers  at  that  port 
for  her  measurement  and  enrolment,  she  being  represented 
as  a  new  vessel,  built  at  Rockland  that  season.  One  T.  S. 
Fuller  represented  himself  as  owner  of  one-fourth,  and 
Simons  claimed  to  be  owner  of  the  remainder.  The  evi- 
dence wholly  fails  to  satisfy  the  court  that  Fuller's  interests 
were  any  other  than  nominal.  In  order  to  have  the  vessel 
enrolled  at  that  port  where  he  belonged,  he  claimed  to  be  the 
*'8hip's-husband,"  and  that  Simons  belonged  in  New  York. 
The  interior  of  the  vessel  was  painted  and  so  disguised  as  to 
deceive  the  officer  who  measured  her,  and  when  the  certifi- 
cate of  the  master  builder,  that  she  was  built  in  Rockland 
that  season,  supported  by  the  oath  of  Simons  to  the  same 
effect,  was  produced,  she  was  enrolled  at  Castine,  as  the 
schooner  "Hud  and  Frank,"  built  in  Rockland  in  1867* 
Under  this  enrolment  she  was  sailing  at  the  time  of  the  seizure. 

The  24th  section  of  the  act  of  1866,  chapter  201,  enacts 
that  if  any  certificate  of  enrolment  shall  be  knowingly  and 
fraudulently  obtained,  or  used  for  any  vessel  not  entitled  to 
the  benefit  thereof,  such  vessel  shall  be  held  to  forfeiture. 
This  vessel  was  not  entitled  to  be  enrolled  as  a  new  vessel. 
By  fraud  and  perjury  she  obtained  her  enrolment  as  a  new 
vessel,  when  she  was  not  thus  entitled  to  such  enrolment.. 
But  it  was  claimed  that  she  could  have  procured  an  enrol- 
ment under  the  act  of  Dec.  28, 1852,  which  authorizes  the 
Secretary  of  the  Treasury  to  issue  an  enrolment  to  a  foreign 
built  vessel,  when  she  shall  have  been  wrecked  in  the  United 
States,  and  purchased  and  repaired  by  a  citizen,  if  it  appears 
to  the  satisfaction  of  the  Secretary,  that  the  repairs  equal 
three-fourths  of  the  cost  of  the  vessel  when  so  repaired. 

This  vessel  might  have  claimed  an  enrolment  under  tbia 
12 
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act;  but  it  could  only  be  obtained  from  the  Secretary  of  the 
Treasury,  on  his  being  satisfied  as  to  the  extent  of  the  repairs ; 
and  she  could  not  have  been  enrolled  by  the  Secretary  as  a 
new  vessel,  built  at  Rockland  in  1866,  but  as  the  old  brig 
Emma,  built  at  Sidney,  wrecked  and  repaired  at  a  cost 
exceeding  three-fourths  of  the  value,  so  that  the  enrolment 
she  could  have  procured  would  have  been  entirely  different 
from  the  one  in  truth  obtained.  The  object  was  quite  appar- 
ent, to  have  her  documented  as  a  new  vessel,  instead  of  an  old 
one,  wrecked  and  repaired.  The  case,  therefore,  is  directly 
within  the  provision  of  the  act  of  1866.  She  was  not  entitled 
to  the  benefit  of  the  enrolment,  which  had  been  fraudulently 
obtained  for  her,  and  she  is  forfeited. 

Decree  accordingly. 


Be  ALBERT  LEAVITT. 

Fbbbuabt,  1869. 

1.  A  fraudulent  pref erence,  given  by  one  member  of  a  co-partnei^ 

ship  without  the  knowledge,  authority,  or  consent  of  his  co-partner, 
does  not  debar  the  latter  of  his  discharge  in  bankruptcy. 

2.  A  discharge  sbould  be  denied  a  bankrupt  for  fraud,  when  shortly 

before  his  bankruptcy,  being  insolvent,  and  possessed  of  a  note  against 
his  father,  he  took  animals,  exempt  from  attachment  under  the  State 
laws,  in  part  payment  of  the  same,  and  then  sold  the  note  to  a  brother- 
in-law,  and  took  other  animals  also  exempt  from  attachment  in  part 
payment  for  the  note. 

a.  Co-partnership  creditors  are  entitled  to  the  individual  assets  of 
one  co-partner,  who  has  no  individual  creditors,  and  may  oppose  his 
discharge. 

In  Bankbuptcy.  Petition  for  discharge,  both  from  indi- 
yidual  debts,  and  debts  of  the  firm  of  Nye  &  Leavitt,  in 
which  the  bankrupt  was  a  partner. 

Sundry  creditors  objected,  'because  the  bankrupt  had'£i*aud- 
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ulently  preferred  one  creditor,  and  had  fraudulently  conveyed 
away  property  to  prevent  its  distribution  in  bankruptcy. 

Mr.  Hiram  Knawltonj  solicitor  for  petitioner. 
Mr.  William  L.  Putnam^  solicitor  for  creditors. 

Fox,  J.  It  appears  that  the  firm  carried  on  two  stores, 
one  at  Skowhegan  conducted  by  Nye,  and  one  at  Athens, 
about  ten  miles  from  Skowhegan,  under  the  management  of 
Leavitt.  Leavitt  was  also  engaged  in  operating  a  mill  at 
Athens,  and  he  does  not  appear  to  have  had  much  to  do  with 
the  partnership  affairs  at  Skowhegan,  where  the  largest 
amount  of  stock  was  kept  and  the  most  of  the  business  tran- 
sacted. They  failed  in  Jan.,  1868,  and  after  attempting  to 
effect  a  settlement  with  their  creditors  without  success,  they 
filed  their  petitions  in  bankruptcy  on  the  2d  of  March. 

The  first  objection  charges  a  fi*audulent  preference  by  a  pay- 
ment, on  the  2d  of  March,  of  f  300  to  the  Second  National 
Bank  of  Skowhegan  on  a  firm  note.  The  facts  respecting 
this  payment  are  disclosed  by  Nye,  the  other  partner.  H-e 
testifies,  that  having  sold  goods  from  the  store  at  Skowhegan 
on  the  2d  of  March,  just  prior  to  going  to  Augusta  to  pre- 
pare his  petition  in  bankruptcy,  he,  Nye,  paid  $300  part  pro- 
ceeds of  the  sales  to  the  bank,  in  part  satisfaction  of  an  over- 
due company  note  for  $500.  This  payment  Nye  testifies 
was  made  by  him,  without  the  knowledge  or  assent  of  Leav- 
itt, or  his  having  any  reason  to  suppose  that  it  would  be 
made.  Nye  met  Leavitt  the  same  forenoon  at  Augusta,  by 
appointment,  and  their  separate  petitions  in  bankruptcy  were 
prepared  by  the  same  counsel  on  that  day  at  Augusta,  and  were 
then  and  there  sworn  to  by  the  bankrupts.  Nye's  petition 
stated  the  amount  due  to  the  Second  National  Bank  as  $300, 
through  an  error  of  counsel,  as  it  is  now  said,  there  being  in 
fact  only  $200  due  the  Bank,  and  this  statement  was  so  cop- 
ied onto  the  schedules  of  their  liabilities  annexed  to  Leavitt's 
petition. 

There  can  be  no  doubt  that  this  payment,  as  now  pre- 
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sented,  was  a  fraudulent  performance  on  the  part  of  Nye,  which 
unless  explained  would  deprive  him  of  his  discharge ;  and  it 
is  claimed  that  Leavitt,  the  co-partnev,  is  accountable  for  all 
transactions  of  Nye  in  behalf  of  the  firm,  and  must  suffer  the 
like  consequences  as  his  partner  for  the  fraudulent  acts  of  his 
partner.  In  the  aspect  of  this  case  as  presented,  I  do  not 
think  this  result  must  necessarily  follow.  Whilst  one  part- 
ner is  ordinarily  bound  by,  and  responsible  for,  the  doings 
of  his  co-partner  in  behalf  of  the  firm,  this  principle  should 
not  be  extended  to  the  fraudulent  misconduct  of  a  partner, 
and  render  a  partner  criminally  amenable  for  his  co-partner's 
wrongful  conduct,  in  which  he  was  not  personally  a  partici- 
pant. A  preference  or  payment,  in  violation  of  the  provisions 
of  the  bankrupt  act,  is  by  the  act  constituted  and  declared  to 
be  a  fraud,  and  the  most  serious  consequences  result  from  its 
commission.  Each  partner  ought  to  be  held  personally 
accountable  and  amenable  to  its  provisions  for  his  own  fraud- 
ulent misconduct ;  but  I  do  not  think  that  it  was  ever  the 
purpose  of  the  framers  of  this  act  to  punish  an  innocent  part- 
ner, by  a  refusal  of  his  discharge,  for  a  fraudulent  preference 
given  by  his  co-partner  without  his  knowledge,  authority,  or 
consent.  It  is  a  personal  penalty,  to  which  each  party  is  to 
be  made  subject  only  for  his  own  acts  and  deeds. 

If  Nye  is  believed,  and  there  is  nothing  in  contradic- 
tion of  his  testimony,  Leavitt  was  not  a  party  to  this  pay- 
ment, knew  nothing  of  it,  and  the  money  so  paid  was  real- 
ized from  the  sales  of  the  Skowhegan  stock  by  Nye  alone, 
without  any  evidence  before  me,  that  Leavitt  was  informed 
that  these  goods  had  been  sold,  or  that  Nye  was  in  posses- 
sion, from  any  source,  of  any  funds  of  the  co-partnership. 

It  may  be  said  that  the  schedule  of  liabilities  subscribed 
and  sworn  to  by  Leavitt,  on  the  day  of  this  payment,  shows 
that  he  must  have  then  been  aware  of  it.  It  does  show  that 
the  demand  of  the  bank  was  stated  at  only  $800,  but  it 
nowhere  appears  that  Leavitt  was  aware  that  this  note  was 
originally  for  any  larger  amount,  or  that  any  payment  had 
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been  made  upon  it,  and  especially  that  any  payment  bad 
been  made  that  day  by  Nye. 

If  it  had  appeared  that  Leavitt  was,  at  the  time  of  prepar- 
ing his  petition,  aware  of  this  payment,  as  at  present  advised, 
I  should  not,  on  this  account,  have  been  inclined  to  refuse 
him  his  discharge,  unless  it  had  also  appeared  that  he  had 
participated  in,  or  originally  authorized  the  payment  to  be 
made,  and  for  the  reason,  that  at  the  time  of  making  his  peti- 
tion the  fraud  had  been  committed,  the  provisions  of  the  law 
were  already  violated,  the  wrong  and  fraud  had  been  com- 
pleted and  accomplished,  not  by  Leavitt,  but  by  Nye,  without 
Leavitt's  knowledge,  direction  or  authority,  at  the  time  it  was 
done.  He  not  being  an  actor,  not  having  taken  any  part  at 
the  time  in  aid  of  the  guilty  conduct  of  his  co-partner,  I  do 
not  think  he  should  be  punished  so  severely  as  to  be  deprived 
of  his  discharge,  merely  for  the  fact  that  after  the  fraud  was 
committed,  and  he  was  informed  of  it,  he  verified  by  his  oath 
and  signature  the  schedules  as  copied  by  his  counsel  in  his 
behalf,  setting  forth  the  balance  only  of  the  claim  after  deduc- 
tion of  the  amount  thus  paid  by  his  co-partner. 

In  my  opinion,  this  fact  should  not,  by  and  of  itself,  be 
deemed  such  a  ratification  of  the  fraud  of  his  co-partner,  as 
thereby  to  render  him  amenable  to  the  like  consequences,  as 
if  he  had  himself  personally  made  the  fraudulent  payment. 
Such  a  view  would  be  carrying  the  doctrine  of  ratification 
£Etr  beyond  any  case  I  have  met  with,  and  does  not  at  present 
meet  with  my  approval ;  but  I  am  not  required  to  determine 
absolutely  this  question,  as  the  testimony  does  not  satisfy 
me  that  Leavitt  was  actually  aware  of  the  payment  at  the 
time  the  schedules  were  verified  by  him. 

The  second  specification  charges  that  the  bankrupt,  ^'on  or 
about  the  15th  day  of  Feb.,  1868,  was  possessed  of  a  note  of 
about  $600  against  one  Caleb  Leavitt,  and  that  in  contem- 
plation of  bankruptcy,  he  did  exchange  and  dispose  of  said 
note  for  certain  articles  of  personal  property,  which  were 
exempt  from  attachment,  and  for  other  property,  for  the  pur- 
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pose  of  preventing  said  note  from  coming  into  the  hands  of 
the  assignee,  or  of  being  distributed  under  the  bankrupt  act 
in  satisfaction  of  his  debts." 

It  appears,  principally  from  the  bankrupt's  disclosure, 
that  about  the  time  of  their  failure,  Caleb  Leavitt,  father  of 
the  bankrupt,  was  indebted  to  the  firm  to  the  amount  of 
f  174.64;  that  the  bankrupt  credited  Caleb  Leavitt's  account 
on  the  firm  books  with  this  amount,  and  charged  Caleb 
Leavitt  on  his  private  books  the  same  amount,  Caleb  being 
then  indebted  to  him  (or  other  transactions ;  that,  as  the 
bankrupt  thinks,  sometime  in  February,  he  received  from 
Caleb  Leavitt,  in  settlement  of  his  account  against  him,  his 
note  on  two  years,  for  about  $600,  and  aft-erwards,  in  part 
payment  of  the  note,  took  from  Caleb  Leavitt  a  horse,  cow, 
and  ten  sheep,  for  which  he  allowed  him  about  $200.  The 
balance  of  the  note  was  sold  by  the  bankrupt  to  his  brother- 
in-law,  Horatio  C.  Tobey,  at  a  discount  of  twenty-five  per 
cent.,  Tobey  paying  him,  in  the  latter  part  of  February,  ten 
sheep,  a  hog  and  heifer,  and  the  balance  in  money,  as  I  infer, 
although  it  is  not  distinctly  stated  by  the  bankrupt  in  his 
disclosure.  His  excuse  for  selling  the  note  at  the  time  at  so 
great  a  discount  as  given  by  him  is,  that  ^^he  had  nothing  to 
live  upon." 

By  the  29th  sec.  of  the  act,  a  bankrupt  is  debarred  of  his 
discharge  ^^if  he  has  made  any  fraudulent  payment,  gift,  trans- 
fer, conveyance  or  assignment  of  any  part  of  his  property, 
or  has  been  guilty  of  any  frahd  whatever,  contrary  to  the 
true  intent  of  the  act."  By  the  35th  section,  "if  any  person, 
being  insolvent,  or  in  contemplation  of  insolvency  or  bank- 
ruptcy, within  six  months  before  the  filing  of  the  petition  by 
or  against  him,  makes  any  payment,  sale,  etc.,  *  •  or  other 
disposition  of  any  part  of  his  property  to  any  person  who  then 
has  reasonable  cause  to  believe  him  to  be  insolvent,  with  a 
view  to  prevent  his  property  from  coming  to  his  assignee  in 
bankruptcy,  or  to  prevent  the  same  from  being  distributed 
under  this  act,  or  to  aflfect  the  object  of,  or  in  any  way  hinder, 
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impede,  impair  or  delay  the  operation  and  effect  of,  or  to  evade 
any  of  the  provisions  of  this  act,  the  sale,  etc.,  *  shall  be  void, 
and  the  assignee  may  recover  the  property  or  the  value  thereof 
as  assets  of  the  bankrupt,"  and  if  the  same  is  not  made  ^4n 
the  usual  and  ordinary  course  of  business  of  the  debtor,  the 
fact  should  be  prima  facie  evidence  of  fraud." 

In  my  opinion,  the  dealings  of  the  bankrupt,  with  this 
demand  against  his  father  was  in  fraud  of  the  act,  and  not 
in  the  usual  and  ordinary  course  of  business,  but  manifestly 
designed  and  intended  to  prevent  the  demand  from  coming 
to  his  assignee  in  bankruptcy.  The  entries  on  the  bankrupt's 
account  books,  both  day  book  and  ledger,  touching  this 
transaction  have  been  manifestly  altered,  and  done  with  so 
great  skill  and  adroitness,  that  it  is  now  impossible  either 
for  the  counsel  or  court  to  determine  what  the  original  entry 
^  was.  The  great  care  bestowed,  in  so  completely  concealing 
the  terms  of  the  original  entry,  is  cogent  proof  that  there  was 
something  worth  while  to  conceal,  and  that  it  would  not  have 
proved  very  favorable  to  the  bankrupt.  He  states,  that  he 
gave  his  father  credit  on  Dec.  Slst  for  the  $174.54  on  the 
company  books ;  but  I  am  not  satisfied  that  the  entry  was 
made  at  that  time;  on  the  contrary,  I  believe  it  to  have 
been  made  after  the  failure  of  the  firm,  and  when  it  was  well 
known  to  all  their  friends  in  that  vicinity.  The  amount  due 
the  firm  from  Caleb  Leavitt  was  a  part  of  the  assets  of  the 
partnership,  and  any  arrangement  made  by  the  bankrupt  to 
change  the  liability  from  the  firm  to  himself,  and  make  him- 
self the  creditor  of  his  father,  instead  of  the  firm,  after  the 
firm  was  notoriously  insolvent,  with  a  further  purpose  and 
design  to  invest  the  amount  in  property  exempt^  from  attach- 
ment under  the  laws  of  Maine,  and  for  his  future  support, 
was  a  fraud  on  the  firm  creditors,  and  as  I  believe,  clearly 
was  so  designed  and  intended  by  the  bankrupt  at  the  time. 
It  has  been  decided  that  when  partnership  assets  are  not 
exempted  from  execution  by  the  State  laws,  the  bankrupt  is. 
not  entitled  to  any  portion  of  them. 
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The  bankrupt  states  that  the  note  given  on  settlement  by 
his  father  was  about  $600.  From  the  alterations  on  the 
account  books,  and  certain  entries  which  now  appear,  I  am 
induced  to  believe  it  was  for  a  larger  sum,  but  be  that  as  it 
may,  he  receives  from  his  father  various  kinds  of  stock,  all  of 
which  was  ordinarily  exempted  under  the  State  laws,  and  for 
which  he  allows  his  father,  in  part  payment  of  the  note,  about 
$200.  In  the  latter  part  of  February,  just  previous  to  filing 
his  petition  in  bankruptcy,  he  sells  to  his  brother-in-law  the 
balance  of  the  note  at  twenty-five  per  cent,  discount,  and  $100 
of  the  amount  is  paid  him  in  stock,  likewise  exempted,  with 
the  exception  of  ten  sheep,  which  he  claimed  on  his  schedules 
annexed  to  his  petition  should  be  allowed  to  him  under  the 
provisions  of  the  bankrupt  act,  as  he  could  not  hold  them 
exempt  under  the  State  law. 

The  excuse  he  presents  for  selling  the  note  at  so  large  a 
discount  is  the  length  of  time  it  had  to  run,  and  that  ^^he  had 
nothing  to  live  on." 

It  is  true  that  the  note  was  not  payable  for  two  years,  but 
as  it  seems  to  me,  this  was  a  part  of  the  plan  and  contrivance 
for  defrauding  the  creditors  of  the  demand.  He  was  under 
no  necessity  of  taking  the  note  for  that  length  of  time,  or  in 
fact  of  taking  any  note ;  his  father's  rights  were  all  protected 
if  the  account  was  left  open  and  unadjusted,  whilst  the 
assignee  could  much  more  readily  have  converted  the  demand 
into  money,  if  it  had  remained  an  open  account  liable  to  suit, 
if  not  paid  on  request.  Again,  if  the  bankrupt  needed  any« 
thing  for  the  support  of  his  family,  he  could  have  compelled 
his  father,  from  time  to  time,  to  pay  him  according  to  his 
necessities,  if  ^e  was  indebted  to  him  on  account ;  but  after 
he  had  accepted  the  note  payable  in  two  years,  it  was  then 
wholly  at  his  father's  option  to  pay  anything  or  not,  as  he 
should  see  fit.  In  the  one  case,  by  allowing  matters  to  remain 
as  they  were,  the  bankrupt,  if  in  need,  could  control  his 
father,  whilst  in  the  other  he  was  wholly  powerless  to  compel 
his  father  to  do  anything  for  his  relief  before  the  note 
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matured.  It  does  not  appear  from  any  evidence  that  his 
father  could  not,  at  the  time  he  gave  the  note,  have  paid  the 
entire  demand,  if  the  bankrupt  had  seen  fit  to  require  it  of 
him.  His  credit  was  certainly  good,  as  his  son  was  ready  to 
trust  him  for  two  years  for  this  large  amount,  increasing  the 
liability  by  assuming  to  himself  the  amount  due  to  the  firm 
from  his  father. 

The  excuse  that  the  avails  from  this  note  were  necessary 
for  the  bankrupt's  support,  I  deem  equally  untenable.  The 
note  was  sold  to  Tobey  the  latter  part  of  February,  and  the 
petition  in  bankruptcy  was  filed  the  2d  day  of  March ;  dur- 
ing this  short  period  not  a  large  amount  could  have  been 
actually  expended  by  the  bankrupt  in  the  support  of  his 
family,  and  not  much  was  applied  to  procuring  supplies  in 
advance,  as  the  amount  of  such  on  hand,  as  stated  in  his 
schedules,  is  only  $40.  It  further  appears  that  at  this  time 
he  was  in  the  possession  of  the  remains  of  the  Athens  stock 
in  trade,  and  there  was  also  the  stock  at  Skowhegan,  from 
either  of  which,  he  could  have  obtained  all  that  was  neces- 
sary for  his  immediate  wants.  His  examination  shows  that 
after  Jan.  1st,  he  collected  in  cash  $322.40  of  Wood  &  Libby, 
a  portion  of  which  he  paid  on  a  note  held  against  him  by  the 
bank,  leaving  in  his  hands  more  than  $80,  which  he  could 
have  applied  to  his  maintenance,  and  probably  did,  as  he 
gives  no  further  account  of  it,  and  which  would  have  been 
all  that  was  requisite  previous  to  his  petition  in  bankruptcy. 

I  am  perfectly  satisfied  that  there  was  no  real  necessity  for 
his  disposal  of  this  note  to  Tobey,  but  on  the  contrary,  it 
was  wholly  unjustifiable  and  without  excuse,  with  no  other 
motive  or  purpose  that  I  can  discover,  than  to  appropriate 
to  the  bankrupt's  own  gain  and  advantage  this  entire  claim, 
and  deprive  his  creditors  of  all  benefit  from  it. 

That  such  was  the  fraudulent  purpose  and  intent  of  the 
bankrupt  is  demonstrated  by  the  course  he  pursued  in  con- 
verting three  hundred  dollars  of  this  demand  into  stock,  the 
larger  portion  of  which  would,  as  he  supposed,  become  exempt 
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under  the  laws  of  this  State,  and  all  that  was  not  so  exempt, 
he  claimed  in  his  petition  and  schedules  should  be  exempted 
and  allowed  to  him  under  other  provisions  of  the  bankrupt 
act.  At  this  time,  when  he  acquired  this  stock,  he  was 
deeply  insolvent.  Such  kind  of  property  he  had  never  before 
thought  it  prudent  or  needful  for  him  to  become  the  owner 
of  when  in  prosperous  circumstances,  but  after  his  failure, 
wheE  he  was  not  the  owner  of  a  foot  of  land  for  their  pas- 
ture or  sustenance,  he  finds  it  necessary  to  invest  9800  in 
sheep,  a  cow,  horse,  yearling  heifer,  and  hog,  proving  as  I 
think  most  conclusively,  that  he  designed  as  far  forth  as  it 
was  possible,  to  prevent  its  distribution  under  the  bankrupt 
law,  and  its  coming  to  his  assignee  for  his  creditors'  benefit. 
His  failure  was  notorious,  and  I  can  entertain  no  doubt,  was 
then  well  known  to  his  father  and  Tobey,  and  that  they  were 
also  well  aware  of  the  purpose  and  design  of  their  relative  in 
so  disposing  of  his  property.  His  dealing  with  this  demand 
was  certainly  not  in  the  usual  and  ordinary  course  of  busi* 
ness,  and  is  therefore  prima  facie  evidence  of  fraud. 

It  is  argued,  that  these  proceedings  were  not  in  contem- 
plation of  bankruptcy,  as  the  firm  was  endeavoring  to  effect 
a  compromise  with  its  creditors,  and  that  negotiations  with 
this  object  continued  until  Feb.  29th.  It  is  true,  that  such 
negotiations  were  in  progress  until  that  day,  but  so  soon  as 
it  was  discovered  that  they  would  not  succeed,  the  parties 
immediately  filed  their  petitions  to  be  adjudged  bankrupt; 
and  I  cannot  doubt,  that  during  the  entire  negotiations,  it 
was  the  purpose  of  the  parties  to  avail  themselves  of  the 
bankrupt  act,  if  they  did  not  effect  a  settlement.  If  any 
doubt  however  existed  on  this  point,  it  is  beyond  dispute, 
the  parties  were  then  deeply  insolvent,  and  in  that  condition 
these  proceedings  with  the  claim  against  Caleb  Leavitt  were 
in  fraud  of  the  law,  and  such  as  must  debar  the  bankrupt  of 
his  discharge,  the  same  as  if  they  had  been  done  in  contem- 
plation of  bankruptcy,  and  an  amendment  of  the  specifica* 
tions  to  this  extent,  would  not  be  unreasonable. 
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The  bankrupt  claims,  that  the  property  thus  converted  by 
him  to  his  own  use  was  his  individual  estate  and  not  partner- 
ship assets,  and  however  fraudulent  his  conduct  and  dealings 
with  it  may  have  been,  the  objecting  creditors  cannot  avail 
themselves  of  it,  as  they  are  partnership  and  not  individual 
creditors ;  that  the  latter  only  can  object  on  this  ground  to 
his  discharge,  as  they  are  alone  injured  and  defrauded. 

In  the  first  place,  it  appears  that  nearly  f  200  of  this  amount 
was  originally  due  to  the  firm  from  Caleb  Leavitt,  and  of  this 
sum,  by  these  proceedings,  the  firm  creditors  have  certainly 
been  defrauded.  Secondly,  there  is  no  evidence  before  me 
that  there  existed  any  individual  liabilities  of  this  bankrupt, 
and  if  he  was  not  thus  indebted,  his  firm  creditors  were  enti- 
tled to  the  benefit  of  this  claim.  So  that,  without  further 
answers  to  the  objection  which  could  be  suggested,  I  am 
quite  clear  on  the  proof,  that  the  creditors  now  present, 
have  a  right  to  insist  on  their  objection  to  his  discharge,  not- 
withstanding they  are  co-partnersbip  and  not  individual 
creditors. 

For  thus  attempting  to  appropriate  and  absorb  so  large  a 
portion  of  his  estate,  after  he  had  become  notoriously  insol- 
vent, this  bankrupt  must  be  denied  his  discharge  ;  and  I  shall 
not  hesitate,  whilst  I  am  called  upon  to  administer  the  bank- 
rupt law,  so  to  determine  in  all  attempts  as  flagrant  as  the 
present  appears  to  be  to  me.  Such  persons  will  find,  when 
they  have  become  insolvent,  that  it  will  not  prove  for  their 
benefit  and  advantage  to  devote  their  whole  attention  to  the 
provisions  of  the  exemption  laws  of  the  State,  and  to  ascer- 
taining in  what  way  they  may  contrive  to  keep  the  rem- 
nants of  their  property,  and  still  avail  themselves  of  the  bene- 
fits of  the  bankrupt  act.  On  the  contrary,  it  should  occur  to 
the  bankrupts  that  their  creditors  have  still  certain  claims 
and  rights,  and  that  in  granting  them  so  great  a  boon  as  an 
absolute  release  from  all  their  liabilities,  the  law  in  turn 
demands  of  them  to  surrender  to  their  assignee  their  estate 
without  any  fraudulent  diminutions,  trusting  to  the  discre- 
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tioD  and  liberality  of  the  assignee  and  the  court  to  make 
them  such  further  allowances  beyond  the  property  already 
fairly  exempted  to  them  under  the  State  law,  as  in  their 
peculiar  circumstances,  they  shall  be  found  entitled  to  under 
the  liberal  provisions  of  the  bankrupt  law.  By  endeavoring 
to  grasp  the  whole  estate  they  may  fail  to  obtain  the  greater 
prize,  their  discharge. 

Diseharffe  denied. 


THE  MARIA  WHITE. 

Mat,  18d9. 

1.  A  perishable  cargro  may  be  sold  by  the  master  at  the  port  of  dis- 

charge for  the  benefit  of  all  conceraed,  when  the  consignees  refuse 
to  recelTC  it,  and  it  cannot  readily  be  stored  in  a  place  soitable  to 
preserve  it. 

2.  The  master  need  not,  before  sale,  await  the  expiration  of  lay- 

days, within  which  the  cargo  is  to  be  discharged  by  the  shippers,  who 
are  consignees,  if  they  refnse  to  receive  it 

3.  Owners  of  the  yessel,  in  such  case,  may  recover  from  the  ship- 

pers full  stipulated  freight,  less  the  net  proceeds  from  the  sale  of  the 
cargo. 

In  Admiralty,  Libel  in  perscmam  by  the  owners  of  the 
vessel  against  the  shippers,  to  recover  freight  according  to 
the  terms  of  a  bill  of  lading,  for  carrying  a  cargo  of  ice  from 
Gardiner,  Maine,  to  New  Orleans,  that  had  been  sold  on 
arrival  by  the  master  from  necessity,  inasmuch  as  it  was  per- 
ishable and  the  consignees  had  refused  to  receive  it* 

The  owners  of  the  cargo,  who  were  both  shippers  and  con- 
signees, appeared,  and  answered  that  they  did  not  refuse  to 
receive  the  cargo  at  the  port  of  discharge,  but  that  the  mas- 
ter, without  authority  or  necessity,  sold  and  sacrificed  it,  and 
that  the  owners  of  the  vessel  are  chargeable  with  its  value, 
which  was  much  greater  than  the  stipulated  freight. 
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Mr,  Henry  B,  Cleaves^  Mr.  Nathan  Cleaves  and  Mr,  Joseph 
Howard,  proctors  for  libellant. 

Mr.  William  L,  Putnam,  proctor  for  respondents. 

Fox,  J.  This  libel  is  promoted  by  the  owners  of  the  brig, 
one  of  whom  was  master,  to  recover  from  the  respondents 
Messrs.  Cheeseman  and  Marshall,  the  balance  of  the  freight 
for  the  transportation  of  a  cargo  of  ice  for  the  respondents 
from  Gardiner  to  New  Orleans.  The  bill  of  lading  is  pro- 
duced as  evidence  of  the  contract.  It  bears  date  at  Gardiner, 
August  21, 1865,  and  recites  '*the  lading  on  board  of  the  brig 
of  260  tons  of  ice  by  the  respondents ;  ice  and  dunnage  to  be 
loaded  and  discharged  by  shippers,  with  the  assistance  of 
vessel's  crew;  freight  $8,000."  Certain  stipulations  are 
found  in  the  bill  of  lading  touching  the  care  to  be  exercised 
over  the  cargo  on  the  voyage  by  the  master,  upon  which  no 
question  is  presented.  "The  ice  was  to  be  delivered  in  like 
good  order  and  condition,  excepting  what  may  be  lost  by  the 
natural  waste  of  the  article,  at  New  Orleans,  the  danger  of 
the  seas  only  excepted,  unto  Cheeseman  and  Marshall  or 
agents,  for  the  medical  department  of  the  United  States  Army 
or  their  assigns.  Freight  for  said  ice,  payable  at  place  of  dis- 
charge, after  a  proper  discharge  of  cargo ;  twelve  working  lay- 
days for  discharge  of  cargo  ;  after  that,  demurrage  at  the  rate 
of  fifteen  cents  per  ton  on  each  register  ton  of  vessel  per  day." 

The  brig  arrived  about  seven  miles  below  New  Orleans  on 
the  21st  of  September.  The  captain  went  up  to  the  city  and 
ascertained  that  one  Gould  was  acting  agent  of  the  respond- 
ents, who  were  engaged  in  the  business  of  shipping  ice  to 
that  place.  The  master  called  on  Gould  that  afternoon,  and 
informed  him  that  he  had  this  cargo  on  board  and  was  ready 
to  deliver  it.  Gould  replied,  that  he  was  the  agent  of 
respondents,  but  had  not  received  from  them  any  bill  of 
lading,  or  instructions  about  the  cargo.  The  next  day,  the 
master  again  called  on  Gould  and  tried  to  get  him  to  receive 
the  cargo.    Gould  offered  to  receive  it,  but  said  that  he  could 
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not  pay  the  freight  or  any  part  of  it,  as  he  had  no  funds. 
The  master  offered  to  deliver  him  the  cargo  if  he  would  pay 
one  thousand  dollars  on  account  of  the  freight  and  endorse 
on  the  bill  of  lading  that  the  cargo  had  been  delivered. 
Gould  replied  that  he  could  not  do  it  as  he  had  no  funds,  and 
did  not  know  as  he  could  raise  money  enough  to  pay  expense 
of  unloading  the  cargo.  Notice  was  given  in  the  public 
prints,  calling  for  the  agent  of  respondents  to  come  forward 
and  receive  the  cargo,  in  reply  to  which,  Gould  again  appeared, 
claiming  to  act  in  behalf  of  respondents,  offering  to  receive 
the  cargo  and  give  the  master  sight  drafts  on  respondents  for 
the  freight  money,  but  at  the  same  time  informing  the  mas- 
ter, that  his  drafts  heretofore  drawn  on  the  respondents 
had  been  returned  protested  for  non-acceptance,  one  of  which 
for  tSOO,  or  $600  was  shown  to  the  master  by  Gould. 

Gould  finally  notified  the  master  that  he  would  have  noth- 
ing to  do  with  the  cargo,  and  that  he  abandoned  all  claims 
to  it.  The  master  thereupon  took  legal  advice,  and  by  direc- 
tion of  counsel  the  cargo  was  sold  on  the  afternoon  of  Octo- 
ber 4th  at  public  auction  for  the  benefit  of  whom  it  might  con- 
cern. The  quantity  of  ice  delivered  as  per  auctioneer's  certi- 
ficate was  153  tons,  and  the  net  amount  realized  was  $664.85. 
The  sale  was  advertised  in  three  daily  papers,  and  a  large 
company  was  in  attendance.  The  respondents  had  another 
cargo  of  ice  at  the  time  in  New  Orleans,  and  so  far  as  there 
is  any  evidence  before  the  court,  the  sale  was  fairly  and  hon- 
estly conducted,  and  the  fair  cash  value  realized. 

The  vessel  was  not  entered  at  the  custom  house  until  Sep- 
tember 28d,  and  did  not  reach  her  berth  until  that  day,  but 
she  could  have  been  ready  to  discharge  on  the  morning  of 
September  22d,  if  Gould  had  been  prepared  to  receive  the 
cargo  and  pay  freight  according  to  the  bill  of  lading.  The 
master  remained  at  New  Orleans  until  the  29th  of  October, 
but  he  received  no  communication  from  the  respondents, 
and  it  is  not  shown  that  the  bill  of  lading  was  ever  forwarded 
by  them  to  New  Orleans,  or  that  at  any  time  they  advised 
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Gould,  or  any  other  person  there,  in  relation  to  the  cargo. 
The  master  applied  to  the  medical  department  at  New 
Orleans  to  receive  the  cargo,  but  it  was  declined. 

The  answer  of  the  respondents  admits  that  the  master  did 
notify  their  agent  at  New  Orleans  of  his  arrival,  but  claims 
that  the  notice  was  given  on  the  23d,  instead  of  the  21st,  and 
sets  forth  in  justification,  ^'that  defendants  at  that  time  reason- 
ably expected  and  supposed  that  their  said  agent  at  New 
Orleans  would,  on  the  arrival  of  said  cargo,  have  sufficient 
funds  to  pay  said  freight,  and  they  now  believe  that  he  did 
have  sufficient  funds  as  aforesaid,  but  that  they  are  informed 
and  believe  that  when  called  on  by  the  master  of  said  vessel 
as  alleged  in  said  libel,  he  did  refuse  to  pay  said  freight  in 
the  manner  stipulated  as  aforesaid,  but  he  did  not  refuse  to 
receive  said  cargo,  or  have  anything  to  do  with  it,  but  gave 
as  a  reason  for  not  paying  freight  that  he  had  no  funds,  but 
that  he  would  receive  the  cargo  and  give  sight  drafts  for 
the  freight  on  defendants,  which  drafts  would  have  been 
duly  honored  and  paid.'' 

The  agency  of  Gould  is  therefore  fully  admitted  by  the 
respondents,  and  I  am  satisfied  from  all  the  evidence  in  the 
case,  that  at  last,  he  abandoned  the  cargo  to  the  master  and 
refused  to  have  anything  to  do  with  it ;  and  that  before  this, 
he  had  been  requested  by  the  master  to  obtain  instructions 
from  his  principals  by  telegraph,  to  which  he  replied  that  the 
lines  were  out  of  order ;  and  on  another  occasion  that  he  had 
received  no  reply  from  them.  Whilst  I  am  still  of  opinion,  as  I 
intimated  at  the  trial,  that  the  mere  declaration  of  the  agent, 
that  he  had  sent  a  telegram  but  had  not  received  a  reply, 
may  not  be  admissible  as  evidence  of  the  fact  that  such  a 
telegram  had  been  sent  by  him,  I  think  the  fact  of  the  agent's 
having  so  informed  the  master  is  legal  evidence  bearing  upon 
the  question  of  good  faith  on  the  master's  part,  and  of  his 
desire  and  purpose  to  obtain  directions  from  the  shippers  as 
to  the  disposition  to  be  made  of  their  property. 

The  agent,  whose  duty  it  was  to  receive  this  property, 
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having  thus  abandoned  it  with  the  information  to  the  mas- 
ter that  he  could  get  no  instructions  from  the  shippers,  what 
was  the  dutj  of  the  master  under  all  the  circumstances? 
In  the  case  of  an  ordinary  cargo,  the  duty  of  the  master 
under  such  circumstances,  is  settled  by  the  Supreme  Court 
of  the  United  States,  in  the  case  of  The  Eddy^  5  Wall.,  495. 
In  the  opinion  Judge  Clifford,  says,  ^^When  the  goods  are  not 
accepted  by  the  consignee  or  owner  of  the  cargo,  the  carrier 
should  not  leave  them  exposed  on  the  wharf,  but  should  store 
them  in  a  place  of  safety,  notifying  the  consignee  or  owner 
that  they  are  so  stored,  subject  to  the  lien  of  the  ship  for  the 
freight  and  charges,  and  after  he  has  done  so,  he  is  no  longer 
liable  on  his  contract  of  affreightment." 

The  master  has  a  lien  on  his  cargo  for  the  freight  due 
thereon,  but  this  lien  is  a  mere  right  of  retention  to  hold  the 
property  as  security  for  the  payment  of  the  amount  due,  and 
does  not  authorize  him  to  sell  the  property  to  obtain  the 
amount.  His  proper  course  is,  either  to  retain  the  property 
from  the  consignees,  or  else  to  libel  it  in  admiralty,  as  this  is 
a  maritime  lien,  which  the  District  Court  of  the  United  States 
will  enforce  and  render  available  by  taking  the  property  into 
its  custody,  and  determining  the  amount  due,  and  ordering 
a  sale  of  a  sufficient  portion  to  realize  the  amount  with  inci- 
dental expenses.  I  do  not  think  any  case  can  be  found, 
which  will  justify  a  sale  by  a  master  of  a  portion  of  his  cargo 
merely  to  defray  his  lien  for  its  freight.  If  such  an  one  is 
reported,  it  has  escaped  my  observation.  If  this  is  the  only 
ground  on  which  this  sale  is  to  be  sustained,  I  should  think 
the  master  was  not  justified.  It  is  claimed  however,  that  it 
was  a  necessity ;  that  the  master  was  so  situated  that  he  could 
not  adopt  any  other  course ;  that  he  was  obliged,  from  the 
very  necessity  of  the  case,  to  act  as  he  did ;  and  on  the  whole, 
I  am  inclined  to  adopt  this  view  of  the  transaction. 

The  agent  of  the  shippers  had,  by  his  abandonment  of  the 
property,  so  placed  the  master  that  he  had  become  the  agent 
for  all  parties  interested,  and  he  had  reason  to  believe  that 
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the  shippers  had  themselves  consented  to  that  condition  of 
things,  as  no  advices  or  bill  of  lading  had  been  received  from 
them,  although  the  master  believed  that  an  attempt  had  been 
made  to  obtain  their  directions.  He  was  in  a  warm  climate 
with  a  cargo  of  a  most  perishable  nature,  fast  wasting  away 
by  the  mere  heat,  more  than  forty  per  cent,  having,  as  it 
appears,  been  already  lost.  The  cargo  was  of  a  character 
which  required  a  special  warehouse  for  its  preservation,  one  of 
peculiar  construction,  built  for  storing  ice,  and  there  is  no 
evidence  before  me  that  such  a  building  could  have  been 
obtained  by  the  master,  excepting  that  belonging  to  respond- 
ents, and  this  only  by  his  surrendering  all  claim  on  the  prop- 
erty and  delivering  it  to  their  agent,  taking  drafts  upon  them 
for  payment,  which  he  had  good  reason  to  believe  would  be 
protested,  and  which  he  was  under  no  obligation  to  receive 
and  abandon  his  lien. 

The  cargo  was  of  such  a  nature  that  it  would  very  much 
diminish  by  its  removal,  and  it  must  also  have  been  attended 
with  very  great  expense,  the  article  being  excessively  bulky 
in  proportion  to  its  value.  The  bill  of  lading  requires  the 
cargo  to  be  discharged  by  the  shippers  with  aid  of  the  crew, 
and  there  is  not  any  evidence  before  me  of  any  resources  at 
the  captain's  command,  to  defray  the  expenses  of  discharging, 
if  a  place  could  have  been  obtained  for  it.  It  is  true  th& 
master  might  have  instituted,  before  the  District  Court  of 
the  United  States,  a  libel  for  his  freight,  but  I  apprehend  the 
consequences  would  have  been,  that  after  defraying  the 
court  expenses,  a  much  smaller  amount  would  have  remained 
to  the  credit  of  the  defendants  than  now  appears.  It  is 
claimed  that  the  sale  was  made  before  the  lay-days  stipulated 
in  the  bill  of  lading  had  expired,  and  such  appears  to  have 
been  the  case.  But  the  sale  was  delayed  to  so  late  a  day, 
that  the  vessel  could  not  possibly  be  discharged  before  the 
expiration  of  the  lay-days,  and  the  respondents  never  appeared 
to  claim  the  benefit  of  the  lay-days  under  the  bill  of  lading. 
The  agent  having  declined  to  receive  the  cargo,  and  the  mas^ 
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ter  having  become  agent  for  all  interested,  I  do  not  think  he 
was  absolutely  bound  to  wait  for  the  expiration  of  the  lay- 
days before  the  sale. 

In  1  Par.  Mar.  L.,  248,  it  is  said,  ^*If  the  charterer  has 
refused  to  load  a  cargo,  the  master  should  proceed  at  once  to 
obtain  another,  and  not  wait  till  the  time  expires  during 
which  the  charterer  had  a  right,  by  the  charter  party,  to  put 
on  board  goods."  He  cites  Blight  vs.  Po^e,  3  B.  &  P.,  295, 
note,  where  a  vessel  was  allowed  thirty  lay-days  by  the  charter, 
but  on  her  arrival,  the  captain  was  informed  by  defendants' 
agents  that  the  government  had  prohibited  the  exportation 
of  the  cargo,  and  that  it  would  not  be  in  their  power  to  fur- 
nish it.  The  captain  however,  entered  the  port  and  remained 
forty-nine  days,  and  then  returned  in  ballast.  Lord  Kenyon 
held,  that  notice  having  been  given  to  the  master  that  the  cargo 
would  not  be  provided,  there  was  no  pretence  to  hold  the 
defendant  answerable  for  demurrage.  This  authority  is  cited 
with  approbation  by  Co  wen,  J.,  in  Heekscher  vs.  MeCec^  21 
Wen.,  309,  where  he  says,  ^^It  was  completely  ascertained 
that  Low,  Wilson  &  Co,  could  not  fill  the  130  tons,  and  the 
ship  was  not  even  bound  to  remain  till  the  lay-days  had  ex- 
pired with  any  view  to  performance.  And  if  there  is  nothing 
more  in  the  case,  the  master  might  have  immediately  weighed 
anchor  and  sailed  for  home.  The  defendant's  contract  might 
be  considered  as  pro  tanto  already  broken,  and  the  master 
absolved  from  the  duty  of  all  further  stay." 

The  case  of  Avtry  vs.  B<nod(m^  85  £.  C.  L.,  728,  affirmed 
on  appeal,  88,  £.  C.  L.,  952,  is  not  inconsistent  with  this 
view  of  the  law,  as  Ld.  Campbell,  in  delivering  the  opinion  of 
the  court,  states  that  the  evidence  did  not  show  an  absolute 
refusal  to  provide  a  cargo  for  the  ship,  but  he  says,  ^^If  the 
defendant,  within  the  running  days  and  before  the  deciarar 
tion  of  war,  had  positively  informed  the  captain  that  no  cargo 
had  been  provided,  or  would  be  provided  for  him  at  Odessa, 
and  that  there  was  no  use  in  his  remaining  there  any  longer, 
the  captain  might  have  treated  this  as  a  breach  and  renun- 
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ciation  of  the  contract ;  and  thereupon,  sailing  away  from 
Odessa,  he  might  have  loaded  a  cargo  at  a  friendly  port  from 
another  person,  whereupon  the  plaintiff  would  have  had  a 
right  to  maintain  an  action  on  the  charter  party,  to  recover 
damages  equal  to  the  loss  he  had  sustained  from  the  breach 
of  contract  on  the  part  of  the  defendant.  The  language  used 
by  the  defendant's  agent  before  the  declaration  of  war  can 
hardly  be  considered  as  amounting  to  a  renunciation  of  the 
contract,  &c." 

Curtis,  J.,  in  Clarke  ^  Crabtree^  2  Curtis,  92,  says,  '*It  is 
objected,  that  the  master  waited  but  twenty-four  hours  at 
Bonaire ;  that  if  a  master  sails  away,  without  waiting  the  stip- 
ulated number  of  lay-days,  if  the  number  is  stipulated,  or  a 
reasonable  number,  if  there  be  no  stipulated  number,  he  can- 
not recover  for  dead  freight,  and  that  the  evidence  shows, 
that  three  to  five  days  is  the  usual  and  therefore  the  reason- 
able number  at  Bonaire.  But  the  evidence  only  proves  three 
to  five  days,  the  ordinary  time  occupied  in  taking  a  cargo  of 
salt  on  board  there ;  not  to  wait  to  find  a  cargo ;  and  if  the 
master  ascertained,  in  less  than  twenty-four  hours  that  by 
waiting  three  to  five  days,  he  could  not  obtain  a  cargo,  he 
was  not  only  not  bound  to  wait,  but  he  had  no  right  to  wait 
and  impose  the  charge  of  lying  there  on  the  charterers." 

I  do  not  deem  it  an  insuperable  objection  to  the  validity  of 
the  sale  of  the  cargo  of  The  Maria  White  that  it  occurred 
before  the  expiration  of  the  stipulated  lay-days.  Was  the 
sale  justifiable  from  necessity  ? 

In  The  Schooner  CassiuSy  2  Sto.,  96,  Story,  J.,  says,  ''But 
suppose  in  the  next  place  there  was  a  final  refusal  to  receive 
the  cargo  by  the  consignee,  did  that  authorize  the  master 
to  carry  it  to  New  Orleans  ?  *  *  I  agree  that  in  cases  of 
necessity,  the  master  becomes  by  mere  intendment  and 
authority  of  law  the  agent  of  all  concerned,  as  well  of  the 
owners  of  the  cargo  as  of  the  ship.  But  this  right  of  the 
master  is  to  be  clearly  made  out  by  unquestionable  proof  of 
such  necessity.    In  the  present  case,  the  cargo  could  have 
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been  landed  at  Velasco,  which  was  the  port  of  destination. 
Then  there  was  no  necessity  of  carrying  it  elsewhere-  It  is 
said,  it  could  not  have  been  sold  at  Velasco  for  want  of 
money  in  the  hands  of  purchasers.  Be  it  so.  But  there  was 
no  necessity  of  any  sale,  the  cargo  was  not  perishable,  and 
therefore  the  sale  would  have  been  unjustifiable  on  the  part 
of  the  master,  since  it  would  not  have  been  a  sale  from 
necessity.  *  *  If  the  consignee  refused  to  receive  the  cargo 
after  it  was  landed,  and  to  give  the  bill  on  New  York  for 
the  freight,  then  it  became  the  duty  of  the  master  to  place 
the  same  in  the  hands  of  some  trustworthy  person  for  the 
security  of  his  lien  for  the  freight,  and,  subject  thereto  for 
the  benefit  and  account  of  the  owners.  But  no  right,  even 
under  such  circumstances,  could  exist  on  the  part  of  the 
master  to  sell  the  cargo,  unless  it  was  perishable  and  might 
otherwise  have  been  lost  or  have  perished.  *  *  It  might, 
perhaps,  have  admitted  of  a  very  different  construction,  if  the 
cargo  could  not  have  been  landed  at  Velasco,  or  there  depos- 
ited in  safety  for  the  owners,  or  if  the  sale  had  become  indis- 
pensable from  the  perishable  nature  and  condition  thereof." 

In  that  case,  the  cargo  was  lumber,  freight  payable  in  New 
York ;  applying  the  principles  there  laid  down  to  this  cargo 
of  ice,  in  a  warm  latitude,  fast  wasting  away,  with  no  proper 
place  for  storage,  and  with  no  funds  to  pay  the  expenses  of 
discharging  the  cargo,  I  am  well  justified  in  holding  that 
this  sale  was  from  necessity,  and  authorized  under  the  spec- 
ial circumstances  attending  it.  It  would  perhaps  have  been 
more  in  strict  accordance  with  his  duties,  after  the  agent  had 
abandoned  the  cargo,  if  the  master  had  himself  attempted  to 
communicate  with  the  shippei-s  by  telegraph.  But  I  think 
that  his  failing  so  to  do  should  not  be  held  so  great  a  viola- 
tion of  his  duty,  as  to  render  invalid  all  his  subsequent  pro- 
ceedings, taken  under  advice  of  counsel,  and  which  were  all 
conducted  in  good  faith  on  his  part,  and  which  I  apprehend 
have  proved  as  beneficial  to  the  respondents  as  any  course 
which  could  have  been  adopted,  especially  as  their  own  agent 
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induced  the  master  to  believe,  that  the  respondents  were 
unwilling  to  send  instructions  in  regard  to  their  property. 

In  case  of  The  Schr,  Treasurer^  Sprague,  475,  which  was 
in  relation  to  a  cargo  of  coal,  the  bill  of  lading  of  which 
had  been  assigned  to  the  libellant,  but  which  he  did  not 
receive.  Judge  Sprague  says,  '*Even  if  the  libellant  were  the 
owner  of  it,  the  master  would  have  been  authorized,"  in  case 
of  an  absolute  refusal  by  him  to  receive  the  cargo,  ^as  an  agent 
from  necessity,  to  dispose  of  the  cargo,  and  would  have  been 
responsible  for  the  net  proceeds,  after  deducting  freight  and 
his  expenses  and  compensation  as  such  agent."  If  such  a 
necessity  could  exist  in  the  case  of  a  cargo  of  coal  in  Boston 
harbor,  where  the  owner  resided,  and  where  probably  a  hun- 
dred places  for  its  landing  could  be  procured,  much  stronger 
must  it  exist  in  case  of  a  cargo  of  ice  at  New  Orleans  in  the 
early  part  of  October,  on  board  a  single  deck  vessel,  not  very 
carefully  stowed  and  protected  from  the  sun  as  it  appears 
from  the  great  waste  of  forty  per  cent,  in  as  many  days,  on  a 
voyage  from  Maine. 

It  must  be  remembered,  that  in  the  very  outset  the  respond- 
ents failed  to  comply  with  their  duty.  They  should  have 
forwarded  the  bill  of  lading  with  instructions  to  their  agent, 
and  provided  him  with  funds  to  pay  freight.  All  this  they 
entirely  failed  to  do.  Their  retention  of  the  bills  of  lading 
is  quite  inexplicable.  By  their  neglect,  and  the  abandonment 
of  their  property  by  their  agent,  the  master  was  thrown  into 
a  perplexing  and  hazardous  situation  ;  he  was  obliged  to  deal 
with  a  perishable  article.  Delay  would  be  ruinous  to  the 
thing  itself,  and  attended  with  great  expense  of  demur- 
rage if  the  cargo  should  be  allowed  to  remain  on  board  the 
vessel,  and  if  removed  and  stored  on  owner's  account,  had 
it  been  practicable,  in  all  probability  the  owners  would  not 
have  been  benefited  thereby ;  under  such  circumstances,  the 
conduct  of  the  master  should  not  be  severely  scrutinized  by 
a  court  of  admiralty,  so  as  to  establish  a  liability  in  behalf  of 
parties  as  negligent  as  these  respondents  are  shown  to  have 
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been.  The  master  acted  honestly,  and  as  he  believed  to  be 
for  the  best  interests  of  all  parties  under  the  very  critical 
position  in  which  he  was  placed,  and  on  the  whole,  the  ship- 
pers have  no  right  or  occasion  to  object  to  his  conduct  in 
their  behalf. 

The  libel  contains  a  claim  for  three  days  demurrage  which 
is  not  allowed. 

Decree  for  the  freight^  less  the  net  proceeds  of  sales  of  cargo 
at  New  Orleans^  viz :  for  $2,335,  and  interest  from  date  of 
filing  libel. 


JOHN  Q.  SCAMMON,  Assignee, 

vs. 
THOMAS  H.  COLE,  bt  al. 

July,  1869. 
(Affirmed  on  Appeal,  8  Clif.,  472.) 

1.  Insolvency,  within  the  meaning  of  the  bankrupt  act,  is  an  inability 

to  pay  debts  in  the  ordinary  course  of  business  as  persons  In  trade 
usually  do. 

2.  A  morti^afire,  given  within  four  months  of  bankruptcy,  by  a  debtor 
who  was  insolrent,  to  a  person  liable  as  surety  or  indorser  upon  the 
debtor's  notes,  to  secure  the  payment  of  a  loan  with  which  such 
notes  were  paid,  and  with  an  intent  to  gjye  the  mortgagee  a  prefer- 
ence, the  mortgagee  haying  reasonable  cause  to  believe  the  debtor 
insolvent,  is  a  preference  within  the  d5th  section  of  the  bankrupt  act. 

8.  A  mortgage,  so  given,  is  not  a  transaction  in  the  usual  and  ordi- 
nary course  of  business,  and  is  prima  facie  fraudulent 

4  Such  mortgagee's  knowledge  of  the  insolvency  of  the  debtor 
is  immaterial,  if  he  had  reasonable  cause  to  believe  him  insolvent. 

In  Equity.  Bill  by  the  assignee  of  Chadboume  &  Newell, 
bankrupts,  to  set  aside  a  mortgage  made  by  them  within  four 
months  of  their  bankruptcy  as  a  preference  under  §  85  of 
the  bankrupt  act. 
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RespoDdentB  by  answer  denied  that  the  mortgage  was  a 
preference,  but  averred  that  it  was  given  as  security  for  a 
loan  made  at  the  time. 

The  cause  was  heard  upon  bill,  answer  and  proofs. 

Mr.  John  Band^  solicitor  for  the  orator. 

Mr.  Almon  A.  Strout  and  Mr.  0-eorge  F.  Shepley^  solici- 
tors for  respondents. 

Fox,  J.  This  is  a  bill  in  equity,  brought  by  the  assignee  of 
the  bankrupts  to  set  aside  a  mortgage  of  their  stock  in  trade, 
fixtures,  tools,  baggage  wagon,  and  pung,  made  by  them  to 
the  respondents  on  the  17th  of  June,  1868,  to  secure  the  pay- 
ment of  their  notes  of  that  date,  one  given  to  Cole  for 
$1,272.50,  and  one  to  Hooper  for  $1,547.61,  payable  on 
demand  with  interest. 

Chadboume  &  Nowell  were  furniture  dealers  at  Biddeford, 
and  were  adjudged  bankrupts  on  the  petition  of  one  of  their 
creditors,  filed  on  the  11th  of  July,  1868.  This  mortgage 
covered  all  the  firm  estate,  excepting  one  horse  which  was 
not  subject  to  attachment  by  the  laws  of  this  State,  and  as  a 
part  of  the  same  transaction,  Chadbourne  at  the  same  time 
mortgaged  to  the  respondents  all  his  real  estate,  to  secure  the 
payment  of  these  notes.  Nowell  is  not  shown  to  have  had 
any  separate  estate.  The  value  of  the  property  in  question 
does  not  definitely  appear.  All  the  evidence  on  this  point  is 
from  Chadboume,  who  states,  that  a  few  days  after  the  exe- 
cution of  the  mortgage  they  took  an  account  of  stock,  and 
that  their  assets,  including  all  demands  due  the  firm,  were 
$6,687. 

It  is  claimed  that  this  mortgage  of  the  partnership  estate 
was  in  fraud  of  the  35th  sec.  of  the  bankrupt  act.  The  exam- 
inations of  Chadbourne  and  of  the  respondents  have  been  read 
in  evidence  by  the  complainant. 

Chadbourne  testifies:  ^^The  firm  commenced  business  in 
1864,  each  partner  contributing  $1,500  as  capital.  June  16th 
I  informed  Cole  that  the  firm  had  some  paper  in  the  bank 
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that  was  overdue,  and  they  wanted  to  raise  money  to  pay  it, 
and  asked  his  advice  what  to  do.  Cole  inquired  what  we 
wanted  to  do,  and  I  told  him  we  thought  of  mortgaging  our 
stock  to  raise  some  money.  Cole  said  he  would  see  Hooper, 
and  thought  he  could  arrange  it.  After  that  I  went  with 
Cole  to  Hooper.  Cole  said,  ^if  you  will  give  us  a  mortgage 
on  your  stock  of  goods  and  on  your  real  estate,  we  will  assist 
you.'  They  asked  how  much  I  wanted  to  raise.  I  told  them 
about  $3,000.  They  asked  for  what  we  wanted  it ;  told  them 
to  pay  $1,250  to  First  National  Bank  of  Biddeford,  part  of 
which  was  overdue  and  had  Hooper's  name  on  it;  about 
$750  was  then  overdue,  and  $500  was  falling  due  ;  that  there 
was  $300,  with  Hooper's  name  on  it,  at  the  First  National 
Bank  of  Saco ;  that  we  wanted  $500  of  it  to  pay  my  note  to 
Gardner  Libby,  on  which  Cole  and  A.  Jones  were  sureties, 
and  which  was  overdue ;  that  there  was  a  note  at  the  sav- 
ings bank,  given  by  Nowell,  on  which  Cole  and  I  were  sure- 
ties, and  that  we  owed  Cole  $250  for  borrowed  money.  I 
think  we  told  Cole  we  were  liable  to  be  called  upon  for  these 
liabilities  at  any  time,  and  that  as  we  were  going  to  mort- 
gage our  stock  to  raise  some  money,  we  might  as  well  get 
enough  to  pay  this,  so  that  we  might  go  along  in  our  business. 
Cole  said,  if  we  would  give  a  mortgage  of  the  stock  and  real 
estate,  as  we  had  proposed,  they  would  furnish  us  with 
money  to  pay  our  liabilities.  There  was  some  conversation 
at  the  interview  when  the  papers  were  made  in  relation  to 
our  other  liabilities.  They  inquired  how  much  we  owed  in 
Boston.  I  replied  that  my  partner  told  me  that  we  owed 
about  $1,500.  I  may  have  said  $1,500  or  $2,000.  I  think 
they  asked  me  if  I  knew  how  much  we  owed  and  that  I  told 
them  I  did  not  know  but  would  ascertain.  Hooper  gave  up 
the  notes  to  me  that  were  in  the  bank  $1,250,  and  $300  in 
money.  Cole  paid  note  to  G.  Libby  and  interest,  $522,  and 
now  holds  it,  and  also  the  note  in  the  savings  bank  for  $500 
against  Nowell  as  principal  and  Cole  and  myself  as  sureties. 
We  gave  a  note  to  Hooper  for  $1,550,  and  to  Cole  for 
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$1,272.60,  both  of  which  were  secured  by  both  mortgages. 
That  note  to  Cole  was  to  pay  the  two  notes  above  mentioned, 
and  our  indebtedness  of  $250  for  borrowed  money.  The 
defendants  did  not  know,  to  my  knowledge,  that  we  were 
unable  to  pay  our  liabilities  as  they  became  due,  but  they  did 
know  the  notes  in  the  bank  were  overdue  and  unpaid. 
The  firm  did  not  know  that  they  were  unable  to  meet  their 
liabilities  as  they  fell  due.  We  made  the  mortgage  to  raise 
money  to  meet  the  notes  which  were  due  and  about  coming 
due  ;  did  not  give  them  this  mortgage  to  secure  a  preference. 
The  firm  was  then  insolvent."  On  cross  examination  he 
testifies,  ^^We  did  not  know  and  had  no  reason  to  believe 
we  were  insolvent  at  this  time.  We  did  not  contemplate 
bankruptcy  or  insolvency,  or  expect  to  stop  our  business ; 
did  not  know  our  condition  until  we  took  account  of  stock 
afterwards.  We  had  two  extensions  from  T.  M.  Holmes  & 
Co.  of  Boston  the  last  of  1867,  and  again  about  June  1st, 
1868 ;  had  several  extensions  from  Boston  creditors." 

From  a  schedule,  annexed  to  Chadbourne's  examination, 
it  appears  the  firm  was  indebted  over  $10,000,  but  I  do  not 
find  on  this  list  the  Libby  note,  or  the  note  to  the  savings 
bank.  These  were,  to  be  sure,  individual  liabilities,  which, 
if  added  to  this  amount,  would  make  their  joint  and  several 
liabilities  over  $11,000. 

The  85th  sec.  of  the  bankrupt  law  declares  "that  if  any 
person  being  insolvent,  or  in  contemplation  of  insolvency, 
within  four  months  before  the  filing  of  the  petition  by  or 
against  him,  with  a  view  to  give  a  preference  to  any  creditor 
or  person  having  a  claim  against  him,  or  who  is  under  any 
liability  for  him,  *  ♦  ♦  makes  any  payment,  pledge, 
assignment,  transfer,  or  conveyance  of  any  part  of  his  prop- 
erty, either  directly  or  indirectly,  absolutely  or  conditionally, 
the  person  receiving  such  payment,  &c.,  or  conveyance,  &c., 
having  reasonable  cause  to  believe  such  person  is  insolvent, 
and  that  such  payment,  &c.,  conveyance,  &c.,  is  made  in 
fraud  of  the  provisions  of  this  act,  the  same  shall  be  void, 
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and  the  assignee  may  recover  the  property,  or  the  value  of 
it,  from  the  person  so  receiving  it,  or  so  to  be  benefited.  *  * 
And  if  such  sale,  &c.,  is  not  made  in  the  usual  and  ordinary 
course  of  business  of  the  debtor,  the  fact  shall  be  prima  facie 
evidence  of  fraud." 

To  invalidate  the  transfer  it  must  appear  that  the  debtor, 
at  the  time,  was  insolvent  or  in  contemplation  of  insolvency, 
and  that  he  intended  to  give  a  preference  to  a  creditor,  or 
person  having  a  claim  against  him,  or  to  one  who  is  under  a 
liability  for  him. 

In  this  case  Chadbourne  admits  the  firm  was  deeply  insol- 
vent at  the  time  the  mortgage  was  given,  but  he  avers  that 
they  were  not  aware  that  such  was  their  condition  until 
afterwards,  when  an  examination  was  made  as  to  their  assets 
and  liabilities,  and  it  appeared  that  they  could  not  pay  more 
than  twenty  or  twenty-five  per  cent.  Chadbourne  did  not 
keep  the  books,  and  may  not,  therefore,  have  been  so  conver- 
sant with  their  real  condition  as  his  co-partner,  whose  testi- 
mony is  not  before  me,  but  who,  I  cannot  but  believe,  was 
well  aware  of  the  insolvency  of  the  firm. 

In  the  determination  of  questions  in  bankruptcy,  it  must 
be  remembered  that  'insolvency,"  as  used  in  the  bankrupt 
act,  does  not  mean  an  absolute  inability  to  pay  one's  debts  at 
a  future  time,  upon  a  settlement  and  winding  up  of  all  a 
trader's  concerns,  but  a  trader  may  be  said  to  be  in  insolvent 
circumstances  when  he  is  not  in  a  condition  to  pay  his  debts, 
in  the  ordinaiy  course,  as  persons  carrying  on  trade  usually 
do.  This  definition  has  been  substantially  adopted  by  every 
district  judge  in  the  country,  before  whom  the  question  has 
arisen. 

I.  What  was  the  situation  of  this  firm  June  17th?  Their 
assets  of  every  kind,  including  all  debts  due  to  them,  were 
a  little  under  $6,700,  and  Chadbourne  was  also  the  owner 
of  his  homestead  and  a  small  lot  adjoining.  Their  liabilities, 
individually  and  as  a  firm,  were  in  excess  of  $11,000.  A  note 
in  the  Biddeford  bank  of  $500  had  been  overdue  for  more 


MAINE,  1869.  219 


Scammon  vs.  Cole. 


than  a  week ;  another  note  of  $250,  in  the  same  bank,  had 
been  overdue  some  days,  and  both  were  renewals  of  former 
notes,  and  were  endorsed  by  Hooper,  one  of  the  respondents. 
The  same  bank  had  two  other  and  similar  notes,  each  for 
f  250,  and  the  Saco  bank  a  similar  note  for  $300,  all  of  which 
would  soon  fall  due,  and  which  Chadboume  admits  they 
could  not  pay,  excepting  by  a  mortgage  of  their  stock. 
Chadboume's  note  of  $500  was  also  due  to  Gardner  Libby, 
on  which  Cole  was  surety,  and  there  was  a  note  of  Nowell's 
for  $500  at  the  savings  bank  on  which  Cole  and  Chadbourne 
were  responsible,  and  for  all  which,  as  Chadbourne  states,  they 
were  liable  to  be  catted  upon  at  any  time.  They  owed  Cole 
$250  for  borrowed  money,  one-half  of  which  had  been  stand- 
ing four  or  five  months.  They  had  also  been  obliged  to  apply 
to  some  of  their  general  creditors  for  an  extension  of  their 
liabilities,  and  twice  in  particular,  to  their  heaviest  creditor, 
T.  N.  Holmes  &  Co.,  to  whom  they  were  at  this  time  indebted 
$1,080,  being  for  two  acceptances  of  $216  each,  and  a  third  of 
$216.70,  given  June  12,  1868,  in  renewal  of  the  following 
notes,  which  were  given  in  settlement  of  merchandise 
account,  to  wit :  One  for  $219.50  dated  Aug.  10th,  1867,  on 
three  months ;  one  for  $828.75  dated  January  8d,  1868,  on 
four  months,  and  one  for  $88,  April  1st,  1868,  on  four 
months ;  one  draft  for  $206,  dated  June  12th,  1868,  on  three 
months,  and  one  for  $216.60  of  June  20th,  the  two  last  being 
given  in  settlement  of  accounts  for  merchandise.  They  had 
also  renewed  a  note  of  Marrett,  Poor  &  Co.'s  of  April  25th, 
and  to  quote  Chadbourne's  language,  "We  had  applied  to 
our  Boston  creditors  several  times  for  an  extension  of  our 
notes  and  accounts  during  the  year  1868,  and  prior  to  the 
16th  of  June." 

They  were  owing  Joseph  Dennet  $400  for  money  loaned 
years  before,  and  for  which  he  held  their  note  payable  on 
demand ;  William  O.  Brown  $1,200  for  money  loaned  April 
1st,  1867,  for  which  he  had  a  similar  note,  and  from  their 
schedule,  it  appears  they  were  indebted  to  others  to  the 
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amount  of  about  91,200  for  money  borrowed  by  them  at  vari- 
ous times,  some  as  far  back  as  December,  1867.  Tbere  were 
also  two  notes  held  by  the  banks  for  $350,  but  as  neither  of 
the  respondents  were  answerable  upon  them,  these  notes  were 
not  paid  or  secured. 

These  facts  satisfy  me,  notwithstanding  the  statements  of 
Chadbourne,  who  may  not  have  had  a  clear  understanding  of 
the  legal  definition  of  insolvency,  that  they  could  not  but  be 
aware,  at  this  time,  of  the  firm's  being  insolvent.  Twelve 
hundred  and  fifty  dollars  of  their  paper  on  which  the  respond- 
ents were  liable  were  then  overdue  and  unpaid.  A  large 
amount  of  borrowed  money  was  due  to  ether  parties,  which 
they  were  liable  to  be  called  upon  to  discharge  at  any  moment, 
and  none  of  which  could  they  meet,  excepting  by  the  suicidal 
course  of  mortgaging  their  stock  in  trade.  They  had  obtained 
several  extensions  of  their  business  liabilities,  especially  from 
Holmes  &  Co.,  one  of  whose  notes  for  $219.50  had  remained 
overdue  and  unpaid  from  the  10th  day  of  the  preceding 
November  until  the  12th  day  of  June,  only  five  days  before  this 
mortgage  was  executed,  when  it  was  taken  up  and  included 
in  new  drafts  given  in  extension,  together  with  another  note 
of  $323.75,  which  fell  due  May  3d,  and  remained  unpaid  until 
included  in  these  drafts. 

Their  business  for  more  than  six  months  had  not  "been 
carried  on  as  traders  usually  do  business;"  their  business 
notes  were  overdue  and  unpaid ;  they  owed  more  than  $2,000 
for  borrowed  money,  some  of  it  due  for  more  than  a  year ;  their 
bank  liabilities  were  also  overdue  and  unsatisfied,  and  in  my 
view,  on  the  16th  of  June  they  were  not  only  insolvent,  as 
they  admit  the  fact  to  have  been,  but  thejr  were  fully  con- 
scious of  the  existence  of  all  the  circumstances  which  made 
them  insolvent:  and  under  such  a  state  of  facts,  but  little  reli- 
ance can  be  placed  by  the  court  in  the  statement  of  the  bank- 
rupt, that  at  that  time  they  had  no  reason  to  believe  they 
were  insolvent. 

II.    Was  this  mortgage  executed  by  the  bankrupts  with  a 
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view  to  give  a  preference  to  any  creditor  or  person  having  a 
claim  against  them,  or  who  was  under  any  liability  for  them? 

The  mortgage  was  not  given  to  secure  the  original  liability 
of  the  respondents,  but  they  loaned  to  the  bankrupts  the 
money  to  discharge  these  liabilities,  with  the  exception  of  the 
amount  due  Cole,  and  received  the  mortgage  to  secure  these 
amounts.  It  is  claimed  by  the  answer,  that  the  mortgage 
therefore  was  given  to  secure  a  present  consideration,  and  not 
an  existing  liability. 

Such  a  construction  of  this  transaction  cannot  be  sustained 
under  the  provisions  of  the  bankrupt  act ;  if  it  could  be,  all 
an  endorser  or  surety  need  do  to  obtain  valid  security  for  his 
liability  would  be  to  lend  his  principal  the  amount  with  which 
to  pay  the  debt,  and  receive  back  a  mortgage  as  security  for 
the  loan.  Such  a  proceeding,  within  the  purview  of  the 
bankrupt  act,  is  nothing  more  than  an  exchange  or  substitu- 
tion of  securities,  a  mere  attempt  and  contrivance  to  relieve 
or  protect  an  endorser  or  surety,  and  whatever  means  may  be 
adopted  to  accomplish  this  purpose,  it  will  prove  invalid  under 
the  bankrupt  law,  when  it  is  designed  and  used  to  obtain  a 
preference  for  the  party  who  is  under  a  liability  for  the  bank- 
rupt. In  the  present  case,  the  security  in  all  respects  would 
have  been  equally  valid,  if  it  had  been  so  drawn  as  in  terms 
to  indemnify  the  respondents  as  endorsers  or  sureties  on  the 
notes  for  which  they  were  liable. 

The  testimony  of  Nowell,  who  was  the  book-keeper,  and 
probably  more  conversant  with  the  condition  of  the  firm  than 
Chadbourue,  has  not  been  taken,  as  he  has  left  the  State,  and 
we  must  judge  of  his  motives  and  purposes  from  the  course 
adopted  and  its  natural  consequences.  Chadbourne  states 
that  his  purpose  in  making  the  mortgages  was  to  meet  the 
notes  that  were  due  and  about  coming  due,  and  that  he  did 
not  give  them  to  Hooper  and  Cole  to  give  them  a  preference 
over  the  other  creditors. 

Whilst  I  have  no  doubt  that  he  desired  to  meet  these  notes, 
I  feel  equally  confident  that  he  did  intend,  by  these  mort* 
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gages,  to  protect  Hooper  and  Cole  against  loss,  and  that  they 
should  be  secured  at  any  rate  against  all  liability ;  all  the 
circumstances  compel  me  to  this  conclusion.  Both  members 
of  the  firm  knew  that  they  had  not  met  their  payments  as 
they  fell  due ;  their  liabilities  to  the  amount  of  $1,500  were 
then  overdue,  including  the  money  due  to  Cole,  and  they 
had  no  means  to  pay  these  sums,  excepting  the  money 
received  from  Hooper  and  Cole  on  this  security. 

On  the  12th  of  this  very  month,  they  were  indebted  to 
Holmes  &  Co.  over  $1,000,  part  of  which  was  on  notes 
which  were  overdue,  and  one  of  which  had  been  so  for  six 
or  seven  months.  Instead  of  giving  them  any  security  or 
preference,  they  asked  and  obtained  an  extension  for  the 
whole  amount.  They  were  owing  two  other  notes  to  the 
banks  on  which  other  parties  were  sureties  or  endorsers,  one 
of  which,  at  least,  was  a  renewal,  but  neither  of  these  notes 
were  paid  or  secured  although  they  were  soon  payable. 
They  were  owing  other  parties  in  Biddeford  and  Saco  about 
two  thousand  dollars  for  borrowed  money,  some  of  it  for 
more  than  a  year,  but  none  of  these  did  they  think  proper 
to  secure  in  any  way,  but  they  did  secure  every  dollar  for 
which  either  of  these  respondents  could  in  any  way  be  made 
accountable  for  the  firm  or  either  of  its  members,  although  a 
portion  of  it  was  not  then  due  and  payable. 

If  their  object,  as  is  now  claimed,  was  to  relieve  them- 
selves from  their  bank  liabilities  and  paper  falling  due,  why 
did  they  not  pay  these  other  notes,  which  were  held  by  these 
same  corporations?  Why  make  this  distinction,  and  pay 
those,  and  only  those,  for  which  the  respondents  would  be 
accountable,  leaving  all  the  others  unpaid  or  secured  ? 

Again,  why  should  the  firm  pay  the  savings  bank  Now- 
eirs  individual  debt  ?  This  was  not  a  firm  liability,  it  was 
Nowell's  private  note,  on  which  Cole  and  Chadbourne  were 
sureties,  and  so  far  as  it  appears,  was  not  due  at  that  time, 
and  if  it  had  been,  such  institutions  are  always  ready  to  loan 
their  funds  on  good  security,  and  the  bank  would  not,  prob- 
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ably,  have  pressed  for  payment,  if  the  parties  were  in  good 
credit,  and  desired  further  time  or  a  renewal  of  the  loan. 

Why  pay  Chadbourne's  note  of  $500  to  Gardner  Libby  ? 
What  reason,  other  than  to  protect  the  surety  Cole,  is  shown 
for  selecting  this  liability  of  one  of  the  members  of  the  firm 
and  discharging  it  with  the  co-partnership  assets,  whilst  there 
were  over  due  and  unpaid  large  amounts  of  borrowed  money 
loaned  the  firm,  and  for  which  the  lenders  had  no  security. 

It  thus  appears  that  they  were  not  satisfied  with  discharg- 
ing the  claims  against  the  firm,  upon  which  these  respond- 
ents were  liable,  but  they  also  undertook  to  discharge,  with 
the  firm  property,  the  individual  liabilities  of  each  member  to 
the  amount  of  $500,  or  rather,  to  allow  Cole  to  pay  these 
individual  liabilities  for  which  he  was  accountable  as  surety, 
and  receive  therefor,  from  the  firm,  the  partnership  note  for 
the  amount  thus  paid,  secured  by  a  mortgage  of  the  partner- 
ship estate.  The  firm  was  under  no  liability  for  this  amount. 
It  could  not  be  made  accountable  for  it,  or  be  compelled  to 
apply  its  property  to  its  discharge.  Chadbourne  took  legal 
advice  about  these  mortgages,  and  was  probably  aware  that 
as  these  claims  then  stood  neither  the  holders  nor  the  sure- 
ties could  look  to  the  firm  for  payment.  Why  should  the 
firm  pay  or  assume  these  demands,  or  charge  its  property 
with  the  payment  of  them,  unless  the  object  and  purpose  was 
to  relieve  the  sureties  upon  them  from  their  liability  ?  If 
this  was  the  design,  then  the  course  adopted,  of  giving  the 
company  note  for  the  amount  so  paid  by  Cole  in  discharge  of 
their  individual  claims  and  of  securing  this  note  by  a  mort- 
gage, was  proper  to  accomplish  the  object,  excepting  for  the 
provisions  of  the  bankrupt  law.  But  unless  done  for  that 
purpose,  what  excuse  can  be  suggested  for  the  members  of  a 
firm  applying  one  thousand  dollars  of  its  company  property 
in  discharge  of  their  private  debts,  the  firm  at  the  time  being 
nsolvent  ?  They  had  no  right  to  so  conduct  with  the  prop- 
erty of  the  partnership  for  which  they  were  then  indebted 
more  than  they  could  pay,  and  they  could  not  but  be  aware 
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that  thereby  they  were  diminishing,  to  that  extent,  the  assets 
which  they  had  for  the  payment  of  their  partnership  credit- 
ors, who  had  an  equitable  claim  upon  their  property,  under 
these  circumstances,  for  their  security.  When  insolvents  in 
such  a  condition  so  dispose  of  their  partnership  effects,  I 
think  it  is  an  extremely  charitable  construction  of  their  con- 
duct, if  I  only  infer  that  it  was  done  for  the  purpose  of  pre- 
ferring those  who  are  benefited  thereby.  To  many  minds, 
I  apprehend,  it  would  present  itself  as  worthy  of  a  much 
severer  judgment. 

The  excuse  now  suggested,  that  they  wanted  to  take  up 
the  paper  which  was  thus  paid,  so  that  they  could  give  their 
attention  to  their  business,  is  futile  and  vain.  In  the  first 
place,  they  left  outstanding  against  them  claims  for  nearly 
as  large  an  amount  of  borrowed  money  as  was  paid,  some  of 
which  was  due  to  the  very  banks  to  which  their  payments 
were  made.  The  very  instant  the  mortgages  of  all  their 
joint  and  separate  estates  were  known  to  their  creditors, 
their  credit  with  them  would  be  entirely  ruined  and  de- 
stroyed. The  slightest  investigation  of  their  affairs  would 
develop  still  more  clearly  their  deep  insolvency,  and  not  a 
dollar  could  afterwards  be  obtained  by  them  on  credit.  The 
inevitable  consequence  of  such  mortgages,  as  everybody  well 
knows,  is  to  put  an  end  to  further  credit  for  a  party,  and 
break  up  and  terminate  his  business;  and  especially  would 
such  be  the  results,  when  none  of  the  demands  due  for  mer- 
chandise were  secured.  The  bank  loans  of  the  firm  and  pri- 
vate demands  of  the  partners  were  protected  by  the  mortgage. 
The  bankrupts  are  not  shown  to  have  been  wanting  in  ordi- 
nary intelligence.  I  must  therefore  hold  them  to  have  been 
well  aware  of,  and  intending  the  ordinary  and  usual  result  of 
such  a  proceeding,  and  that  they  could  not  have  supposed 
that  they  would  be  able  to  continue  their  business  after  the 
execution  of  this  conveyance,  and  that  they  intended  a  pref- 
erence to  the  respondents  by  this  assignment. 

III.    Did  Cole  and  Hooper  have  reasonable  cause  to  believe 
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the  bankrupts  insolyent,  and  that  this  conveyance  was  made 
in  fraud  of  the  act,  that  is,  that  a  preference  was  intended  ? 
Cole  and  Hooper  swear,  that  they  did  not  know  but  that 
the  bankrupts  could  pay  their  liabilities  as  they  fell  due  in 
the  ordinary  course  of  business,  that  they  had  no  knowede^e 
of  their  insolvency,  or  suspicion  that  they  had  not  property  to 
pay  their  debts,  and  had  no  belief,  or  reason  to  believe,  that 
either  of  them  were  insolvent,  or  in  contemplation  of  insol- 
vency or  bankruptcy. 

On  reference  to  the  86th  sec.  of  the  bankrupt  law,  it  will 
appear  that  the  question  is  not  what  the  party  benefited  by 
the  conveyance  actually  believed  as  to  the  condition  and 
intention  of  the  bankrupt,  but  it  is,  what  he  had  reasonable 
cause  to  believe  on  this  subject.  The  language  is,  ''the  person 
receiving  such  conveyance,  having  reasonable  cause  to  believe 
such  person  is  insolvent,  and  that  such  conveyance  is  made  in 
fraud  of  the  provisions  of  this  act." 

The  very  same  section  declares,  that  when  such  convey- 
ance is  not  made  in  the  usual  and  ordinary  course  of  business 
of  the  debtor,  that  fact  shall  he  prima  faeie  evidence  of  fraud. 
This  last  provision  is  found  at  the  close  of  the  paragraph, 
which  declares  certain  conveyances  fraudulent  when  made 
within  six  months,  and  is  not  at  the  close  of  the  preceding 
paragraph,  declaring  certain  conveyances  in  preference  of 
creditors  and  others  fraudulent  if  made  within  four  months. 
It  may  be  contended  therefore,  that  the  presumption  of  fraud 
is  applicable  only  in  fraudulent  conveyances,  and  not  to  pref- 
erences. 

The  provisions  of  the  35th  sec.  of  the  bankrupt  act  were 
extracted  almost  verbatim  from  the  insolvent  law  of  Massa- 
chusetts, and  are  to  be  found  in  the  89th  and  91st  sees,  of  chap- 
ter 118,  Mass.  General  Statutes,  the  89th  prohibiting  fraudu- 
lent preferences,  and  the  91st  fraudulent  conveyances.  At 
the  close  of  the  91st  sec.  it  is  declared  that  "if  such  sale,  &c., 
is  not  made  in  the  usual  and  ordinary  course  of  business  of 
the  debtor,  that  fact  shall  be  prima  facie  evidence  of  such 
14 
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cause  of  belief."     In  the  bankrupt  act,  the  language  is,  ^^shall 
be  prima  facie  evidence  of  fraud." 

In  Massachusetts,  notwithstanding  this  provision  is  found 
at  the  close  of  the  91st  sec,  and  is  not  in  the  89th,  it  has  been 
decided,  that  it  applied  to  causes  under  both  sections.  See 
Nary  vs.  Merrill^  8  Allen,  451,  Metcalf  vs.  Munson^  10  Allen, 
493.  I  am  inclined  to  adopt  this  view  as  the  true  construc- 
tion of  this  clause  in  the  35th  section  of  the  bankrupt  act, 
especially  as  all  the  provisions  are  there  united  in  a  single 
section,  and  not  found  in  different  sections  as  in  the  Massa- 
chusetts act.  Such,  I  understand,  is  the  construction  which 
has  been  given  to  this  clause  by  the  District  Courts. 

.It  is  too  plain  for  argument,  that  this  mortgage  was  not 
in  the  usual  course  of  the  bankrupts'  business ;  it  is  therefore 
to  be  taken  by  me  as  fraudulent,  unless  the  contrary  is  estab- 
lished. The  burden  is  on  the  respondents  to  explain  the 
transaction ;  this  they  have  attempted  to  do  by  their  abso- 
lute and  unqualified  statements,  that  they  had  no  knowledge 
of  the  insolvency  of  the  bankrupts,  and  had  no  belief  or  rea- 
son to  believe  that  such  was  their  condition,  and  that  they 
did  not  receive  the  same  with  an  intent  to  obtain  a  prefer- 
ence. Much  of  this  statement  was  clearly  inadmissible,  and 
should  have  no  influence  upon  the  judgment  of  the  court. 

The  question  raised  by  the  statute  is  not  the  actual  belief 
of  the  respondents,  but  is  what  they  have  reasonable  cause 
to  believe,  and  if  the  acts  and  circumstances  satisfy  my  mind 
that  they  had  reasonable  cause  to  believe  that  the  bankrupts 
were  insolvent  and  intended  a  preference,  I  am  bound  to 
declare  the  conveyance  void,  although  I  might  be  satisfied 
that  the  respondents  were  credulous  enough  to  have  believed 
the  contrary. 

In  Cobum  vs.  Proctor^  15  Gray,  38,  Biglow,  J.,  has 
clearly  and  conclusively  expounded  the  like  provision  in  the 
Massachusetts  insolvent  law.  He  says,  "The  actual  belief 
of  the  defendants  as  to  the  solvency  of  the  debtor  was  wholly 
immaterial.     The   only  inquiry  which,  under   the  statute, 
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was  relevant  to  the  issue  was,  whether  the  defendants  had 
reasonable  cause  to  believe  the  debtor  insolvent,  that  is, 
whether  in  view  of  all  the  facts  and  circumstances,  which 
were  known  to  the  defendants  concerning  the  business  and 
pecuniary  condition  of  the  debtor,  in  connection  with  the 
time  and  mode  of  the  transfer  of  the  property  taken,  they, 
as  reasonable  men,  acting  with  ordinary  prudence,  sagacity 
and  discretion,  had  good  ground  to  believe  that  the  debtor 
was  insolvent.  This  was  the  only  legitimate  subject  of 
inquiry  as  to  the  belief  of  the  defendants,  which  could  be 
properly  gone  into  before  the  jury.  It  was  not  intended  by 
the  statute  to  make  the  actual  belief  of  the  party  concerning 
the  solvency  of  the  debtor  one  of  the  standards  by  which 
to  test  the  validity  of  the  transfer  of  property  to  him.  Such 
a  belief  might  or  might  not  be  well  founded.  It  would  be 
an  uncertain  and  fluctuating  standard.  That  which  would 
satisfy  the  mind  of  one  man  would  be  wholly  insufficient  to 
convince  another ;  and  those  facts,  which  would  fall  far 
short  of  producing  a  belief  in  a  person  who  was  disinter- 
ested and  impartial,  might  have  a  different  effect  upon  the 
same  person  when  acting  under  a  strong  influence  of  self- 
interest.  In  the  place  of  a  test  so  uncertain  and  unsatisfac- 
tory as  the  belief  of  a  party,  formed  under  a  great  bias,  the 
statute  established  one  much  more  safe  and  definite,  equally 
applicable  to  all  persons  alike,  and  easily  understood  and 
readily  applied  by  a  jury — the  belief  of  a  reasonable  man 
taking  a  transfer  of  property  under  like  circumstances." 

Turning  now  to  the  facts  and  circumstances  as  here  devel- 
oped, what  conclusions  should  a  disinterested  and  impartial 
mind  draw  from  them?  One  of  the  respondents  was  a 
director  of  the  bank  to  which  the  bankrupts  at  this  time 
were  indebted  $1,600,  of  which  J750  was  past  due  and 
unpaid ;  and  for  this  the  other  respondent  was  liable ;  and 
although  Cole  swears  that  at  the  time  he  received  the  mort- 
gage, he  only  knew  that  one  note  was  past  due  at  the  banks, 
Chadbourne  says,  "That  Cole  and  Hooper  both  knew  from 
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what  was  said  to  them,  that  these  notes  in  the  bank  were 
overdue  and  unpaid."  And  it  would  certainly  be  somewhat 
unusual,  if  a  bank  director  in  Biddeford  was  ignorant  that 
two  notes  held  by  the  bank  amounting  to  $750,  and  which 
had  been  taken  in  renewal  of  former  discounts,  remained 
overdue  for  some  time,  particularly  when  such  director  was 
himself  a  surety  for  the  principal  for  larger  sums  due  to 
other  parties,  a  portion  of  which  was  also  overdue.  It  is 
quite  unreasonable  to  ask  the  court  to  presume  a  party  to  be 
so  inattentive  to  his  trust  as  a  director,  and  so  ignorant  of 
the  condition  of  one  for  whom  he  was  so  largely  accountable. 

From  the  evidence,  I  must  conclude  that  Cole  and  Hooper 
were  aware  that  the  paper  of  the  bankrupt  to  the  amount  of 
$1,250,  and  upon  which  one  or  the  other  were  sureties,  was 
overdue  at  the  time  of  the  negotiation  of  the  mortgage,  and 
that  similar  paper  to  a  larger  amount  would  soon  fall  due, 
none  of  which  could  the  bankrupts  discharge,  excepting  by  a 
mortgage  of  their  estate,  as  the  bankrupts  then  informed 
them. 

The  language  of  Blatchford,  J.,  in  Be  Dibblee^  2  B.  R., 
2d  ed.,  617,  is  quite  applicable.  He  there  says,  ^'But,  one 
overdue  debt  is  sufficient  to  put  a  party  in  the  condition 
of  owing  a  debt  which  he  is  unable  to  pay.  If,  at  the  time 
the  sheriff  appeared  with  the  execution  to  levy  on  the  stock 
of  goods,  the  firm  owed  this  debt,  and  were  unable  to  pay  it 
in  the  ordinary  course  of  their  business,  they  were  then 
insolvent  in  the  language  of  the  bankruptcy  act  and  its  mean- 
ing. No  matter  how  many  other  debts  there  were  not  yet 
due,  if  they  were  unable  to  pay  that  debt  in  the  'ordinary 
course  of  their  business,'  they  were  insolvent.  The  ordinary 
course  of  their  business  does  not  mean  an  ability  to  turn 
out  goods,  or  bills  receivable,  or  assets,  or  securities,  to  pay 
that  one  particular  debt,  at  the  same  time  leaving  other 
debts,  which  are  certain  to  become  due,  unprovided  for,  and 
not  leaving  sufficient  assets  in  the  hands  of  the  debtors  to 
meet  them  when  they  become  due.    It  is  not  in  the  ordinary 
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course  of  business  for  a  party  who  has  a  store  of  goods  and 
other  securities,  and  owes  a  mature  debt,  to  turn  out  a  large 
portion  of  those  goods,  or  to  take  the  most  valuable  of  his 
securities  and  turn  them  over  to  the  creditor  to  extinguish 
that  debt,  if  sufficient  assets  do  not  remain  to  pay  the  rest  of 
his  contracted  debts  in  the  ordinary  course  of  his  business. 
That  is  an  extraordinary  course  of  business,  and  not  the  ordi- 
nary course  of  business."  That  remark  well  characterizes 
this  mortgage  now  under  consideration.  It  was  an  extraordi- 
nary proceeding.  These  respondents  not  only  had  reasonable 
cause  to  believe  the  bankrupts  were  then  insolvent,  but  from 
the  information  communicated  to  them  by  the  bankrupts  at 
the  time  of  the  negotiation  for  the  security,  I  find  that  they 
had  actual  knowledge  of  the  insolvency. 

The  bankrupts  having  intended  a  preference  of  the  respond- 
ents, did  they  not,  at  the  time,  have  reasonable  cause  to  believe 
such  was  the  design  in  giving  the  mortgage  ?  Having  already 
dwelt  at  some  length  on  the  facts  and  circumstances  which 
have  satisfied  me  that  the  bankrupts  intended  a  preference, 
it  is  not  necessary  that  they  should  again  be  repeated.  It  is 
sufficient  to  say,  that  I  find  that  Cole  and  Hooper  were  per- 
fectly cognizant  of  the  most  important  of  them,  and  as  men 
of  ordinary  intelligence,  they  could  not  but  have  had  reason- 
able cause  to  believe  that  it  was  intended  to  give  them  a  pref- 
erence. They  were  aware,  that  all  demands  for  which  they 
could  be  held  liable,  as  well  for  the  individual  members  as 
for  the  firm,  and  whether  the  same  had  matured  or  not,  were 
to  be  paid,  whilst  other  demands,  held  by  the  same  banks, 
and  upon  which  other  parties  were  responsible  as  sureties, 
were  left  wholly  unsecured;  that  by  this  arrangement, 
debts  not  due  were  anticipated,  and  thereby  the  discount 
which  was  paid  was  lost.  The  circumstance,  that  more  than 
one  thousand  dollars  of  the  property  of  the  firm  was  thus 
applied  to  the  discharge  of  the  personal  liabilities  of  the  part- 
ners, and  not  to  the  firm  debts,  cannot  but  have  a  very  great 
effect  on  my  judgment. 
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The  defendants  then  well  knew  that  the  firm  was  heavily 
indebted  for  their  stock  in  trade,  and  it  should  have  remained 
unincumbered  to  be  applied  to  the  satisfaction  of  those  debts, 
and  the  respondents  should  not  have  received  this  property 
for  the  security  of  their  individual  claims.  They  should 
have  known  it  was  grossly  unjust,  and  that  a  firm  thus  con- 
ducting with  their  partnership  assets  could  not  be  dealing 
fairly  and  honestly  with  the  property.  When  it  is  found 
necessary  to  apply  so  large  a  proportion  of  firm  property  to 
the  security  of  the  individual  indebtment  of  the  partners,  a 
court  of  equity  should  require  plenary  proof  that  it  was  not 
designed  as  a  preference. 

From  all  the  evidence,  I  am  forced  to  the  conclusion,  not- 
withstanding the  statements  of  the  respondents  in  their  own 
behalf,  that  finding  a  large  amount  of  the  paper  upon  which 
they  were  responsible  for  the  bankrupts  was  due  and  unpaid, 
and  that  a  still  larger  amount  would  soon  mature,  in  order 
to  secure  and  protect  them,  this  scheme  of  paying  these 
demands,  both  the  overdue  and  those  not  yet  matured,  and 
taking  a  mortgage  for  the  amount  thus  paid,  was  devised  by 
the  parties.  It  is  quite  apparent  that  they  distrusted  the  sol- 
vency of  the  bankrupts,  and  were  desirous  of  being  relieved 
from  their  responsibilities.  They  did  not  propose  to  make 
these  advances  without  security,  and  judging  from  their  con- 
duct, they  were  determined  to  be  secured  beyond  all  question. 
Chadbourne  says  his  proposition  at  first  was  to  mortgage  the 
stock,  but  Cole  demanded  in  addition  a  mortgage  of  Chad- 
bourne's  real  estate.  If  they  had  no  doubt  of  the  bankrupts' 
ability  to  pay  their  liabilities,  why  take  any  security  the  effect 
of  which  would  be  so  detrimental  to  the  credit  of  the  firm  ? 
If  they  were  in  good  credit  and  believed  by  the  respondents 
to  be  responsible,  and  the  stock  was  so  large  as  to  afford  ample 
security,  why  not  at  least  be  contented  therewith,  and  be 
satisfied  with  the  moi*tgage  of  that  only,  leaving  the  real 
estate  of  Chadbourne  unincumbered  ?  This  would  not  answer 
their  purpose ;  they  were  not  willing  to  rely  on  the  chattel 
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mortgage,  but  they  proposed  and  received  in  addition  thereto 
a  mortgage  of  all  Chadbourne's  real  estate.  Not  satisfied 
with  the  lien  on  Chadbourne's  homestead,  they  included  in 
the  mortgage  the  adjoining  lot  worth  but  a  few  hundred 
dollars,  the  whole  proceeding,  quite  clearly  indicating  to 
my  mind  their  distrust  of  the  financial  condition  of  their 
debtors,  and  their  purpose  to  obtain  security  upon  all  the 
property  which  the  bankrupts  had  to  convey. 

The  parties  appear  to  have  been  aware  of  the  provisions 
of  the  bankrupt  act,  for  Cole  testifies,  **I  consulted  with 
Mr.  Goodwin  as  to  these  mortgages,  asking  him  if  Chad- 
bourne  had  spoken  with  him  in  regard  to  them,  and  he  said 
that  he  had,  and  that  he  would  make  them  out.  I  think 
that  a  question  arose  as  to  the  validity  of  mortgages  under 
the  bankrupt  law.  He  said  that  under  certain  circumstances 
they  were  not  good.  I  think  that  he  may  have  stated  the 
circumstances." 

Being  thus  advised  of  the  provisions  of  the  bankrupt  act, 
it  seems  to  me  that  these  parties  undertook  to  evade  and 
circumvent  it  by  paying  the  existing  demands  and  taking 
new  security  therefor,  which  they  claim  by  their  answers  as 
a  present  consideration  for  the  mortgage.  Such  a  proceed- 
ing cannot  receive  the  sanction  of  a  court  administering  the 
bankrupt  law ;  and  if  the  final  result  should  be  an  entire  loss 
to  these  respondents  of  all  right  to  share  in  the  bankrupts' 
estate  it  may  not  be  entirely  without  profit  and  advantage, 
as  it  may  prove  a  salutary  lesson  to  them  and  the  public  gen- 
erally, not  to  attempt  to  evade  the  provisions  of  so  just  and 
equitable  a  law  as  the  bankrupt  act. 

They  have  read  in  evidence  the  testimony  of  the  President 
and  Cashier  of  one  of  the  Biddeford  banks,  and  of  other  res- 
idents of  that  place,  that  in  the  opinion  of  these  witnesses 
Chadboume  and  Nowell,  at  the  time  of  giving  the  mortgage, 
were  solvent  and  in  good  credit,  and  that  they  would  have 
loaned  them  money.  A  conclusive  answer  to  this  testimony 
is  the  belief  of  these  respondents  on  these  points,  to  be  deter* 
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mined  from  their  own  conduct.  They  were  unwilling  to 
make  the  loan  at  that  time,  without  receiving  as  security  all 
the  real  and  personal  estate,  both  of  the  firm  and  of  its  mem- 
bers, and  were  so  doubtful  of  the  solvency  of  the  firm  that 
they  were  not  content  with  the  mortgage  of  all  the  com- 
pany property.  From  their  business  relations  with  the  bank- 
rupts, I  may  well  infer  that  the  respondents  were  better  cog- 
nizant of  their  situation  and  were  unwilling  to  trust  to  their 
personal  responsibility. 

Decree  for  complainant  declaring  the  conveyance  void,  Coie 
referred  to  master  to  take  account  of  property  remaining^  as  well 
as  of  that  sold  by  respondents. 


Re  ADDIE  A.  DAVIS. 

OOTOBEB,  1809. 

1.  An  assignee  in  bankruptcy  takes  a  free  and  unincumbered  title 

to  property  of  the  bankrupt,  attached  on  a  suit  afj^nst  him  within 
four  months  of  the  commencement  of  bankruptcy  proceedings. 

2.  The  expenses  of  an  attachment,  so  made  by  a  creditor  for  the 

sole  purpose  of  securing  his  debt,  cannot  be  allowed  from  the  bank- 
rupt's estate. 

3.  Neither  the  plaintiff,  nor  the  officer,  have  a  lien  upon  the 

property  so  attached  to  secure  the  officer's  fees  of  attachment,  or  his 
expenses  in  keeping  the  property. 

In  Bankruptcy.  Petition  by  attaching  creditor  to  be 
allowed  his  expenses  of  attachment  from  the  bankrupt's  estate. 
The  assignee  objected. 

The  attachment  was  made  within  four  months  of  the  com- 
mencement of  bankruptcy  proceedings  and  thereby  dissolved. 

Fox,  J.  Kaler,  Bowen  &  Merrill  set  forth  in  their  petition, 
"That  on  the  17th  of  June  last,  with  a  view  of  compelling  the 
bankrupt  to  commence  proceedings  in  bankruptcy,  or  to 
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secure  their  demand  against  her,  they  caused  an  attachment 
to  be  made  on  their  demand  of  her  stock  in  trade,  and  that 
within  four  months  she  filed  her  petition  in  bankruptcy,  and 
has  been  adjudged  a  bankrupt ;  that  in  making  such  attach- 
ment they  incurred  expenses  to  the  amount  of  $117.83 ;  that, 
the  same  were  for  the  benefit  of  all  the  creditors,  and  they 
therefore  ask,  that  such  amount  may  be  repaid  to  them  by 
the  assignee  from  the  assets  in  his  hands." 

In  some  cases,  when  the  attachment  of  a  debtor^s  estate 
has  been  made  in  aid  of  involuntary  proceedings  in  bank- 
ruptcy, instituted  by  creditors  against  a  party  subsequently 
adjudged  a  bankrupt,  I  have  allowed  the  costs  attending  the 
attachment  to  be  paid  from  the  assets  of  the  estate,  as  the 
same  were  incurred  by  common  consent  for  the  general 
benefit,  and  the  estate  has  thereby  been  prevented  from  waste 
and  secured  for  the  assignee.  In  the  present  case,  there  is 
no  evidence,  and  it  is  not  pretended,  that  the  attachment  was 
made  by  the  petitioners  with  any  other  object  or  purpose 
than  thereby  to  secure  their  own  debt.  No  proceedings  in 
bankruptcy  were  instituted  by  them  or  any  other  creditor  ; 
and  it  is  quite  manifest  that  the  present  is  the  usual  ordinary 
case  of  an  attachment  obtained  by  a  creditor  for  his  own 
exclusive  advantage,  which  was  dissolved  and  defeated  by 
the  debtor  availing  herself  of  the  benefit  of  the  bankrupt  act, 
within  four  months  of  the  time  of  the  attachment. 

The  14th  section  of  the  bankrupt  act  declares,  that  the 
assignment  shall  date  back  to  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  and  that  the  title  to  all  the  property 
and  estate  of  the  bankrupt,  shall  vest  in  the  assignee,  ^'although 
the  same  is  then  attached  on  mesne  process  as  the  property 
of  the  debtor,  and  shall  dissolve  any  such  attachment  made 
within  four  months  next  preceding  the  commencement  of 
said  proceedings."  By  this  provision  the  present  attachment 
was  dissolved,  and  no  rights  or  interests  remained  to  the 
creditors  secured  or  protected  by  force  of  it.  There  is  noth- 
ing in  any  portion  of  the  act,  which  in  terms  creates  or  saves 
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any  rights  of  the  attaching  creditor  under  the  attachment 
when  made  within  the  four  months  next  preceding  the  petition, 
and  the  whole  spirit  and  purpose  of  the  act  is  in  direct  opposi- 
tion to  any  claim  against  the  bankrupt's  estate,  for  payment 
of  expenses  attending  such  an  attachment. 

By  another  provision  of  the  act,  preferences  to  creditors 
within  four  months  are  declared  to  be  invalid,  and  the  great 
aim  and  purpose  of  the  law  appears  to  have  been,  to  defeat 
all  attempts  to  obtain  a  preference,  whether  procured  by  the 
joint  action  of  the  parties,  or  by  the  creditor  alone,  by  legal 
process  and  attachment  of  the  debtor's  estate ;  all  such  pro- 
ceedings are  deemed  to  be  a  fraud  on  the  law,  when  trans- 
acted within  four  months  of  the  petition,  and  if  for  this  cause 
the  creditor  is  compelled  to  abandon  his  attachment  and 
share  with  the  other  creditors  pro  rata  in  the  proceeds  of  the 
estate,  it  is  quite  apparent  that  the  law  never  contemplated, 
that  a  party  should  be  indemnified  and  relieved  from  the 
expenses  he  may  have  incurred,  in  attempting  to  obtain  an 
undue  preference  by  his  race  of  diligence  against  all  the  other 
creditors.  Any  other  construction  would  be  an  offer  of  a 
reward  to  a  creditor  who  should  attempt  to  secure  his  demand 
by  an  attachment ;  for  if  proceedings  in  bankruptcy  were  not 
instituted  within  four  months,  his  demand  would  be  thereby 
secured ;  if  proceedings  should  be  commenced  within  that 
time,  his  security  would  be  defeated  at  the  cost  and  expense 
of  the  estate,  and  it  must  be  burdened  with  the  charges  of 
an  attempt  to  evade  and  overreach  the  purpose  and  design 
of  the  act,  an  equal  distribution  of  the  debtor's  estate. 

The  bankrupt  act  declaring  that  the  estate  shall  vest  in  the 
assignee,  and  that  an  attachment  made  within  four  months 
shall  be  dissolved,  I  am  of  opinion  that  the  assignee  takes 
a  free  and  unincumbered  title  to  the  property  as  though  it 
had  never  been  attached,  and  that  the  expenses  of  the  attach- 
ment by  right  should  and  did  fall  upon  the  party,  who  would 
have  derived  all  the  benefit  from  it,  if  it  had  remained  in  full 
force. 
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It  is  claimed  that  the  officer,  by  virtue  of  the  attachment 
he  has  made,  acquired  a  lien  upon  the  property  attached,  and 
that  whilst  he  continues  to  retain  the  possession,  he  may  by 
virtue  and  force  of  such  lien  withhold  the  estate  from  the 
assignee  until  payment  of  his  charges,  and  that  if  the  same 
are  paid  by  the  creditor,  he  is  subrogated  to  the  officer's 
rights  by  force  of  his  lien. 

In  Re  Housberger  and  aL,  2  B.  R.,  88,  Judge  Blatchford 
decided  that  a  sheriff  had  a  lien  on  property  attached  by  him 
for  his  fees  which  accrued  prior  to  the  filing  of  the  petition ; 
this  I  understand  to  be  founded  on  the  law  of  New  York,  and 
not  a  construction  of  any  provision  of  the  bankrupt  law,  and 
that  learned  judge  in  that  case  holds  that  under  the  law  of 
New  York,  a  sheriff  has  a  lien  on  the  property  attached  for 
securit}''  of  his  fees.  I  am  quite  certain  that  in  this  State  a 
lien  does  not  exist  in  such  a  case.  An  attachment  at  most 
creates  but  an  imperfect,  incomplete  lien,  as  security  to  the 
plaintiff  for  the  judgment  he  may  recover,  but  the  attachment 
is  by  law  dissolved  when  final  judgment  is  rendered  for 
defendant,  and  also  upon  his  decease,  and  a  representation  of 
insolvency  properly  pleaded ;  and  it  has  never  been  under- 
stood, so  far  as  I  am  advised,  that  in  such  cases,  the  sheriff 
has  a  right  to  retain  the  attached  property  as  security  for  his 
expenses ;  but  it  has  always  been  considered  that  the  defend- 
ant, on  a  dissolution  of  the  attachment,  is  entitled  to  the 
immediate  return  of  his  property,  and  if  refused  may  main- 
tain trover  or  replevin  theiefor.  Nothing  is  to  be  found  in 
the  reports  to  sustain  any  contrary  views,  and  in  Felker  vs. 
Umeraon^  17  Vt.,  101, 1  find  it  to  have  been  expressly  decided, 
that  when  an  attachment  of  personal  property  is  dissolved, 
the  officer  has  no  further  lien  on  the  property  attached,  and 
has  no  right  to  retain  it  as  security  for  his  fees. 

If  this  petition  had  been  presented  by  the  sheriff,  instead 
of  the  creditor  who  has  paid  him  or  is  liable  for  the  expenses 
attending  the  attachment,  it  must  have  been  denied,  and  the 
petitioners  certainly  have  no  greater  right  to  indemnity  than 
the  sheriff.  Petition  denied. 
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OCTOBBB,   1800. 

1.  Salvage  amounting  to  $850,  or  one  half  of  the  fproM  amount 

received  from  the  sale  of  the  property  Bayed^  is  considered  a  reason- 
able award  for  salva|;e  service  rendered  in  bringing  a  wrecic  into 
port,  found  derelict  in  pleasant  weather,  not  far  from  the  coast,  and 
in  the  accustomed  track  of  coasters  and  fishermen. 

2.  The  agent  of  tlie  owners  of  the  lost  property,  having  purchased 

the  claim  of  part  of  the  salvors,  is  allowed  from  the  sum  awarded  as 
salvage,  the  amount  that  he  paid  for  the  claim  and  no  more.  The 
law  does  not  allow  an  agent  to  speculate  on  the  misfortunes  of  his 
principal. 

8.  Services,  performed  in  righting  a  wreck  after  it  is  saved  from 
immediate  danger  and  has  reached  a  port  of  safety,  are  not  properly 
salvage  service,  and  should  be  paid  for  on  the  basis  of  labor  per- 
formed and  services  rendered ;  but  a  contract,  made  between  the  sal- 
vors and  the  persons  furnishing  such  service,  should  be  regarded,  if 
reasonable. 

4.  The  same  rule  applies  to  towage  service  rendered  under  like  cir- 

cumstances. 

5.  Contracts  for  tovrage,  made  between  masters  of  tugs  and  persons 

in  charge  of  a  wreck,  should  be  scrutinized  by  courts  of  admiralty, 
and  annulled  if  it  appears  that  undue  advantage  was  taken  of  the 
necessities  of  the  persons  in  charge  of  the  wreck  to  procui-e  unreas- 
onable recompense. 

6.  Tlie  full  sum  fixed  by  the  contract  for  towage  service  will  not 

be  allowed,  but  only  a  quantum  meruit,  if  it  appears  that  the  servioe 
did  not  accomplish  the  result  agreed  to  be  performed. 

7.  Taxable  costs  and  expenses  are  ordered  paid  from  claimant's 

moiety  of  gross  sales. 

In  Admiralty.  Libel  in  rem  for  salvage  service  in  sav- 
ing a  wreck. 

The  owners  appeared  and  claimed  their  property,  and 
by  answer  disputed  the  amount  claimed  in  the  libel. 

Mr.  ThomoB  B.  Reed^  proctor  for  libellants. 

Mr.  Almon  A.  Strout  and  Mr.  Q-eorge  F.  Shepley^  proctors 
for  claimants. 
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Fox,  J.  This  schooner,  belonging  to  St.  John,  N.  B.,  was 
dismasted  and  capsized  in  the  gale  of  Sept.  8th,  off  the  coast 
of  Maine  whilst  on  her  voyage  from  Boston  to  this  port,  and 
all  hands  were  lost. 

On  the  morning  of  September  11th,  the  wreck  was  discov- 
ered by  the  crew  of  the  fishing  schooner,  Mary  A.  Downes, 
aboat  twelve  miles  south-east  from  Wood  Island,  bottom  up, 
with  no  one  on  board.  The  M.  A.  Downes  was  twelve  tons 
burthen,  with  a  crew  of  four  men  and  two  boys.  They 
boarded  the  wreck  and  undertook  to  tow  her  into  Wood 
Island,  for  this  purpose  fastening  ropes  around  her  keel  by 
driving  through  them  spikes  into  the  keel  and  planking,  and 
bitching  their  cable  through  these  ropes  thus  secured  to  the 
wreck.  After  they  had  thus  worked  for  about  two  hours, 
the  schooner  Winfield  Scott,  a  fishing  vessel  of  about  sev- 
enty tons,  with  a  crew  of  twelve  men,  came  alongside  and 
offered  her  assistance  in  towing  the  wreck,  which  was  at 
once  accepted.  A  hawser  was  taken  to  the  Winfield  Scott, 
and  both  vessels  had  been  employed  in  towing  about  twenty- 
four  hours,  bringing  the  wreck  within  two  or  three  miles  of 
Wood  Island,  when  the  steam  tug  Uncle  Sam,  Willard,  mas- 
ter, came  up  and  proposed  to  tow  the  wreck  into  Portland 
Harbor.  Some  discussion  arose  as  to  the  price  to  be  paid  to 
the  tug,  the  skippers  not  being  willing  to  pay  more  than  two 
hundi'ed  and  fifty  dollars,  but  the  captain  of  the  tug  insisted 
on  three  hundred,  and  this  amount  was  finally  agreed  upon, 
and  a  written  agreement  was  signed  on  board  the  tug  by 
which  Willard  undertook  to  tow  the  wreck  to  Portland  for 
that  amount.  The  Uncle  Sam,  together  with  a  smaller  tug, 
then  attempted  to  tow  the  wreck  to  Portland,  about  twenty- 
four  miles  distant.  There  was  some  sea  on,  but  the  weather 
was  pleasant,  and  so  continued  for  a  number  of  days.  Find- 
ing the  tugs  were  able  to  make  but  little  progress  on  account 
of  the  chains,  spars  and  rigging,  dragging  badly  under  the 
wreck,  Willard  agreed  with  the  skipper  of  the  Mary  A. 
Downes  to  take  the  wreck  into  Wood  Island,  which  was 
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accomplished  in  a  few  hours.  The  tugs  then  attempted  to 
right  the  wreck,  but  did  not  succeed,  and  returned  to  Port- 
land, leaving  the  wreck  in  charge  of  the  fishing  schooners, 
with  the  understanding  that  whenever  they  should  get  her 
righted,  the  tugs  would  come  out  and  tow  her  round  to  Port- 
land. 

Two  large  broad  sloops  engaged  in  carrying  stone  to  the 
Saco  breakwater,  furnished  with  strong  derricks  and  steam 
windlasses,  were  afterwards  employed  in  an  attempt  to  turn 
over  the  hull,  payment  being  dependent  on  success.  They, 
however,  failed  in  the  attempt,  breaking  one  of  their  derricks, 
and  thereby  destroying  a  dory  belonging  to  the  M.  A.  Downes. 

The  Winfield  Scott,  after  remaining  four  days  at  Wood 
Island,  proceeded  on  her  fishing  voyage,  leaving  the  wreck 
at  anchor  in  charge  of  the  M.  A.  Downes,  and  a  few  days 
afterwards,  all  claim  for  salvage  in  behalf  of  the  Winfield 
Scott  and  her  crew  was  assigned  to  David  Boyd,  Charles  H. 
Chase,  and  W.  Willard,  for  one  hundred  and  fifty  dollars, 
Willard  being  the  master  of  the  tug,  and  Chase,  one  of  the 
firm  of  Chase  &  Littlejohn,  who  were  the  agents  for  the 
owners  of  the  wreck.  The  purchase  of  the  Winfield  Scott's 
claim  was  made  without  objection  from  the  owners,  or  agent 
of  the  insurance  company  in  which  the  vessel  was  insured, 
and  who  were  aware  of  the  arrangement  before  it  was  com- 
pleted. Chase  and  Boyd  then  chartered  the  schooner  Nellie 
Chase  to  go  round  to  Wood  Island  and  assist  in  righting  the 
wreck,  agreeing  to  pay  her  thirty-five  dollars  per  day  for 
three  days,  certain,  and  twenty-five  dollars  per  day,  so  long  as 
she  might  be  engaged  beyond  the  three  days.  Boyd,  a  rigger 
and  man  of  experience  in  such  business,  went  on  board  the 
Nellie  Chase  on  Thursday  morning,  September  23d,  with  five 
men  and  proper  tackles  and  purchases.  They  left  Portland 
about  seven  in  the  morning,  were  towed  out  to  Wood  Island 
by  the  Uncle  Sam,  turned  the  wreck  over  in  a  few  hours, 
and  the  same  day  it  was  towed  round  into  Portland  Harbor 
together  with  the  Nellie  Chase  and  M.  A.  Downes,  arriving 
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about  midnight.  The  crew  of  the  M.  A.  Downes  remained 
in  charge  of  the  wreck  until  its  arrival  in  Portland,  and  ren- 
dered all  the  aid  and  assistance  in  their  power  whilst  in 
charge  of  the  property. 

A  libel  was  filed  by  the  Mary  A.  Downes  for  salvage.  The 
owners  and  crew  of  the  Winfield  Scott,  by  Boyd  and  others, 
also  intervened  by  petition,  claiming  to  be  made  parties  as 
salvors.  Chase  &  Boyd  have  also  filed  a  supplementary 
petition  for  an  allowance  of  the  expenses  of  the  Nellie  Chase, 
for  Boyd's  services  at  Wood  Island,  and  also,  for  certain 
expenses  paid  by  Chase  for  watchmen,  &c. 

The  wreck  and  materials  have  been  sold  under  an  inter- 
locutory order  of  sale,  and  the  gross  amount  realized  is 
$1,702.00. 

This  vessel  was  clearly  derelict  at  the  time  she  was  dis- 
covered by  the  Mary  A.  Downes.  She  was  then  drifting  on 
the  high  seas,  more  than  a  dozen  miles  from  land,  with  no  one 
on  board,  her  crew  having  all  perished  in  the  gale  three  days 
previously,  one  of  her  owners,  the  master,  having  been  lost,  and 
the  others,  resident  in  New  Brunswick,  being  entirely  igno- 
rant of  the  disaster  and  of  the  situation  and  condition  of  their 
property.  Under  these  circumstances,  the  aid  and  assistance 
rendered  by  the  two  fishing  vessels  in  towing  the  wreck  for 
twenty-four  hours  towards  the  coast,  and  afterwards  employ- 
ing the  steam  tug  in  bringing  the  vessel  into  a  place  of  safety, 
were  clearly  of  a  salvage  nature,  and  justified  them  in  stand- 
ing before  the  Court  as  claimants  for  a  reasonable  salvage, 
for  the  benefits  thus  confen*ed,  by  their  exertions,  upon  the 
owners  of  the  property  thus  saved.  As  is  very  clearly  stated 
by  Judge  Ware  in  the  case  of  The  Emblem^  2  Ware,  68,  "By 
the  common  law,  the  finder  of  property,  which  has  been 
casually  lost,  has  no  legal  claim  against  the  owner  to  any- 
thing in  the  nature  of  a  reward  or  compensation  for  finding. 
All  that  he  can  pretend  to  is  the  re-payment  of  the  actual 
expenses  he  has  incurred  in  preserving  it,  and  upon  the  pay- 
ment of  this,  the  owner  is  entitled  to  receive  his  property 
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free  from  all  other  charge.  *  •  •  •  Xhe  maritime  law, 
from  cousiderations  of  public  policy,  has  established  a  differ- 
ent rule  for  goods  which  are  lost  at  sea.  A  person,  who  pre- 
serves goods  which  are  lost,  or  in  danger  of  being  lost,  bj  the 
fortunes  of  the  sea,  is  entitled  to  a  reward  for  that  service.  *  * 
Bj  saving  them,  he  acquires  a  sort  of  proprietary  interest  in 
the  goods,  ajti$  in  r«,  and  a  complete  possessory  right  against 
all  persons  claiming  an  interest  in  them,  to  retain  them  until 
his  compensation  is  paid,  or  until  he  can  proceed  to  enforce  his 
right  against  them  by  due  course  of  law.  *  *  The  right  of 
dominion,  or  the  absolute  property,  in  the  meantime  remains 
in  the  original  owner.  But  he  is  under  no  obligation  to  assert 
his  right  by  intervening  with  a  claim.  He  may  abandon  his 
property  if  he  pleases,  and  if  he  does  so,  and  declines  to  make 
himself  a  party  to  the  suit,  no  decree  can  be  made  against  him.'* 

The  great  learning  and  experience  of  Judge  Ware,  in 
matters  of  admiralty,  must  always  commend  his  decrees,  in 
cases  of  this  nature,  to  the  favorable  consideration  and 
approval  of  all  who  may  be  called  to  act  upon  similar  causes, 
and  I  have,  therefore,  carefully  examined  all  the  decisions  of 
this  learned  Judge  in  salvage  cases  which  are  to  be  found 
in  the  reports,  that  I  might  ascertain  what  amounts  he  was 
accustomed  to  allow  in  such  cases. 

In  the  case  of  TJie  Elizabeth  and  Jane^  1  Ware,  27,  a  brig 
found  derelict,  about  twenty  leagues  from  Seguin  with  fore- 
mast gone,  mainmast  half  cut  off,  sails  and  rigging  in  a  ruin- 
ous condition,  and  filled  with  water  that  was  towed  by  the 
salvors,  after  four  days'  labor,  into  Harpswell,  the  court,  in 
1823,  recognized  the  general  rule  of  a  moiety  being  awarded 
in  cases  of  derelict,  admitting  it  as  in  force  as  a  general  guide 
of  judicial  discretion,  yielding  to  the  reason  and  equity  of 
particular  cases,  held  that  if  the  salvors  claim  a  larger  share, 
it  belongs  to  them  to  extract  the  case  from  the  rule  and 
show  that  a  larger  share  ought  to  be  allowed.  In  that  case, 
a  moiety  of  the  gross  amount  of  sales,  viz.,  91,308,  was 
allowed  for  salvage. 
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The  case  of  The  Bee,  1  Ware,  886,  was  decided  in  1886. 
She  had  been  thrown  on  her  beam  ends,  lost  both  masts, 
and  drifted  into  Bradford's  cove  on  Grand  Menan,  where 
she  came  to  anchor;  the  next  day,  November  18th,  the  crew 
left  her  with  one  anchor  down  and  chain  not  secured,  and 
went  ashore  for  assistance,  the  wind  at  that  time  blowing  a 
gale  directly  on  shore,  and  the  vessel  exposed  to  its  full  force 
and  drifting  towards  the  rocks.  The  libellants  heard  the 
story  of  the  crew  as  to  the  condition  of  the  vessel,  and  went 
on  board  and  took  possession.  The  crew  afterwards  came 
out  of  the  woods,  down  to  the  shore,  with  the  intention  of 
returning  to  the  vessel.  The  salvors  retained  possession, 
rigged  jury-masts,  procured  some  small  sails  and  got  her  into 
Lnbec  on  the  17th.  In  that  case  the  value  of  the  property 
saved  was  about  92,000  and  Judge  Ware  allowed  $350  salvagCi 

In  1887  The  Bising  Sun,  1  Ware,  879,  was  found  by  a  fishing 
vessel  about  twenty  miles  south  of  Cape  Sable,  deserted  by 
her  crew,  on  her  beam  ends,  full  of  water,  and  was  towed  by 
the  salvors  into  Penobscot  river.  The  value  of  the  property 
saved  was  11586.  Three-fifths  of  this  was  allowed  as  salvage^ 
the  value  of  the  salvor  ship  being  $2,000,  besides  her  cargo  of 
fish. 

In  his  opinion  in  that  case.  Judge  Ware  says,  ^^The  rule 
seems  formerly  to  have  been  considered  imperative  to  allow 
a  moiety  in  all  cases  without  distinction.  But  in  modem 
times  the  rule  is  not  considered  as  inflexible.  Sometimes, 
though  rarely,  more  is  given,  and  sometimes  less,  having  a 
just  regard  to  the  circumstances  of  each  case,  to  the  risk,  the 
labor,  the  amount  of  property  saved,  and  the  value  of  that  put 
at  hazard  by  the  salvor's  service." 

The  Amethyst,  2  Ware,  28,  was  decided  in  1889.  It 
appeared  that  vessel  was  capsized  and  her  crew  taken  off,  and 
four  days  afterwards,  she  was  fallen  in  with  fifteen  or  twenty 
miles  south-east  of  Monhegan  by  three  fishing  vessels  belong- 
ing to  Boothbay,  who  towed  her  the  next  day  near  to  Booth- 
bay  harbor ;  but  before  she  arrived  within  that  harbor  a  storm 
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arose,  the  oablea  parted  from  the  wreck,  and  she  was  driven 
on  to  a  reef.  Next  day  there  was  a  heavy  sea,  and  the  labor 
of  saving  the  property  was  severe,  attended  with  danger  to 
life  in  getting  the  cargo  from  the  wreck,  and  it  was  neces* 
aary  to  guard  it  after  it  was  landed  to  protect  it  from  plun* 
der.  The  value  saved  amounted  to  only  $841.  The  court 
allowed  the  three  fishing  vessels  $400  salvage,  leaving  cost 
and  expenses  a  charge  on  the  residue. 

In  the  case  of  The  JEmblemj  1840^  the  whole  amount  of 
property  saved  which  was  liable  to  salvage  was  $600.  There 
were  taken  from  the  wreck,  at  the  same  time  by  the  salvors, 
bills  of  exchange  and  drafts  to  the  amount  of  $8,000,  belong* 
ing  to  the  same  persons  who  owned  the  other  property; 
but  upon  these  the  court  did  not  consider  that  salvage  could 
be  allowed.  A  number  of  persons  were  rescued  from  the 
wreck,  so  enfeebled  by  their  suficring,  as  to  be  entirely  help- 
less.   A  salvage  of  $880  was  allowed. 

There  are  other  decisions  of  Judge  Ware  not  reported,  but 
within  the  recollection  of  the  court,  and  such  as  The  goode 
Mvedfrom  the  Bohemian^  in  1864,  and  the  case  of  The  Mary 
A.  Sawee^  a  fishing  vessel  that  had  been  boarded  by  the 
jtebel  privateer  Tacony,  her  crew  taken  off,  and  the  vessel 
partially  dismantled  and  set  on  fire,  and  afterwards  found  by 
the  Ixbellants  and  taken  into  Boothbay.  In  all  of  these  cases 
a  moiety  was  allowed  for  salvage.  On  a  careful  examination 
of  his  decrees,  I  am  confirmed  in  the  opinion,  that  under 
ordinary  circumstances  in  cases  of  a  derelict,  where  the 
amount  saved  was  neither  very  large  nor  very  small,  it  has 
been  usual  and  customary  in  this  district,  to  allow  a  moiety, 
or  about  that  proportion  of  the  property  as  salvage.  In  1865, 
Judge  Benedict,  in  case  of  The  Oharlee  Senry  and  eargo^ 
acted  upon  this  rule,  stating  that  the  burden  was  on  the 
claimant  to  show  that  a  different  measure  should  be  applied 
if  he  wished  it  reduced. 

The  circumstances  of  the  present  case  do  not  suggest  any 
valid  reaaonfi  iar  iiny  departure  from  this  proposition.    The 
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wreck  was  found  in  pleasant  weather,  at  not  a  great  distance 
from  the  coast,  and  in  a  position  where  from  the  large  num- 
ber of  coasters  and  fishing  vessels  which  abound  in  this  vicin- 
ity, in  all  probability  she  would  have  been  picked  up  by  some 
other  vessel  if  the  libellants  had  not  discovered  her.  The 
value  of  the  property  at  risk  in  effecting  the  salvage  was  not 
very  large,  both  vessels  probably  not  being  worth  much,  if 
any,  over  IN,000.  The  risk  to  life  and  property  in  the  service 
was  very  slight,  and  the  labor  of  towage  was  quite  moderate 
and  but  for  a  short  period;  no  particular  skill  was  either 
requisite  or  manifested ;  and  under  all  the  circumstances  of 
the  case,  I  am  of  opinion  that  f  850,  being  a  moiety  of  the  gross 
amount  of  sales,  is  a  reasonable  award  and  compensatipn  for 
the  services  rendered  to  the  owners  of  this  property  in  saving 
it ;  for  it  should  ever  be  remembered  by  the  court,  if  not 
by  the  salvors,  that  the  property,  although  wrecked,  still 
belongs  to  its  original  owners,  and  that  salvage  is  only  a  rea- 
sonable and  proper  compensation,  to  be  awarded  out  of  the 
property  itself,  for  the  benefit  conferred  upon  the  owner  by 
bringing  it  to  a  place  of  safety  and  restoring  it  to  him.  The 
apportionment  of  this  amount  among  the  respective  parties  is 
not  without  difficulty. 

The  claim  of  the  Winfield  Scott  has  been  transferred  for 
the  sum  of  $150  to  Chase  and  others,  and  as  all  parties,  both 
salvors  and  purchasers,  by  the  purchase  have  demonstrated 
that  they  considered  that  amount  a  fair  remuneration  for  the 
services  rendered  by  that  vessel,  I  am  inclined  to  adopt  their 
conclusions  and  not  to  increase  the  amount.  The  wreck  at 
the  time  of  this  purchase  was  at  Wood  Island,  comparatively 
in  a  place  of  safety,  and  the  salvors  were  well  aware  of  the 
services  they  had  rendered,  and  what  they  should  receive  in 
satisfaction  tberefor.  The  purchasers  of  this  claim,  one  of 
whom  was  then  acting  as  agent  for  the  owners  of  the  vessel, 
certainly  should  not  ask  for  anything  beyond  an  indemnity 
and  return  to  them  of  the  amount  thus  advanced  in  defray- 
ing the  charges  and  claims  on  the  property  of  the  principal, 
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whose  interests  this  agent  was  bound  to  guard  and  protect ; 
for  the  law  will  not  permit  an  agent  to  speculate  on  the  mis- 
fortunes of  his  principal,  or  to  hold  any  profits  incidentallj 
obtained  in  the  execution  of  his  duty.  From  the  evidence 
before  me,  I  have  no  reason  to  suppose  that  Capt.  Chase  had 
any  such  motive  or  purpose,  but  giving  him  full  credit  for 
bis  statement,  that  he  purchased  this  claim  in  order  to  con- 
trol the  wreck  for  the  owner's  benefit,  and  that  he  was  influ- 
enced solely  by  what  he  believed  to  be  for  their  advantage, 
and  had  no  intention  personally  to  gain  any  profit  or  advan- 
tage thereby,  most  praiseworthy  and  honorable  motives, 
which  should  actuate  every  honest  agent  whilst  in  the  dis- 
charge of  the  duties  of  his  agency,  I  can  have  no  doubt  that 
it  will  be  entirely  satisfactory  to  him  and  his  co-purchasers, 
if  I  award  for  their  benefit  on  the  libel  in  behalf  of  the  Win- 
field  Scott,  the  sum  of  9150,  the  claimants  not  having  raised 
an  objection,  which  might  have  been  presented,  founded  on 
the  transfer  of  the  claim  to  these  parties. 

The  petition  of  Boyd  and  Chase  is  for  the  payment  of  cer- 
tain expenditures  incurred  by  them,  and  for  Boyd's  services 
about  the  vessel  after  their  purchase  of  the  W.  Scott's  claim. 
These  services,  as  I  think,  are  to  be  considered,  not  as  abso- 
lute salvaee  services,  but  rather  as  claims  for  work  and  labor 
done-upon  the  property  after  it  had  been  sared  from  imme- 
diate  danger  and  had  reached  a  port  of  safety. 

The  Nellie  Chase  was  chartered  by  the  petitioners  to  go 
to  Wood  Island  and  assist  in  righting  the  vessel,  and  they 
agreed  to  pay  her  thirty-five  dollars  per  day  for  three  days 
absolutely,  and  twenty-five  dollars  per  day  for  the  time  she 
might  be  further  employed.  They  left  here  about  seven 
o'clock  in  the  morning,  were  towed  to  Wood  Island  by  the 
tug,  and  returned  about  midnight  the  same  night  with  the 
wreck,  having  been  actually  employed  short  of  twenty  hours, 
but  if  the  bargain  was  a  fair  and  reasonable  one,  upon  which 
point  there  is  nothing  to  discredit  it,  the  owners  of  the 
Nellie  Chase  are  entitled  to  receive  their  three  days'  pay, 
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although  they  have  been  deprived  of  their  vessel  but  a  single 
day,  and  they  have  had  the  use  of  her  for  the  two  days  for 
which  they  thus  will  receive  compensation  from  the  peti- 
tioners. It  would  have  been  more  satisfactory  to  the  court, 
if  the  contract  had  been  to  pay  a  reasonable  amount  for  the 
time  to  be  actually  employed ;  but  as  it  appears  to  have  been 
difficult  to  obtain  a  vessel,  and  it  is  not  shown  that  one  could 
have  been  obtained  on  any  other  terms,  I  will  allow  the 
charge  of  $105  on  account  of  the  Nellie  Chase.  Another 
claim  made  on  account  of  this  schooner  is  for  a  hawser, 
which  is  said  to  have  been  chafed  and  parted  in  towing  the 
wreck,  or  as  is  set  forth  in  the  bill  of  items,  "spoiled  in  right- 
ing and  towing  schooner."  This  charge  is  one  which  I  should 
not  certainly  allow  to  its  full  extent.  The  schooner  was 
hired  for  the  purpose  of  righting  the  wreck,  was  to  be  tawed 
out  and  back,  of  course  in  connection  with  the  wreck,  if  the 
undertaking  should  prove  a  success ;  all  the  spars,  rigging, 
hawsers  and  other  appurtenances  of  the  schooner  were  to  be 
used  in  any  way  which  was  reasonable  and  proper,  and  if 
whilst  thus  used,  they  should  be  injured,  I  apprehend  the 
damage  should  be  borne  by  the  schooner,  and  not  by  those 
who  have  hired  her  for  this  employment.  It  certainly  must 
have  been  well  understood,  that  the  work  about  which  she 
was  to  be  employed,  was  something  unusual  and  would 
make  somewhat  severe  demands  upon  the  vessel,  her  rigging 
and  other  appurtenances  in  accomplishing  the  business  she 
had  undertaken ;  her  spars,  ropes  and  hawsers  would  neces- 
sarily be  required  to  withstand  heavy  strains  and  great  force ; 
they  were  hired  for  this  very  purpose  as  a  part  of  the  vessel, 
and  the  damage  to  them,  if  any,  should  not  be  charged  to  the 
hirers,  especially  when  we  consider  the  large  amount  to  be 
paid  for  one  day's  employment  of  the  vessel.  It  is  said,  the 
hawser  was  broken  and  chafed  whilst  in  use  as  a  tow-line 
from  the  tug  to  the  wreck;  if  so,  the  tug  may  be  accountable, 
as  she  should  have  been  provided  with  proper  tow-lines ;  if 
she  was  deficient,  and  obtained  the  hawser  from  the  schooner 
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which  was  in  charge  of  her  master,  it  is  a  matter  solely 
between  the  tug  and  schooner  as  to  the  damage  done  by  the 
tug  to  a  hawser  for  which  the  charterers  of  the  schooner  can 
in  no  way  be  held  responsible. 

Boyd  went  in  the  Nellie  Chase,  taking  with  him  five  of  his 
men,  and  his  tackles  and  purchases  sufficient  to  right  the 
wreck.  His  claim  is  one  hundred  twenty-five  dollars  for  this 
day's  work.  He  ordinarily  charges  three  dollars  and  a  half 
a  day  for  his  men,  and  the  use  of  his  blocks  and  purchases,  he 
states  would  be  worth  ten  dollars.  Chase  claims  twenty- 
eight  dollars  paid  for  watching  the  property  after  it  was 
brought  to  Portland,  and  before  it  was  taken  possession  of 
by  the  marshal.  He  also  presents  another  bill  for  horse  hire, 
services  of  Capt.  Shannon,  and  telegraph  charges,  amounting 
in  all  to  thirty-four  dollars  and  forty-six  cents,  no  part  of 
which,  as  I  think,  can  properly  be  allowed  in  the  present 
suit,  as  they  are  charges  to  be  borne  by  the  owners,  without 
regard  to  any  salvage  services.  Upon  the  best  consideration 
which  I  can  give  to  the  claim  presented  by  Boyd  &  Chase, 
for  their  own  charges  and  the  bills  of  the  Nellie  Chase,  I 
shall  award  and  allow  them  the  sum  of  $225. 

The  only  remaining  claim  is  that  of  the  original  salvor,  the 
Mary  A.  Downes,  and  this  includes  the  amount  properly 
chargeable  for  towage  by  the  steam  tugs.  It  appears  that 
the  two  small  fishing  vessels  had  succeeded  in  towing  the 
wreck  in  her  then  condition  about  ten  miles,  and  as  the 
weather  then  was  and  continued  for  some  days,  I  have  no 
doubt  they  would  with  perseverance  have  succeeded  in  get- 
ting it  into  Wood  Island,  if  they  had  chosen  so  to  do ;  still  it 
was  quite  proper  for  them  to  obtain  the  assistance  of  the 
tugs,  at  a  reasonable  price,  and  the  court  will  always  be 
quite  ready  to  sustain  any  agreement  for  towage  for  wrecks, 
which  under  the  circumstances  may  be  fair  and  just.  In  the 
present  case,  the  agreement,  as  made,  was  to  tow  this  wreck 
as  it  then  was,  bottom  upwards,  into  this  port  for  three  hun- 
dred dollars.    Willard,  the  master  of  the  tug,  has  been  for 
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many  years  engs^ed  in  this  bnsiness,  saw  the  condition  of 
the  wreck,  and  must  have  been  aware  of  the  slow  progress 
of  the  schooners  in  towing  it,  and  he  demanded  a  very  con- 
siderable sum  for  taking  it  to  Portland,  and  more  than  the 
skippers  of  the  fishing  vessels  thought  reasonable ;  but  situ- 
ated as  they  were,  they  finally  agreed  to  pay  this  amount  for 
this  particular  service,  and  the  court  would  probably  have 
allowed  that  sum,  if  the  tug  had  performed  her  part  of  the 
contract,  which  it  must  be  remembered  was  to  take  the  wreck 
into  Portland,  as  it  then  was,  and  not  as  it  might  afterwards 
be,  when  righted  at  the  expense  of  the  salvors,  and  so  placed 
as  to  be  towed  there  in  a  third  of  the  time  it  would  have 
taken,  in  the  condition  the  wreck  was  when  the  bargain  was 
made. 

I  deem  it  not  improper  to  suggest  in  relation  to  these  con- 
tracts for  towage  entered  into  by  the  masters  of  the  tugs 
with  those  in  charge  of  wrecked  property,  that  a  court  of 
admiralty  is  inclined  to  scrutinize  such  bargains  with  con- 
siderable care,  and  before  they  will  be  sustained  and  enforced, 
the  court  must  be  satisfied  that  the  master  of  the  tug  has 
not  taken  advantage  of  his  position  to  make  an  unreasonable 
bargain,  and  insist  on  an  exorbitant  recompense. 

Mr.  Justice  Story  in  The  Hmnlotis^  1  Sum.,  210,  says, 
^^It  is  true,  that  contracts  made  for  salvage  services  are  not 
ordin^ily  held  obligatory  by  the  court  of  admiralty  upon  the 
persons  whose  property  is  saved,  unless  the  court  can  clearly 
see  that  no  advantage  is  taken  of  the  parties'  situation,  and 
that  the  rate  of  compensation  is  just  and  reasonable.  The 
doctrine  is  founded  upon  principles  of  sound  public  policy, 
as  well  as  upon  just  views  of  moral  obligation.  No  system 
of  jurisprudence  purporting  to  be  founded  upon  moral,  or 
religious,  or  even  rational  principles,  could  tolerate  for  a 
moment  the  doctrine,  that  a  salvor  might  avail  himself  of 
the  calamities  of  others  to  force  upon  them  a  contract 
unjust,  oppressive,  and  exorbitant,  that  he  might  turn  the 
price  of  safety  into  the  price  of  ruin ;  that  he  might  turn  an 
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act  demanded  by  christian  and  public  duty  into  a  traffic  of 
profit,  which  would  outrage  human  feelings  and  disgrace 
human  justice."  These  remarks  are  quite  applicable  to  sal- 
vage services  by  towage,  and  whenever  such  a  contract  is  pro- 
duced, and  a  much  larger  compensation  is  found  to  have  been 
agreed  upon  than  is  ordinarily  claimed  for  towage  services, 
the  court  will  not  feel  obliged  to  allow  such  exorbitant  sums, 
although  the  party  may  have  signed  an  agreement  to  pay  the 
amount.  In  most  cases  it  will  probably  be  better  for  all  con- 
cerned that  the  towage  services  of  wrecks  should  be  rendered 
without  any  special  agreement  as  to  the  rate  of  compensation, 
leaving  this  to  be  determined  afterwards,  when  both  parties 
are  on  shore  on  an  equality,  by  the  parties  themselves,  or  by 
the  court  in  case  of  disagreement. 

Admitting,  for  the  purposes  of  this  decision,  that  three 
hundred  dollars  would  not  have  been  an  exorbitant  amount 
for  towing  the  wreck,  as  she  then  was,  into  Portland,  and 
that  the  bargain  was  fair  and  just  and  obligatory  on  both 
sides,  it  is  quite  manifest  that  the  tug  has  not  performed  her 
part  of  it,  because  after  a  very  short  attempt  at  towing  the 
wreck,  the  captain  of  the  tug  declared  that  he  could  not 
accomplish  it,  and  thereupon,  as  he  says,  obtained  the  con- 
sent of  the  skipper  of  the  M.  A.  Downes,  that  he  should 
take  the  wreck  into  Wood  Island,  and  come  out  and  take 
it  round  to  Portland  when  righted.  This  proposition  was 
assented  to,  but  it  does  not  appear  that  the  skipper  agreed 
to  pay  the  amount  of  three  hundred  dollars  for  this  service, 
which  could  be  much  more  expeditiously  and  easily  accom- 
plished when  the  wreck  should  be  upon  an  even  keel.  I  am 
not  at  all  convinced  that  the  tugs  could  not  have  taken  the 
wreck  into  Portland  harbor  as  she  then  was.  They  were 
certainly  much  more  powerful  than  these  fishing  vessels,  and, 
although  it  might  have  probably  taken  the  tugs  somewhat 
longer  than  was  desirable,  I  believe  they  would  have  sue" 
ceeded  in  getting  the  wreck  into  Portland  harbor  without 
any  great  risk  to  the  property,  and  that  the  hull  could  have 
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been  righted  for  less  than  half  the  expense  it  cost  at  Wood 
Island,  provided  the  tugs  had  performed  their  part  of  the 
contract,  and  brought  the  wreck  in  here  as  it  was  stipulated 
they  should  do.  Not  having  done  so,  the  skippers  of  the 
fishing  vessels  are  not  legally  bound  to  pay  the  master  of  the 
tugs  the  stipulated  amount,  but  he  is  only  entitled  to  claim 
a  just  and  fair  compensation  for  what  he  has  done.  I  have 
hesitated,  between  $200  and  $250,  but  on  the  whole,  consid- 
ering that  on  the  first  day  some  assistance  was  rendered  by 
the  tugs,  and  that  afterwards  the  Uncle  Sam  was  employed 
for  one  day  about  the  wreck,  I  have  decided  to  allow  the  M. 
A.  Downes  the  sum  of  $260  for  the  tugs'  services,  which  is 
certainly  full  and  liberal  compensation  for  all  the  aid  ren- 
dered by  them  at  any  time.  A  balance  of  $225  remains  of 
the  moiety  allowed  for  salvage.  This  sum  is  somewhat  in 
excess  of  the  amount  allowed  the  Winfield  Scott,  but  the 
ropes  and  hawsers  of  the  Mary  A.  Downes  were  badly  injured 
in  towing  the  wreck,  and  her  dory  destroyed.  These  damages, 
being  sustained  when  the  vessel  was  not  employed  under  any 
contract,  but  whilst  in  discharge  of  her  duties  as  salvor,  I 
think,  may  properly  be  considered  by  the  court  in  the  esti- 
mate of  the  salvage  to  be  allowed.  This  schooner  was  much 
smaller  than  the  Winfield  Scott,  and  had  but  half  as  many 
men,  but  she  remained  in  charge  of  the  wreck  until  it  was 
brought  round  to  Portland,  and  assisted  in  the  various 
attempts  at  righting  it,  and  under  all  the  circumstances,  I 
shall  award  the  $225  to  the  Mary  A.  Downes,  together  with 
$250  to  remain  in  the  registry  for  the  present,  and  to  be  paid 
to  the  master  of  the  steam  tugs  upon  his  filing  a  discharge  of 
all  claim  for  services  in  this  behalf. 

The  taxable  costs  and  expenses  are  to  be  paid  from  the 
remaining  moiety  of  the  gross  sales  in  the  registry. 

Decree  accordingly. 
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Ee  WILLIAM  F.  ABBOTT. 

NOTBMBBB,  1809. 

1.  A  court  of  bankruptcy  may  enjoin  the  debtor  and  any  other 

person ,  pending  involuntary  proceedings,  from  conveying  away,  dis- 
posing of,  or  interfering  with,  any  property  once  owned  by  the 
debtor,  and  claimed  to  have  been  fraudulently  transferred  by  him 
and  concealed,  upon  prima  facie  proof  of  the  fraud. 

2.  A  motion  to  dissolve  such  injunction  should  not  be  granted,  unless 

facts  are  shown,  making  such  action  Just  toward  the  creditors. 

3.  The  withholdini^  of  books  of  account  by  a  party  in  interest 

works  a  prejudice  to  his  cause. 

In  Bankeuptcy.  Motion  to  dissolve  an  injunction, 
granted,  pending  involuntary  proceedings,  restraining  the 
debtor  and  Roscoe  L.  Bowers  from  conveying  or  disposing  of 
certain  property  claimed  to  have  been  conveyed  and  dis- 
posed of  by  the  debtor  in  fraud  of  the  bankrupt  act. 

The  petitioning  creditors  objected,  and  the  cause  was  sub« 
mitted  upon  affidavits  filed  by  both  parties. 

The  opinion  is  not  printed  in  full.  Some  parts  of  it,  deal- 
ing with  facts,  are  omitted  on  account  of  their  great  length 
and  particularity  of  circumstance. 

Mr.  Edwin  B.  Smithy  solicitor  for  bankrupt  and  Mr.  Alman 
A.  Strout  and  Mr.  Q-eorge  F.  Shepley,  solicitors  for  Bowers 
in  support  of  the  motion. 

Mr.  Edward  Eastman  and  Mr.  Jonah  R.  Drummond  and 
Mr.  Woodbury  Daviiy  solicitors  for  creditors,  contra. 

Pox,  J.  A  petition  has  been  presented  by  Wm.  M.  Price 
&  als.,  creditors  of  Wm.  F.  Abbott,  praying  that  he  may  be 
adjudged  a  bankrupt ;  at  the  same  time  application  was  made 
for  an  injunction,  to  restrain  the  debtor  and  one  Roscoe 
L.  Bowers,  who  was  charged  with  aiding  the  bankrupt  in  a 
fraudulent  sale,  concealment,  and  removal,  of  his  property, 
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from  removing,  disposing,  or  interfering  with  the  property, 
until  the  further  order  of  the  court.  Upon  the  affidavit  of 
one  Lothrup,  the  injunction  was  ordered.  The  present 
motion  is  in  behalf  of  Bowers  to  dissolve  the  injunction, 
and  is  sustained  by  his  own  affidavit  as  well  as  that  of 
Abbott,  and  is  approved  by  the  affidavit  of  Mr.  Eastman,  a 
solicitor  for  the  creditors. 

The  injunction  was  granted  under  the  provisions  of  the 
4th  sec.  of  the  bankrupt  act,  which  authorizes  the  court, 
upon  commencement  of  involuntary  proceedings,  ^'to  restrain 
the  debtor  and  any  other  person,  from  making  any  transfer  or 
disposition  of  any  part  of  the  debtor's  property,  not  excepted 
by  this  act  from  the  operation  thereof,  and  from  any  interfer- 
ence therewith."  Some  discussion  was  had  at  the  bar  as  to 
the  operation  and  extent  of  the  provision,  and  whether  it  was 
applicable  to  property  once  belonging  to  the  debtor,  but  of 
which  it  was  claimed  he  had  made  a  transfer  in  violation  of  the 
provisions  of  the  bankrupt  act.  In  my  view,  the  provision  is 
applicable  to  all  property,  which  under  the  act  would  vest 
in  the  assignee,  and  which  it  would  be  his  duty  to  claim  for 
the  benefit  of  the  estate ;  not  only  that  in  the  actual  posses- 
sion of  the  debtor  at  the  commencement  of  bankrupt  pro- 
ceedings, and  to  which  his  title  is  indisputable,  but  to  all 
other  estate  of  which  he  has  made  any  fraudulent  transfer  or 
concealment ;  and  on  the  court  being  satisfied  by  prima  facie 
proof  that  the  property  has  been  thus  fraudulently  transferred 
or  concealed,  the  parties  should  be  enjoined  and  restrained 
from  any  interference  with  it  until  the  determination  of  the 
question  of  bankruptcy.  On  the  affidavit  of  Lothrup  a  prima 
facie  case  was  presented,  which  justified  the  injunction  as 
ordered  by  the  court. 

From  the  affidavits,  it  appears  that  Abbott  has  been  for 
some  years  a  cigar  maker  in  Saco,  pretty  extensively  engaged 
in  the  business,  and  as  he  states,  without  keeping  proper 
books  of  account,  so  as  to  be  fully  informed  as  to  his  stand- 
ing and  condition. 
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Abbott  says  that  in  January  last  he  engaged  Bowers  to 
straighten  out  his  affairs  and  keep  his  books ;  and  for  this 
purpose,  an  account  of  stock  was  taken  and  a  new  set  of 
books  opened  by  Bowers.  Both  swear  that  they  believed 
Abbott  was  solvent.  Bowers  purchased  from  Abbott  all  the 
cigars  he  manufactured  from  April  10th,  to  Sept.  24th,  1869. 
The  whole  amount  sold  by  Abbott  in  1869  being  932  M. 
Besides  the  sale  of  the  cigars,  Bowers  claims  that  between  May 
18th,  and  Aug.  26th,  Abbott  consigned  to  him  t;10,078.44  of 
stock  and  pipes,  on  which  he  advanced  $12,076.76. 

Abbott  failed  on  or  about  Sept.  28th,  owing  $86,000, 
$26,116  of  which  was  for  stock  and  fixtures  purchased  since 
May  13th.  His  assets  consisted  of  $600  of  stock  under 
attachment,  and  stock  and  fixtures  sold  Bowers  Sept.  28th 
for  $1,626,  and  notes  amounting  to  $6,000  or  $8,000,  of  not 
much  value. 

The  fairness  and  good  faith  of  all  these  transactions 
between  Bowers  and  Abbott  are  set  forth  repeatedly  in  the 
strongest  language  in  their  respective  affidavits,  and  these 
averments  have  not  escaped  the  attention  of  the  court. 

A  critical  examination  of  Bowers'  dealings  with  Abbott, 
so  far  as  they  have  seen  proper  to  explain  and  develop  them 
by  their  affidavits,  does  not  satisfy  me  that  it  would  be  just 
towards  the  creditors  to  remove  and  dissolve  the  injunction. 
Much  more  light  might  and  should  have  been  thrown  on 
their  dealings,  and  a  more  complete  and  satisfactory  exposure 
of  them  could  have  been  presented ;  but  they  have  seen  fit 
to  deal  in  general  denials  and  assertions,  without  going  into 
a  fair  exhibit  of  the  accounts,  and  purchases,  and  cost  of  the 
property  thus  acquired  by  Bowers.  If  I  am  in  error  then 
in  any  of  my  calculations  or  facts,  it  is  rather  owing  to  the 
darkness  and  uncertainty  with  which  they  have  seen  fit  to 
obscure  their  dealings,  than  to  any  failure  of  investigation 
on  my  part,  as  I  have  twice  carefully  read  over  their  affi- 
davits in  order  to  be  fully  conversant  with  their  contents. 
The  books  of  Abbott  which  are  in  the  handwriting  of  Bow- 
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ers,  and  wholly  kept  by  him,  have  not  been  produced  at  the 
hearing,  but  although  called  for  by  the  creditors'  attorney, 
have  been  kept  back,  Bowers  contenting  himself  by  stating 
in  his  supplemental  affidavit  that  nothing  appears  therein 
inconsistent  with  his  statements.  Under  the  circumstances, 
it  would  have  been  altogether  more  satisfactory  for  the  court 
to  have  ascertained  this  fact  by  a  personal  examination  of 
the  books,  rather  than  from  the  statement  of  a  party  in 
interest  whose  relations  are  such  with  the  debtor,  that  no 
doubt  can  be  entertained  that  the  books  would  have  been 
present,  if  it  had  been  thought  for  the  interest  of  Bowers 
that  they  should  have  been  produced*  From  their  non-pro- 
duction under  the  circumstances,  I  cannot  but  conclude, 
that  in  some  way  they  would  have  afforded  evidence  detri- 
mental to  these  parties,  and  that  for  reason  satisfactory  to 
themselves  they  have  seen  fit  to  withhold  them  from  the  court. 
I  think  that  matters  should  remain  as  they  now  are  until 
an  investigation  can  be  had  by  an  asssignee. 

Motion  overruled. 


THE  WILLIE  Q. 

Fbbbtjabt,  1S70. 

1.  Whether  the  importation  of  more  than  thirty  gallons  of  distillecl 

spirits  in  bottles,  contained  in  a  cask,  is  an  imiK>rtation  in  packages 
containing  less  than  thirty  gallons  nnder  the  act  of  July  28,  1889, 
qn»re. 

2.  A  vessel,  sailinfir  under  a  fishing  license,  may  touch  at  a  for- 

eign port  and  procure  supplies,  without  incurring  forfeiture  under 
the  acts  of  Congress. 

3.  Taking  on  board  in  a  foreign  port  and  bringringr  into  this 

country  two  barrels  without  hire  or  rewai*d,  but  as  a  favor  to  a  friend, 
supposed  to  contain  crockery,  but  really  containing  liquors,  is  not 
engaging  in  trade  within  the  meaning  of  §  82  of  the  act  of  Feb.  28, 
1798,  and  does  not  subject  the  vessel  and  cargo  to  forfeiture. 
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In  Admibalty.  Libel  in  rem  by  the  United  States,  claim- 
ing a  forfeiture  of  the  schooner  Willie  O.  and  cargo,  for  a 
violation  of  the  revenue  laws : 

I.  Because  she  brought  into  this  country  distilled  spirits 
in  packages  containing  less  than  thirty  gallons : 

II.  Because  goods  of  the  value  of  $400  were  unladed  from 
her  not  in  open  day,  and  without  a  permit: 

III.  Because  whilst  under  a  license  for  the  fisheries,  she 
engaged  in  another  trade  or  employment  by  importing  goods 
into  the  United  States. 

William  Decker  made  claim  to  the  vessel  and  cargo,  and 
answered,  denying  the  fkUegations  of  the  libel. 

Mr.  O^eorge  F.  Talbot^  District  Attorney  for  the  United 
States. 

Mr,  Walei  Bubbard  and  Mr.  Jonah  H.  Drummond^  proctors 
for  claimant. 

Fox,  J.  This  schooner  was  seized,  with  her  fishing  out- 
fits on  board,  in  the  harbor  of  Portland  on  the  28d  day  of 
April  last  by  the  Collector  of  the  port,  for  certain  alleged 
violations  of  the  revenue  laws  in  Oct.,  1867.    • 

There  is  some  conflict  of  testimony,  but  the  following  facts 
are  proved  to  my  satisfaction,  viz:  The  vessel  in  1867  was, 
and  still  is,  the  property  of  the  claimant,  Wm.  Decker  of 
Southport,  in  this  district.  She  was  licensed  for  the  fisher- 
ies, without  any  permit  to  touch  and  trade  at  a  foreign  port 
or  place.  Having  taken  her  fare  in  the  Gulf,  on  her  home- 
ward voyage  she  touched  at  Pirate  Cove,  in  the  Straits  of 
Canso,  for  wood  and  water,  and  for  no  other  object.  Whilst 
engaged  in  getting  these  articles  on  board,  an  acquaintance 
of  the  skipper  requested  him  to  take  on  board  a  couple  of 
barrels  of  crockery  for  John  Topham,  a  sailmaker,  residing 
at  Wiscasset,  who  was  well  known  to  the  skipper.  He  at 
first  demurred,  but  on  being  i^ain  applied  to  and  informed 
that  the  barrels  were  on  the  wharf  all  ready  to  be  put  into 
the  boat,  consented,  and  they  were  received  on  board  and 
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brought  in  the  schooner  to  Southport,  and  there  landed  in 
open  day.  One  of  the  barrels  was  taken  away  by  Topham, 
the  other  remained  some  time  in  Decker's  storehouse  and 
was  afterwards  given  by  Topham  to  Decker.  It  contained 
twenty  to  thirty  bottles  of  gin,  packed  in  bran. 

The  barrels  were  marked  **John  Topham,  Wiscasset,  crock- 
ery." The  skipper  was  not  aware  of  their  contents,  and  he 
received  them  as  a  &vor  for  the  party,  without  accepting 
or  expecting  any  compensation  for  what  he  did.  Decker  did 
not  know  that  the  barrels  were  brought  in  the  vessel  until 
they  were  landed,  and  never  claimed  any  freight  therefor. 

The  libel  contains  three  counts.  The  first,  charges  this 
vessel  with  having  brought. into  this  district  a  quantity  of 
distilled  spirits,  in  casks  or  packages  of  a  less  capacity  than 
thirty  gallons.  By  the  act  of  the  28th  of  July,  1866,  in  force  at 
the  time  this  vessel  arrived,  ^^brandy  and  other  spirituous 
liquors  may  be  imported  in  casks  or  other  packages,  not  less 
than  thirty  gallons."  In  the  present  case  the  liquor,  gin,  was 
in  bottles,  packed  in  barrels,  which,  it  is  admitted,  were  of  a 
capacity  of  more  than  thirty  gallons. 

I  certainly  entertain  some  doubt  as  to  the  true  construc- 
tion of  this  act,  and  have  reason  to  know  that  some  of  my 
judicial  brethren  share  with  me  in  the  doubt,  which  is, 
whether  it  was  the  intention  of  Congress,  that  distilled  spir- 
its should  not  be  imported  in  less  quantities  than  thirty  gallons, 
or  whether  a  less  quantity  may  be  imported,  provided  its 
exterior  cask  or  covering  would  have  contained  thirty  gallons. 
It  does  not  become  necessary  for  me  to  determine  what  is  the 
true  construction  of  this  provision,  as  the  Treasury  Depart- 
ment, by  a  letter  of  the  Assistant  Secretary,  under  date  of 
June  20, 1867,  to  be  found  in  In.  Rev.  Record,  1867,  vol.  6, 
page  8,  has  declared  ^^That  any  quantity  of  spirituous  liquora 
may  be  imported  in  packages,  the  outside  envelope  or  cover- 
ing of  each  of  whieh  is  of  sufficient  capacity  to  contain  not 
less  than  thirty  gallons." 

Upon  being  advised  that  such  had  been  the  construction 
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given  by  the  Department  to  the  law,  and  such  conBtmction 
not  appearing  to  have  been  in  any  respect  subsequently 
altered  or  modified,  the  first  count  in  the  libel  was  yery 
properly  abandoned  and  withdrawn  by  the  District  Attorney, 
as  it  would  be  the  grossest  injustice  for  the  Government  to 
claim  a  condemnation  for  an  importation  which  had  been 
previously  authorized  by  the  Secretary  of  the  Treasury  and  by 
his  sanction  communicated  in  the  most  public  manner  to  all 
persons  interested  in  navigation,  and  which  is  not  known 
or  understood  to  have  been  revoked  or  modified. 

Before  passing  to  the  other  counts,  I  would  suggest,  that 
the  act  of  1790  prohibited  the  importation  of  distilled  spirits 
in  packages  less  than  ninety  gallons,  under  forfeiture  of  the 
liquors  and  the  vessel  in  which  they  were  imported.  The  act 
of  1866  authorizes  the  importation  of  spirits  in  packages  not 
less  than  thirty  gallons,  under  a  penalty  of  a  forfeiture  of  the 
liquors  if  imported  in  smaller  packages,  and  this  is  the  only 
penalty  specified  in  the  act.  The  act  of  1790  is  not  in  terms 
expressly  repealed,  but  the  provisions  of  the  act  of  1866  are 
to  some  extent  inconsistent  with  it,  authorizing  much  smaller 
packages,  and  declaring  as  a  penalty  the  forfeiture  of  the 
liquors,  if  imported  in  packages  less  than  those  allowed. 
Congress  having  thus  stated  in  distinct  terms  what  shall  be 
the  penalty  if  distilled  liquors  are  imported  in  lesser  pack- 
ages, when  the  question  is  fairly  presented,  it  will  require  very 
careful  examination  and  consideration  to  decide  whether 
a  vessel  tlius  importing  liquors  in  the  prohibited  packages, 
is  therefor  any  longer  liable  to  forfeiture ;  if  the  double  for- 
feiture of  both  liquors  and  the  vessel  bringing  them,  provided 
for  by  the  act  of  1790,  still  remains,  there  seems  to  have  been 
no  necessity  for  expressly  enacting  in  the  act  of  1866  that 
one  of  them  shall  continue;  from  this  provision,  it  would 
rather  be  inferred  that  it  was  the  intention  of  Congress  that 
there  should  be  but  a  single  forfeiture,  that  of  the  liquors 
thus  illegally  imported;  the  point  does  not  here  arise  for 
decision,  but  I  have  made  these  suggestions  that  it  may  not 
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be  understood  that  it  has  entirely  escaped  the  attention  of 
the  Court. 

The  second  count  charges  an  unlading  of  goods  of  the  value 
of  four  hundred  dollars,  not  in  open  day,  without  a  permit. 
This  count  cannot  be  sustained.  The  goods  were  unladen 
between  8  and  10  A.  M.,  and  were  not  of  the  value  of  four 
hundred  dollars. 

The  real  contest  in  the  cause  arises  upon  the  third  count, 
which  charges  this  vessel  whilst  under  license  for  the  fish- 
eries, with  being  employed  in  another  trade,  viz :  importing 
goods  into  the  United  States,  from  a  foreign  port  or  place, 
whereby  the  vessel  and  cargo  found  on  board  at  the  time  of 
her  seizure  are  forfeited.  This  claim  is  under  the  S2d  sec. 
of  act  of  28th  Feb.,  1798,  by  which  it  was  enacted  ''that  if 
any  licensed  ship  or  vessel  shall  be  employed  in  any  other 
trade  than  that  for  which  she  is  licensed,  every  such  ship  or 
vessel,  with  her  tackle,  apparel  and  furniture,  and  the  cargo 
found  on  board  of  her,  shall  be  forfeited."  In  the  case  of  The 
Two  Friend^  1  Grail.,  118,  Judge  Story  decided,  that  the 
cargo  found  on  board  at  the  time  of  the  seizure  shall  be  for- 
feited, not  merely  that  which  was  on  board  at  the  time  of 
committing  the  offence.  In  some  cases,  this  construction  of 
the  law  might  prove  detrimental  to  the  public  interest,  as  it 
holds  out  an  inducement  to  officers  not  to  seize  the  vessel  at 
the  time  the  forfeiture  is  incurred  if  the  cargo  then  on  board 
is  but  of  little  value,  but  the  rather  to  postpone  proceedings 
until  she  is  found  laden  with  a  valuable  cargo,  belonging  to 
her  master  or  owners,  and  in  the  meantime,  the  vessel  may 
be  lost,  or  never  return  within  reach  of  process,  or  the  testi- 
mony agaiust  her  vanish  away,  and  thereby  the  government 
lose  what  it  might  have  otherwise  secured.  In  the  present 
case,  the  seizure  was  made  in  April  last,  whilst  the  illegal 
importation  was  in  Oct.,  1867.  During  this  period,  the  ves- 
sel had  been  engaged  in  fishing,  and  at  times,  without  doubt 
had  on  board  large  and  valuable  cargoes  of  fish,  none  of 
which  were  seized,  but  only  her  fishing  outfits  for  a  new  voy- 
16 
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age.  This  delay,  I  am  advised,  was  not  from  any  negligence 
of  the  customs'  officers,  but  was  from  their  not  having  any 
information  upon  the  subject  until  about  the  time  of  the  ves- 
sel's seizure,  which  was  then  communicated  to  them  by.  one 
Joseph  R.  McKown,  who  had  for  a  number  of  years  been 
in  the  employment  of  Decker  the  claimant,  as  skipper  of  the 
schooner  Silver  Moon,  which  vessel  has  at  the  present  term, 
upon  the  information  and  procurement  of  said  McKown, 
been  condemned  and  forfeited  to  the  United  States. 

Was  this  vessel  employed  in  a  trade,  other  than  that  for 
which  she  was  licensed?  I  have  heretofore  decided,  that  a 
licensed  fishing  vessel  does  not  incur  forfeiture,  by  calling 
at  a  foreign  port  in  the  course  of  the  fishing  voyage  for  wood 
and  water.  I  am  not  aware  of  any  act  of  Congress  which 
forbids  her  so  doing,  or  imposes  on  her  any  penalty  therefor. 
In  truth,  it  could  hardly  be  thought  possible,  that  Congress 
would  undertake  to  prohibit  a  vessel's  touching  at  a  foreign 
port  for  these  articles,  the  very  prime  necessaries  of  life,  the 
want,  or  even  the  contraction  of  the  usual  supply,  of  which, 
to  the  crew,  creates  the  greatest  distress,  and  if  destitute  of 
them  for  any  considerable  period  of  time,  all  on  board  must 
perish.  No  one  ever  supposed  that  a  vessel  dismasted  or  leak- 
ing badly  was  not  at  liberty  to  make  and  enter  the  nearest 
port  for  repairs,  whether  a  domestic  or  foreign  one.  Under 
ordinary  circumstances  it  is  the  duty  of  the  master  so  to  do, 
and  it  is  much  more  his  duty,  thus  to  proceed,  when  the  very 
existence  of  his  crew  may  depend  on  obtaining  forthwith 
these  necessaries  of  life.  In  fact,  there  is  nothing  voluntary 
under  such  circumstances  on  his  part.  He  is  compelled  by 
the  very  exigencies  of  his  condition  so  to  conduct,  and  he  in 
so  doing  but  yields  to  and  obeys  the  law  of  necessity  and 
self-preservation.  Necessity  knows  no  law,  but  prescribes 
the  law. 

In  my  opinion,  it  is  not  requisite  that  an  imperative  neces- 
sity for  supplies  of  this  description  should  be  shown,  in  order 
to  justify  a  fishing  vessel's  obtaining  them  at  a  foreign  port, 
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if  they  are  suitable  for  the  voyage,  and  the  port  is  conyenient 
of  access,  and  the  vessel  procures  only  a  sufficient  quantity 
for  the  accomplishment  of  her  fishing  voyage.  I  hold  that  the 
obtaining  of  such  supplies  by  her  is  not  being  engaged  in 
another  trade  than  that  for  which  she  is  licensed.  All  that 
she  has  thus  done  is  only  in  aid  and  furtherance  of  her  legiti- 
mate business,  and  she  is  justified  in  doing  that.  This  vessel 
was  not  prohibited  from  going  into  Pirate  Cove  for  these  sup- 
plies. The  only  purpose  for  which  she  stopped  there  was  to 
procure  them  to  aid  in  the  completion  of,  and  entirely  as  aux- 
iliary to,  the  fishing  voyage  she  was  then  prosecuting,  and 
not  with  any  design  or  purpose  to  undertake  any  new  trade 
or  employment.  But  whilst  there  she  received  on  board  and 
afterwards  transported  into  this  district  two  barrels,  which  it 
appears  were  filled  with  bottles  of  gin,  although  the  skipper 
at  the  time  was  informed  and  supposed  they  contained  crock- 
ery. The  vessel  was  not  detained  an  instant  to  receive  these 
barrels  on  board ;  the  business  of  her  fishing  trip  was  not  for 
a  moment  in  any  way  interrupted  or  interfered  with ;  she  did 
not  proceed  out  of  her  regular  course  by  reason  of  receiving 
or  bringing  these  barrels ;  they  were  not  taken  for  gain  or 
profit,  but  merely  as  an  act  of  favor  and  neighborly  kindness, 
exclusively  from  motives  of  friendship  and  good  will,  entirely 
a  gratuitous  service,  without  reward,  or  promise  or  expecta- 
tion of  any,  in  any  way. 

In  the  case  of  The  Nt/mph,  1  Sum.,  516,  the  vessel  was 
employed  in  the  mackerel  fisheries  whilst  licensed  for  cod 
fishing,  and  it  was  decided  that  she  was  thereby  liable  to  for- 
feiture. Judge  Story,  had  occasion  to  define  the  word  "trade" 
as  used  in  the  32d  section  of  act  of  1793.  His  opinion  was 
that  it  is  not  there  used,  in  a  restrictive  sense,  as  equivalent 
to  traffic,  but  was  the  rather  intended  as  equivalent  to  ^^occupa- 
tion, employment,  or  business  for  gain  or  profit."  Admitting 
this  to  be  the  proper  meaning  of  the  word  in  this  act,  the 
claim  of  forfeiture  here  fails  at  the  outset,  as  these  barrels 
were  not  transported  for  gain  or  profit,  or  any  expectation 
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thereof.  All  the  cases  which  I  have  examined,  where  a  con- 
demnation has  been  had  under  this  section,  are  cases^  where 
the  yessel  had  been  employed  as  a  carrier  of  merchandise  in 
the  expectation  of  profit,  in  the  usnal  and  ordinaiy  course 
of  navigation,  and  they  show  that  a  single  act  of  trading,  not 
within  the  license,  is  ground  of  forfeiture.  The  Active^  7 
Cranch,  100,  was  licensed  for  the  cod  fishery  and  received  on 
board  a  cargo  of  provisions  with  intent  to  proceed  to  some 
foreign  port.  The  Two  Friends^  1  GaU.,  118,  was  also 
licensed  for  the  cod  fisheries,  and  was  found  with  a  cargo  of 
flour  on  board,  intended  for  a  foreign  voyage.  The  Three 
Brothers^  1  Grail.,  142,  was  also  a  fishing  vessel,  which  went 
into  a  port  on  the  Labrador  coast,  and  there  purchased  a 
quantity  of  fish  of  considerable  value  which  were  brought  in 
her  to  Boston. 

In  all  of  these  cases,  either  a  new  voyage  for  profit  or  gain 
was  commenced,  or  the  prosecution  of  the  voyage,  in  which 
the  vessel  was  employed,  was  for  the  time  being  delayed  and 
interrupted,  by  the  purchase  and  reception  of  merchandise  to 
be  transported  in  the  vessel  for  the  profit  and  advantage  of 
her  owners.  In  the  language  of  Judge  Ware,  in  The  Boat 
SwaUow^  1  Ware,  25,  in  his  comments  on  these  cases,  ^They 
are  all  clearly  cases  of  engaging  in  a  trade  in  the  usual 
meaning  of  the  word,  and  they  undoubtedly  show,  that  a 
single  act  of  trading  beyond  the  authority  of  the  license  is 
fatal." 

The  present  case  differs  from  them  in  many  essential  par- 
ticulars, and  bears  a  strong  similarity  to  The  Boat  SwaUow^ 
in  which  it  appeared  that  the  vessel,  while  licensed  for  the 
fisheries,  on  her  way  to  the  fishing  grounds  touched  at  the 
Green  Islands  and  took  on  board  twelve  or  thirteen  sheep 
and  carried  them  to  Matinicus,  and  when  returning,  she  took 
from  Matinicus  four  or  five  neat  cattle  and  carried  them  to 
Thomaston.  She  did  not  go  out  of  her  way  and  was  detained 
not  more  than  an  hour  or  two  in  the  business,  and  it  was  not 
done  for  hire  or  profit,  but  was  an  act  of  good  neighborhood. 
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which  fishermen  were  io  the  habit  of  doing  for  each  other. 
Judge  Ware  held  this  vessel  was  not  thereby  made  liable  to 
forfeiture,  and  in  his  opinion,  that  learned  Judge  says, 
*^Can  it  in  propriety  of  language  be  said,  that  if  a  small  fish- 
ing vessel,  employed  in  the  coast  fisheries,  while  on  her  way 
to  or  from  the  fishing  grounds,  takes  a  few  articles  of  pro- 
visions or  a  few  cattle  at  one  place  and  drops  them  at  another 
without  being  diverted  from  her  course  or  occupation,  and 
without  any  contract  of  hire  or  compensation  or  expectation 
of  compensation,  except  that  of  a  reciprocation  of  the  same 
olBBces  of  good  neighborhood  on  another  occasion, — can  a 
vessel,  under  such  circumstances,  be  said  to  be  engaged  in  a 
trade,  within  the  meaning  of  the  law?  This  would  be 
extending  the  restrictions  of  the  law  further  than  any  decis- 
ion has  yet  carried  them.  I  cannot  think  that  this  kind  of 
interchange  of  neighborly  acts  falls  within  the  words  or 
policy  of  the  law." 

*rhis  reasoning  is  quite  applicable  to,  and  should  control 
the  present  case.  The  government  is  not  without  redress 
for  the  acts  of  the  parties  concerned  in  this  illegal  importa- 
tion of  the  gin,  but  I  do  not  think  the  vessel  and  her  cargo, 
considering  fishing  outfits  as  cargo,  which  question  is  not 
free  from  doubt,  are  liable  to  forfeiture  under  the  circum- 
stances here  developed. 

I  decree  a  restoration  of  the  vessel  and  property  seized  on 
boardj  and  a  discharge  of  the  stipvlation  given  in  the  cause  ; 
but  shall  certify  probable  cause  of  seizure. 
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THE  SILVER  MOON. 

Fkbbuabt,  1870. 

1.  A  clatmant  present  in  eoort  daring  the  trial,  who  doee  not 

choose  to  deny  facts  within  his  own  knowledge  that  the  witnesses 
for  the  lihellanti  have  sworn  to  against  him,  confesses  their  trath. 

2.  The  testimony  of  a  party,  lelatiTe  to  his  own  oondnct  and 

knowledge,  is  the  hest  OTidence,  and  the  withholding  of  it  awakens 
distrust  and  snspicion  of  eridenoe  less  explicit  and  satiafactory. 

In  Admibaltt.  Libel  in  rem  by  the  United  States,  claim- 
ing a  forfeiture  of  the  schooner,  Silver  Moon,  for  importing 
liquors  in  packages  smaller  than  allowed  hj  law. 

William  Decker  made  claim  to  the  vessel  and  answered 
denying  the  allegations  of  the  libel. 

Mr.  Q-eorge  F.  Talbot^  District  Attorney  for  the  United 
States. 

Mr.  Wales  Euhhard  and  Mr.  Josiah  H.  Drutnmond^  proctors 
for  the  claimant. 

Fox,  J.  This  vessel  was  licensed  for  the  fisheries,  and 
sailed  in  December,  1865,  from  Southport  for  New  Bruns- 
wick, to  obtain  a  cargo  of  herring,  having  a  permit  to  touch 
and  trade.  She  took  on  board  a  portion  of  her  cargo  in  Back 
Bay,  a  place  described  by  the  witnesses  as  situated  about 
twelve  or  fifteen  miles  easterly  from  St.  Andrews,  and  the 
balance  in  that  vicinity. 

The  charge  is,  *^hat  a  quantity  of  spirituous  liquor  was 
taken  on  board  at  St.  Andrews,  viz :  brandy  in  packages  less 
than  fifteen  gallons,  and  rum  and  gin  in  packages  less  than 
ninety  gallons,  and  thus  brought  in  her  to  Boothbay  in  this 
district,  whereby  the  vessel  was  forfeited  to  the  United 
States." 

The  case  is  presented  for  decision  under  very  peculiar  cir- 
cumstances.   The  libel  was  filed  in  April  last,  and  a  partial 
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hearing  was  had  at  the  December  term,  when  the  government 
produced  the  deposition  of  one  of  the  crew  of  the  vessel  on 
this  voyage,  in  which  he  testified  that  the  schooner,  after 
taking  on  board  her  cargo  of  herring,  went  into  St.  Andrews ; 
that  all  hands  went  on  shore,  and  the  master  bought,  in  the 
presence  of  all  the  crew,  a  lot  of  brandy,  rum,  and  whiskey, 
which  was  put  into  kegs  of  five  to  ten  gallons,  there  being 
fifteen  to  twenty  kegs  in  all ;  that  the  same  were  taken  by  the 
crew  on  board  the  vessel,  and  brought  in  her  to  Boothbay. 
It  was  testified  by  another  witness  for  the  government,  that 
soon  after  the  arrival  of  the  Silver  Moon,  the  claimant  Decker 
brought  to  his  house  in  a  sleigh,  very  early  in  the  morning, 
eight  or  ten  kegs  of  liquor,  which  were  put  in  the  cellar,  and 
which  Decker  said  came  up  in  the  Silver  Moon  on  the  herring 
trip.  Three  other  witnesses  also  testified  to  statements  of 
Decker,  that  he  had  liquor  come  in  the  Silver  Moon  on  this 
voyage,  to  some  of  whom,  at  the  time,  he  either  sold  or  gave 
liquor,  which  he  said  came  in  the  schooner  on  this  trip. 

Decker  was  called  as  a  witness  to  prove  that  the  vessel 
had  at  the  time  a  permit  to  touch  and  trade,  but  no  other 
inquiries  were  put  to  him  by  the  counsel  for  either  party. 
Others  of  the  crew  were  in  court  at  the  December  term  while 
the  trial  was  in  progress,  but  they  were  not  called  as  wit- 
nesses. The  counsel  for  Decker,  at  this  stage,  asked  for  a 
continuance  to  the  present  term,  agreeing,  as  the  court  under- 
stood, that  if  his  request  was  granted  he  would  not  appeal 
from  the  decision  if  adverse,  but  not  advising  the  court 
whether  he  expected  to  offer  any  rebutting  testimony. 

At  the  present  term,  the  master  and  remainder  of  the  crew, 
two  in  number,  are  called  as  witnesses  by  the  claimant,  and 
they  all  testify  that  the  vessel  did  not  go  to  St.  Andrews  on 
this  voyage,  and  was  not  at  any  time  within  six  miles  of  that 
port,  and  that  the  master  did  not  purchase  any  liquor  at  that 
place.  The  master  states,  that  his  brother-in-law,  who  resided 
near  Back  Bay,  procured  for  him  five  gallons  of  brandy  at 
one  time,  and  ten  gallons  of  west  India  rum  afterwards,  which 


264  DISTRICT  COURT, 

The  Silver  Moon. 

were  used  for  ship  stores  and  by  the  men  from  the  shore 
who  were  engaged  in  catching  herring  for  the  Silver  Moon, 
and  that  no  other  liquor  was  bought  or  taken  on  board  the 
schooner,  excepting  a  small  quantity  purchased  at  Eastport, 
where  they  spent  Christmas  on  their  way  to  Back  Bay.  The 
seamen  in  all  respects  corroborate  the  master's  testimony. 
The  evidence  was  closed  without  any  inquiries  having  been 
put  to  the  claimant  concerning  his  knowledge  of  liquors  hav- 
ing been  brought  in  the  vessel,  or  of  his  reception  of  any  such 
liquors,  and  as  he  was  present,  the  court  thought  it  not 
improper  to  suggest,  as  it  was  then  about  the  usual  hour  of 
adjournment  at  noon,  that  there  did  not  appear,  in  the  min- 
utes of  the  testimony  taken  at  the  December  term,  any  evi- 
dence from  the  claimant,  respecting  his  personal  knowledge 
of  or  his  connection  with  this  alleged  importation,  and  the 
law  permitted  him  to  be  a  witness  in  chief  in  a  suit  of  this 
nature,  in  regard  to  all  matters  within  his  own  personal 
knowledge.  The  court  then  adjourned.  At  the  afternoon 
session  no  farther  testimony  was  offered  by  either  party. 

In  this  state  of  the  cause,  the  testimony  of  one  of  the  crew 
being  strongly  sustained  by  the  acts  and  declarations  of  the 
claimant,  as  testified  to  by  four  other  witnesses,  and  the  claim- 
ant, although  present  in  court,  and  well  advised  of  the  nature 
and  effect  of  all  this  evidence  against  him,  and  of  its  direct 
bearing  upon  his  own  conduct  in  aid  of  the  illegal  importa- 
tion, not  having  seen  proper  to  afford  by  his  own  evidence 
any  explanation  or  contradiction  thereto,  or  to  purge  himself, 
as  of  old,  from  the  charge  by  his  own  oath,  what  is  the  infer- 
ence which  any  one  must  necessarily  draw  from  his  silence, 
under  such  cogent  evidence  against  him  of  his  personal  con- 
nection with  this  transaction  ?  Four  witnesses  unite  in  tes- 
tifying, that  at  different  times,  when  liquor  was  present  before 
them  either  for  sale  or  as  a  gift,  he  told  them  that  it  came  on 
this  trip  of  the  Silver  Mogn.  He  knows  whether  he  actually 
did  make  these  statements,  and  whether  if  made  by  him,  they 
were  true  or  false.    No  one  can  know,  better  than  himself, 
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what  the  truth  of  the  matter  really  is.  He  has  not  denied 
the  statement  of  a  single  one  of  these  witnesses,  but  remains 
in  court  with  sealed  lips,  wishing  me  to  presume  that  all 
these  witnesses  have  stated  falsely,  because  of  the  denial  by 
the  master  and  two  of  his  crew,  that  liquors  were  imported 
in  the  vessel  at  this  time.  I  admit  that  there  can  be  no 
doubt  but  that  on  the  one  side  or  the  other,  the  rankest  per- 
jury has  been  committed,  and  if  the  cause  entirely  depended 
on  the  testimony  of  those  who  went  in  the  vessel  on  the  voy- 
age, I  should  the  rather  have  inclined  to  give  credit  to  the 
witnesses  for  the  claimant ;  but  the  testimony  of  the  govern- 
ment witness,  who  was  one  of  the  crew  the  entire  voyage,  is 
most  direct  and  circumstantial  and  persistent,  and  is  corrob- 
orated so  very  forcibly  by  the  other  testimony  of  the  acts  and 
declarations  of  the  claimant,  that  the  fact  was  thus  left  in 
very  great  doubt  and  uncertainty  in  my  mind,  caused  to  a  very 
great  extent  by  the  evidence  as  to  the  acts  and  declarations 
of  the  claimant.  If  the  claimant's  defence  is  just  and  right 
and  true,  why  should  he  stand  aloof,  and  in  no  way  help  by 
his  own  testimony  in  dissipating  the  doubts  which  hang 
around  the  cause  ?  why  should  the  claimant  require  me  to 
believe,  that  the  witnesses  for  the  government  have  given 
false  testimony  against  him,  when  he  is  not  willing  to  so 
assure  the  court  by  a  denial  of  their  statement  under  the 
sanction  of  his  oath  ?  Why  this  marked,  deliberate  silence^ 
if  he  could  conscientiously  deny  the  truth  of  these  state- 
ments ?  It  is  not  from  any  scruples  as  to  taking  an  oath,  as 
he  has  testified  as  to  the  existence  of  a  permit  to  touch  and 
trade,  and  this  after  the  testimony  of  the  government  had  all 
been  introduced  against  him ;  but  he  was  very  careful  not  to 
allow  a  word  of  contradiction  to  escape  his  lips.  What  else 
can  I  infer  from  the  course  he  has  adopted,  than  that  the 
truth  would  not  profit  his  cause,  that  he  recognizes  the  bind- 
ing obligation  of  an  oath,  and  that  in  the  presence  of  these  wit- 
nesses and  of  their  testimony,  as  a  witness  he  could  say  nothing 
contradictory ;  and  that  without  denial  from  him,  their  tes- 
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timony  must  be  received  and  acted  upon,  whatever  may  be 
the  consequences  to  his  defence?  I  can  only  understand 
from  his  silence,  that  the  witnesses  against  him  have  testified 
truly,  and  that  if  called  upon  to  testify  in  relation  to  their 
evidence,  he  would  corroborate  them  instead  of  contradicting 
them,  and  would  thereby  destroy  all  hope  or  chance  of  a 
defence.  I  cannot  but  regard  his  conduct,  in  the  presence 
of  the  court,  as  a  fact  which  ought  to  have  weight,  and  influ- 
ence my  decision,  in  determining  with  whom  the  truth  in  this 
matter  is.  The  pressure  of  the  government  testimony  was 
so  severe  against  him,  that  I  feel  confident  he  would  have 
denied  it  before  me,  by  his  own  testimony,  if  he  could  have 
done  so  conscientiously;  and  not  having  denied  it  in  any 
respect,  I  consider  it  equivalent  to  a  positive  admission  from 
him  that  the  witnesses  in  behalf  of  the  government  have 
testified  the  truth. 

Under  such  circumstances,  the  claimant  was  called  upon 
by  the  strongest  considerations,  if  innocent,  to  bring  to  the 
support  of  his  defence  the  very  best  evidence  that  was  in  his 
possession.  This  evidence  existed  in  his  own  breast,  and 
although  cautioned,  he  has  neglected  to  produce  it  for  the 
information  of  the  court,  leaving  the  obvious  presumption  to 
be  made  against  him,  that  the  best  evidence  would  be  detri- 
mental to  his  defence.  As  remarked  by  a  learned  writer,  ^^ 
the  weaker  and  less  satisfactory  evidence  is  given  and  relied 
on  in  support  of  a  fact,  when  it  is  apparent  to  the  court,  that 
proof  of  a  more  explicit  and  direct  character  is  within  the 
power  of  a  party,  the  same  caution  which  rejects  secondary 
evidence  will  awaken  distrust  and  suspicion  of  the  weaker 
and  less  satisfactory,  and  it  may  well  be  presumed  that  if  the 
more  perfect  exposition  had  been  given,  it  would  have  laid 
open  deficiencies  and  objections  which  the  more  obscure  and 
uncertain  testimony  was  intended  to  conceal."  2  Ev. 
Poth.,  149.  The  permit  to  touch  and  trade  justified  the 
vessel  in  going  to  and  trading  at  a  foreign  port,  but  I  am 
compelled  to  the  conclusion  that  she  did  bring  to  Boothbay 
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as  alleged,  liquors  in  packages  less  than  was  permitted  by 
the  acts  of  Congress,  and  that  for  this  reason  I  am  bound  to 
adjudge  her  to  be  forfeited  to  the  United  States. 

Let  it  be  so  decreed. 


Be  MURRAY. 

Mat,  1870. 

1.  A  claim,  for  the  price  of  spirituous  liquors  lawfully  sold  in 
the  state  of  Kew  York  to  a  citizen  of  Maine,  who  intended  them  for 
sale  in  this  state  in  violation  of  law,  is  here  provable  in  bankruptcy, 
although  it  could  not  be  recovered  in  the  courts  of  this  state. 

In  Bankbuptcy.  Appeal  by  the  assignee  in  bankruptcy 
of  Murray,  from  the  decision  of  Mr.  Register  Fessenden,  allow- 
ing a  claim  against  the  bankrupt's  estate  for  spirituous  liquors 
sold  in  New  York  to  the  bankrupt  a  citizen  of  Maine,  who 
intended  them  for  sale  in  this  state  in  violation  of  law. 

Mr.  Charles  P,  Mattocks^  solicitor  for  appellant. 
Mr.  Melvin  P  Franks  solicitor  for  appellee. 

Fox,  J.  This  is  an  appeal  from  the.  allowance  by  the 
Register  of  a  claim  in  favor  of  W.  E.  Booraem,  a  citizen  of 
New  York,  for  the  sum  of  $368.45.  It  is  submitted  for 
decision  upon  an  agreed  statement  of  facts,  from  which  it 
appears  that  the  bankrupt  was  an  apothecary,  resident  at 
Portland,  and  from  time  to  time  sent  orders  to  Booraem  at 
New  York  for  spirituous  liquors  to  be  forwarded  by  steamer 
to  the  bankrupt  at  Portland,  by  him  to  be  there  sold  in 
violation  of  the  laws  of  Maine.  The  claim  as  proved  and 
allowed  is  for  the  price  of  the  liquors  so  furnished.  It  is 
further  agreed  that  Booraem  did  not  know  that  the  liquors 
were  to  be  sold  contrary  to  the  laws  of  Maine,  and  that  by 
the  laws  of  New  York  the  contract  and  claim  is  and  was  legal 
and  could  be  there  enforced. 
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The  bankrupt  having  ordered  these  goods  sent  to  him  from 
New  York  by  the  carrier,  the  delivery  to  the  carrier  for 
his  use  is  a  delivery  to  him,  and  the  sale  and  purchase  must 
be  considered  as  made  and  constituted  in  New  York.  The 
case  finds  that  such  a  sale  is  legal,  and  that  the  price  of  the 
articles  sold  could  be  recovered  of  the  purchaser  in  that  state. 

It  is  claimed  by  the  assignee,  that  under  such  a  state  of 
facts  a  recovery  could  not  be  had  in  the  courts  of  this  state 
for  liquors  so  sold,  and  the  case  of  Meservey  vs.  O-ray^  55  Me., 
542,  is  relied  on  as  sustaining  this  position ;  and  it  is  true,  that 
in  that  case  it  was  decided,  that  ^^when  contracts  made  in 
other  states  are  designed  or  calculated  to  aid  in  violating  the 
laws  of  the  state,  where  they  are  attempted  to  be  enforced, 
the  courts  of  the  latter  state  are  not  obliged  to  furnish  a 
remedy ;"  and  that  under  the  act  of  1858,  which  declares  ^*that 
no  action  shall  be  maintained  for  intoxicating  liquors  purchased 
out  of  the  state,  with  intention  to  sell  the  same  or  any  part 
thereof  in  violation  of  this  act,"  a  party,  selling  liquors 
in  New  York  to  a  citizen  of  Maine,  was  not  permitted  to 
recover  for  the  liquors,  although  he  had  no  knowledge  of  the 
purchaser's  intention  to  sell  the  liquors  in  this  state  in  viola- 
tion of  the  law. 

So  long  as  the  act  of  1858  continues  in  force,  it  may  be 
that  the  courts  of  Maine  will  be  justified  in  denying  to  citizens 
of  other  states  any  redress  on  contracts  of  this  nature,  although 
the  same  are  perfectly  legal  and  valid  by  the  laws  of  the  state 
where  the  purchase  is  made ;  but  the  question  still  remains, 
whether  the  federal  courts  in  this  state  are  bound  by  this 
act  and  this  decision  of  the  court,  and  are  at  liberty  to  refuse 
all  redress  to  a  suitor,  because  he  is  thus  debarred  of  remedy 
in  the  courts  of  the  state.  The  bankrupt  act  declares  all 
debts  due  and  payable  from  the  bankrupt  at  the  time  of  the 
adjudication  of  bankruptcy  may  be  proved  against  the  estate 
of  the  bankrupt,  and  that  in  case  of  an  appeal  to  the  Circuit 
Court  from  the  decision  of  the  District  Court,  proceedings 
shall  be  had  in  the  pleadings,  trial  and  determination  of  the 
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cause,  as  in  an  action  at  law,  commenced  and  prosecuted  in  the 
usual  manner  in  the  courts  of  the  United  States,  and  his  dis- 
charge if  obtained,  is  from  all  debts,  which  by  the  act  are 
made  provable  against  his  estate. 

If  an  action  could  be  sustained  on  this  claim  before  the 
Circuit  Court  on  appeal,  and  if  the  discharge  in  bankruptcy 
could  relieve  the  tlebtor  from  his  liability  therefor,  then  I  hold 
that  it  is  the  duty  of  the  District  Court  to  recognize  and 
allow  the  same  as  a  debt  provable  against  the  estate  in  bank- 
ruptcy, although  the  creditor  might  fail  of  a  remedy  if  his 
action  was  pending  in  the  courts  of  Maine;  and  from  an 
examination  of  the  decisions  of  the  Supreme  Court  of  the 
United  States,  I  can  entertain  no  doubt  that  the  demand  was 
provable,  and  could  be  recovered  before  the  Circuit  Court  by 
reason  of  its  legality  in  the  place  where  the  purchase  was 
made. 

In  Suydam  vs.  Broadnax,  14  Pet.,  74,  the  court  says, 
'^A  sovereign  state  and  one  of  the  states  of  the  Union,  if  the 
latter  were  not  restrained  by  constitutional  prohibitions, 
might  in  virtue  of  sovereignty  act  upon  the  contracts  of  its 
citizens  wherever  made,  and  discharge  them  by  denying  a 
right  of  action  upon  them  in  its  courts.  But  the  validity  of 
such  contracts  as  were  made  out  of  the  sovereignty  or  state 
would  exist  and  continue  anywhere  else  according  to  the  lex 
loci  contractus^  and  it  may  be  laid  down  as  a  safe  position, 
that  a  statute  discharging  contracts  or  denying  suits  upon 
them  without  the  particular  mention  of  foreign  contracts  does 
not  include  them.  *  *  The  11th  sec.  of  the  judiciary  act 
was  intended  to  give  to  citizens  of  another  state,  having  a 
right  to  sue  in  the  Circuit  Court  remedies  co-extensive  with 
these  rights.  These  remedies  would  not  be  so,  if  any  proceed- 
ings under  an  act  of  a  state  legislature,  to  which  a  plaintiff 
was  not  a  party,  exempting  a  person  of  such  state  from  suit 
could  be  pleaded  to  abate  a  suit  in  the  Circuit  Court." 

In  Watson  vs.  Tarplej/y  18  How.,  620,  the  court  re-affirms 
this  principle  in  the  following  language,  ^^ Whilst  it  will  not 
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be  denied  that  the  laws  of  the  several  states  are  of  binding 
authority  upon  their  domestic  tribunals,  and  upon  persons  and 
property  within  their  appropriate  jurisdiction,  it  is  equally 
clear  that  those  laws  cannot  effect,  either  by  enlargement  or 
diminution,  the  jurisdiction  of  the  courts  of  the  United  States 
as  vested  and  prescribed  by  the  constitution  and  laws  of  the 
United  States,  nor  destroy  or  control  the  rights  of  parties  liti- 
gant to  whom  the  right  of  resort  to  these  courts  has  been 
secured  by  the  laws  and  constitution." 

In  the  Union  Bank  vs.  Jollt/j  18  How.,  607,  it  is  said,  *^The 
law  of  a  state,  limiting  the  remedies  of  its  citizens  in  its  own 
courts,  cannot  be  applied  to  prevent  the  citizens  of  other  states 
from  suing  in  the  courts  of  the  United  States  in  that  state, 
for  the  recovery  of  any  property  or  money  there  to  which 
they  may  be  legally  or  equitably  entitled." 

In  Stfde  vs.  Stone^  20  How.,  176,  the  court  says,  "This 
court  has  repeatedly  decided,  that  the  jurisdiction  of  the 
courts  of  the  United  States  over  controversies  between  citi- 
zens of  different  states  cannot  be  impaired  by  the  laws  of  the 
state  which  prescribe  the  modes  of  redress  in  their  courts,  or 
which  regulate  the  distribution  of  their  judicial  power."      * 

The  citation  of  further  authorities  is  certainly  unnecessary. 
The  legality  of  the  purchase  in  the  place  of  the  contract  being 
admitted,  it  appearing  that  a  citizen  of  another  state  has  in 
such  state  sold  his  property  to  a  citizen  of  this  state,  for 
which  he  is  now  indebted,  and  which  can  be  recovered  of  him 
if  he  is  ever  found  in  New  York,  unless  he  is  discharged  there- 
from by  his  certificate  in  bankruptcy,  and  the  proceedings  in 
bankruptcy  being  by  force  and  virtue  of  the  acts  of  Congress 
alone,  which  authorize  proof  of  all  legal  accounts  against  the 
bankrupt's  estate,  the  laws  of  the  state,  denying  any  remedy 
for  the  recovery  of  this  account,  cannot  in  any  way  control  the 
proceedings  of  the  bankrupt  court,  and  it  is  therefore  ordered. 

Appeal  dismissed^  claim  allowed. 
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UNITED  STATES  vs.  HARRISON  J.  LIBBY  bt  al. 

Mat,  1870. 

1.  A  gruarantor  of  the  payment  of  a  specific  sum  offered  the 

United  States  in  compromise  of  its  claim  for  taxes,  fines  and  penal- 
ties, is  not  liable  npon  the  goaranty,  nntil  the  specific  offer  secured 
by  it  has  been  accepted. 

2.  It  would  seem,  that  criminal  proceedings  commenced  in  such  case 

by  the  United  States  after  the  offer  had  been  made  and  before  its 
acceptance,  would  operate  as  a  rejection  of  the  offered  compromise 
and  destroy  the  guaranty. 

Debt,  upon  a  guaranty  conditioned  to  Becure  the  payment 
of  a  sum  offered  the  United  States  in  compromise  of  its  claim 
for  taxes,  fines  and  penalties. 

Plea,  performance,  in  that  the  offer  of  compromise  had  not 
been  accepted,  but  had  been  rejected.  The  cause  was  sub- 
mitted upon  an  agreed  statement  of  facts. 

Mr.  George  F.  Talbot^  Dist.  Attorney  for  the  United  States. 

Mr,  Charles  F.  Libby  and  Mr,  Joseph  W,  Symondsj  counsel 
for  defendants. 

Fox,  J.  It  appears  that  one  A.  Linn  was  a  woolen  manu- 
facturer at  Hartland  in  this  state,  from  July,  1864  to  March, 
1867,  and  that  during  that  period,  he  was  in  the  habit  of  mak- 
ing false  returns  of  his  sales  under  the  internal  revenue  law. 
His  frauds  having  been  discovered,  he  made,  on  the  first  day 
of  June,  1867,  to  the  commissioner  of  internal  revenue,  a 
written  proposal  to  pay.  the  government  by  way  of  compro- 
mise of  his  liabilities,  the  amount  of  deficiency  of  his  taxes, 
viz,  $2,786.41,  with  a  penalty  of  fifty  per  cent,  on  that  amount, 
together  with  a  fine  of  $2,000,  these  sums  in  the  aggregate 
amounting  to  $6,178.61.  On  the  2d  of  August,  1867,  the 
.commissioner  requested  that  the  entire  amount  offered  by 
way  df  compromise  by  Linn  be  at  once  deposited  with  the 
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collector,  or  that  good  security  be  taken  therefor,  pending 
the  consideration  of  his  offer.  On  the  20th  of  August,  1867, 
the  defendants  executed  the  guaranty  which  is  the  founda- 
tion of  the  present  suit,  in  which,  after  reciting  Linn's  pro- 
posal and  the  request  of  the  commissioner  for  security,  ^hey 
acknowledge  themselves  holden  and  bound  unto  the  United 
States  for  the  full  amount  of  said  tax,  penalty  and  fine,  in 
case  said  Linn's  proposition  for  a  compromise  is  accepted,  and 
hereby  agree  to  pay  the  same  on  demand  after  notice  of  such 
acceptance." 

On  the  21st  of  October,  1867,  Linn  wrote  the  commissioner 
of  internal  revenue  a  letter,  in  which  after  referring  to  his 
proposition  for  the  adjustment  of  this  matter  he  says,  ''I  have 
to  say  that  when  I  made  that  proposition  1  was  acting  under 
a  misapprehension  of  the  facts,  and  I  respectfully  request, 
that  action  may  be  suspended  on  said  proposition  for  a  short 
time.  The  reason  why  I  request  this  suspension  is,  I  think  I 
can  satisfy  you,  I  ought  not  in  justice  to  pay  the  amount 
there  stated.    I  do  hope  and  pray  you  will  grant  my  request." 

No  further  action  was  taken  in  the  matter  by  the  govern- 
ment or  Linn,  until  April  30, 1868.  On  that  day,  the  commis- 
sioner addressed  a  letter  to  Mr.  Sanborn,  the  collector  in 
Linn's  district,  as  follows :  ^'Mr.  Linn  stated  in  October  last, 
that  his  offer  in  compromise  was  made  under  a  misapprehen- 
sion. You  will  please  report,  whether  he  now  desires  to  pay 
the  sum  offered,  and  if  so,  what  reasons  there  are  why  the 
offer  should  be  accepted,  without  instituting  proceedings  for 
the  lecovery  of  the  penalties  imposed  by  law." 

May  15, 1868,  the  commissioner  directed  an  assessment  to 
be  made  against  Linn  for  the  taxe^  due,  without  including 
the  penalty.  This  was  done,  and  the  tax,  viz,  f 2,786.41,  was 
paid  June  30th. 

In  July,  the  commissioner  of  internal  revenue  directed 
criminal  proceedings  to  be  instituted  against  Linn  for  these 
false  returns,  and  on  the  17th  of  that  month,  he  was  brought 
before  Mr.  Com.  Clifford,  and  held  to  bail  in  the  sum  of 
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$3,000  for  his  appearance  at  the  September  term  of  the  Cir- 
cuit Court,  when  an  indictment  was  found  against  him  for 
thus  violating  the  provisions  of  the  internal  revenue  act,  which 
is  still  pending  in  that  court,  the  party  not  having  been  put 
upon  trial.  The  defendants  became  his  bail  in  this  proceeding 
upon  their  understanding  and  belief,  that  they  were  no  longer 
liable  on  this  guaranty. 

August  20,  1868,  Linn  made  a  new  proposition  to  the 
department,  viz,  after  stating  that  he  had  paid  the  tax  of 
f  2,786.41,  he  asks  the  commissioner  to  compromise  his  said 
delinquencies  and  discharge  him  from  arrest  and  liability  in 
the  case  on  the  payment  of  a  fine  of  $3,500,  being  $1,500  more 
than  the  amount  of  fine  originally  proposed,  together  with  all 
costs  and  expenses  incurred  in  the  prosecution  and  manage- 
ment of  the  case. 

June  10, 1869,  the  commissioner  writes  the  district  attorney 
as  follows :  *^I  have  duly  considered  the  proposition  of  Archi- 
bald Linn,  3d  dist.  Me.,  to  compromise  his  liabilities  for 
deficient  and  fraudulent  returns  as  a  woolen  manufacturer,  in 
May,  1867.  I  have  decided  with  the  advice  of  *  *  to 
accept  the  terms  offered  in  compromise,  the  defendant  to  pay 
the  sum  of  $4,179.61  as  tax  and  assessed  penalty,  together 
with  the  further  sum  of  $2,106.80,  as  specific  penalty.  You 
will  please  notify  the  party  of  the  acceptance  of  these  terms, 
and  on  compliance  therewith  and  the  payment  of  all  costs,  you 
will  dismiss  the  case."  Notice  of  this  communication  was 
given  to  Linn,  June  14,  1869,  and  the  case  finds  that  was  the 
first  and  only  notice  which  Linn  or  the  defendants  ever 
received  of  the  acceptance  by  the  government  of  any  offer  of 
compromise,  and  that  defendants  were  not  notified  of  the 
acceptance  until  the  day  this  action  was  commenced. 

All  the  liability  of  these  defendants  to  the  government,  in 
the  present  suit,  is  by  virtue  of  their  agreement  of  Aug.  20th, 
which  is  definite  and  specific  in  its  terms ;  by  it  they  became 
bound  unto  the  government  for  the  full  amount  of  the  tax, 
penalty  and  fine,  as  stated  in  Linn's  proposition  for  a  com- 
17 
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promise,  if  the  same  should  be  accepted,  and  they  promise  and 
agree  to  pay  the  same  on  demand,  after  notice  of  said  accept- 
ance. This  is  clearly  a  guaranty  of  the  payment  of  the 
specific  offer  previously  made  by  him,  and  can  not  in  any  way 
coyer  or  secure  the  payment  of  any  other  or  different  propo- 
sitions. 

If  the  government,  in  a  reasonable  time  accepted  that 
proposal  and  notified  the  parties,  the  defendants  were  thereby 
rendered  liable  for  its  payment,  and  not  otherwise.  The  gov- 
ernment must  assent  to  and  accept  the  proposition  as  made; 
its  acceptance  must  be  exactly  equal  to  its  extent  and  pro- 
visions, and  must  not  qualify  them  by  any  new  matter ;  and 
the  acceptance  if  different  from  the  proposition  is  not  sufficient 
to  create  a  contract,  although  the  difference  may  not  be  very 
important.  As  stated  in  1  Par.  Con.,  477,  "A  party  is  at  lib- 
erty to  accept  wholly,  or  to  reject  wholly,  but  one  of  these 
;thing8  he  must  do,  for  if  he  answers,  not  rejecting,  but  pro- 
j)osing  to  accept  under  some  modifications,  this  is  a  rejection 
»of  the  offer." 

Without  deciding,  whether  the  letter  of  Linn  of  Oct.  21, 
1867,  should  be  considered  as  in  law  a  withdrawal  of  the  offer 
of  compromise,  or  whether  the  repeal,  by  act  of  1868,  of  cer- 
tain section  of  the  act  in  force  at  the  time  these  returns  were 
.made,  exonerated  Linn  from  all  liability,  either  to  a  criminal 
j)ro8ecution,  or  from  any  civil  remedy  of  the  government,  I  am 
clearly  of  opinion,  that  the  government  has  never,  up  to  the 
present  moment,  accepted  the  proposal  of  Linn,  payment  of 
which  ^as  guaranteed  by  the  defendants.  On  the  contrary, 
instead  of  accepting  it,  it  appears  to  have  acted  upon  the  idea 
that  it  was  withdrawn  by  Linn,  and  in  July  it  accordingly 
instituted  criminal  proceedings  against  him  for  this  very 
offence,  causing  him  to  be  arrested,  taken  before  a  commis- 
sioner, and  by  him  required  to  give  bail  in  a  heavy  sum  for  his 
appearance  before  the  Circuit  Court,  where  he  was  afterwards 
indicted  and  where  the  prosecution  is  still  pending.  It  may  be, 
if  .the  jruling  of  McCandless,  J.,  in  United  States  vs.  Finlay^ 
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1  Abb.,  864,  is  correct,  that  this  indictment,  by  force  of  the 
repealing  clauses  in  act  of  1868,  cannot  be  maintained,  but 
this  result  could  not  affect  the  present  controversy.  The 
government  by  thus  indicting  Linn  has  made  its  election  to 
prosecute  the  party  as  a  criminal  if  possible,  rather  than  exon- 
erate him  from  liability  by  a  compromise  and  acceptance  of  his 
proposition. 

It  is  claimed  by  the  government,  that  the  commissioner  of 
internal  revenue,  on  the  10th  of  June,  1869,  did  accept  Linn's 
proposal  for  a  compromise,  and  notified  him  and  the  defend- 
ants of  its  acceptance.  This  acceptance  was  after  Linn  had 
been  indicted,  and  whilst  the  indictment  was  pending  over 
him,  and  by  thus  resorting  to  the  criminal  law,  I  apprehend 
the  government  should  be  considered  as  having  made  its  elec- 
tion not  to  accept  the  proposal ;  but  without  absolutely  determ- 
ining this  point,  an  examination  of  the  letter  of  the  commis- 
sioner will  at  once  demonstrate,  that  the  proposition  of  Linn 
therein  referred  to  and  accepted  is  one  quite  different  from 
that  secured  by  the  obligation  of  these  defendants.  By  the 
latter,  the  defendants  agreed  to  pay  the  amounts  offered  by 
Linn  in  his  proposal  of  June,  1867,  which  were,  the  defi- 
ciency of  the  tax  92,786.41  with  fifty  per  cent,  penalty,  viz, 
91,393.20,  and  a  fine  of  $2,000,  amounting  in  the  aggregate  to 
96,178.61.  This  was  all  for  which  the  defendants  could  in  any 
way  be  held  accountable  under  their  guaranty,  if  that  propo- 
sition had  then  been  accepted. 

It  is  admitted  that  the  only  acceptance  of  any  offer  is  to  be 
found  in  the  commissioner's  letter  of  June  10, 1869,  to  the  dis- 
trict attorney,  in  which  he  says,  "I  have  concluded  to  accept 
the  terms  offered  in  compromise  by  defendant,  to  pay  the 
sum  of  94,179.61,  as  tax  and  assessed  penalty,"  which  is  the 
precise  amount  of  tax,  92,786.41,  with  fifty  per  cent,  added 
91,393.20  "together  with  the  further  sum  of  92,106.80  as  spe- 
cific penalty.  And  on  payment  thereof  and  of  the  actual  costs 
you  will  dismiss  the  case.*^    Those  sums  without  costs  amount 
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to  $6,286 Al,  which  is  1108.80,  in  excess  of  16,178.61,  the 
amount  assumed  by  defendants. 

On  reference  to  Linn*s  letter  of  August  20th,  after  the 
prosecution  was  instituted  against  him,  it  will  be  found  to 
contain  an  entirely  different  offer  of  compromise  from  that  of 
June,  1867,  viz :  he  there  proposes  to  pay  the  tax  of  f  2,786.41 
and  a  fine  of  $8,500,  with  the  costs  of  the  prosecution.  These 
sums  amount  to  $6,286.41,  which  is  the  amount  accepted  by 
the  commissioner  in  his  letter  of  June,  1869.  It  is  therefore 
quite  apparent  that  the  commissioner  has  never  accepted 
Linn's  original  offer  of  compromise  of  June,  1867,  and  for  the 
payment  of  which  the  defendants  proposed  to  become  account- 
able, but  has  accepted  an  entirely  different  offer,  made  by 
Linn,  nearly  two  years  subsequently,  when  he  was  under  the 
duress  of  a  criminal  prosecution,  and  by  which  the  government 
was  to  receive  an  amount  considerably  in  excess  of  that  for 
which  the  defendants  could  have  ever  been  accountable. 

The  government  must  look  to  other  claims  against  Linn  on 
his  new  proposal,  and  as  defendants  have  never  guaranteed  * 
its  payment,  iii  the  present  case  they  are  under  no  liability  to 
the  government  and  are  entitled  to  judgment. 

Judgment  for  defendants. 


NATHANIEL  McKAY  et  al.  vs.  WILLIAM  HILL. 

Sbptbmbsb,  1870. 

1.  The  withdrawal  of  any  portion  of  the  capitcd  by  a  stock- 

holder in  a  corporation,  renders  him  liable  under  R.  S.  of  Maine, 
1867,  0.  46,  §  24,  for  the  corporate  debts  contracted  since  June  1, 
1857,  to  the  amount  of  capital  so  withdrawn. 

2.  To  construe  a  statute,  effect  should  be  given  to  each  part  of  the 

enactment  if  possible,  that  the  whole  statute  may  haye  meaning. 

8.  The  limitation  of  a  year,  in  the  above  statute,  does  not  apply  to 
an  action  for  a  corporate  debt,  contracted  after  June  1, 1857,  against 
a  stockholder  for  having  withdrawn  capital  from  the  corporation. 
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4.  The  surrender  by  a  stockholder  of  his  shares  in  a  corpora- 

tion and  hiB  receiving  in  ezchanf^e  therefor  the  stock  of  another  cor^ 
poration,  that  he  originally  paid  for  his  shares,  operates  as  a  with- 
drawal of  capital.  « 

5.  So  does  the  receipt  of  dividends  not  earned. 

6.  So  does  the  surrender  of  shares  in  exchange  for  corporate  notes 

that  are  subsequently  paid. 

7.  Notes  of  a  corporation,  given  in  payment  of  dividends  deolHred 

bat  not  earned,  are  void  in  the  hands  of  the  stockholder  receiving 
them. 

Case,  by  creditors  of  an  insurance  company,  against  a 
stockholder,  charged  with  having  withdrawn  the  capital  of 
the  corporation,  and  thereby  under  R.  S.  of  Maine,  1857,  c. 
46,  §  24,  become  liable  for  corporate  debts. 

The  case  was  tried  upon  the  general  issue  before  the  court 
without  a  jury,  the  parties  having  given  the  usual  stipulation. 

Mr.  William  L.  Putnam^  of  counsel  for  plaintifGs. 
Mr.  Josiah  H.  Brummondy  of  counsel  for  defendant. 
Present,  Shepley  and  Fox,  J.J. 

Fox,  J.  On  the  14th  day  of  March,  1866,  the  plaintiflFs 
procured  from  the  Piscataqua  Fire  and  Marine  Insurance 
Company,  a  corporation  under  the  laws  of  this  state,  having 
its  place  of  business  in  the  county  of  York,  a  policy  of  insur- 
ance for  the  sum  of  $2,500,  upon  the  steamer  Gen.  Hooker 
for  one  year,  against  the  usual  marine  risks.  Within  the 
year  the  steamer  was  lost,  and  at  the  September  term,  1867, 
of  this  court,  the  plaintifiEa  recovered  against  that  company 
upon  its  policy  a  judgment  for  $2,708.83  debt  and  $45.33 
costs  of  suit.  Upon  this  judgment,  execution  issued  Octo- 
ber Slst,  1867.  December  4th,  1867,  the  marshal  of  the  dis- 
trict made  return  thereon,  that  he  had  made  diligent  search 
for  property  of  the  defendants  with  which  to  satisfy  the 
execution  in  whole  or  in  part  and  was  unable  to  find  any, 
and  so  for  want  thereof  he  returned  the  execution  wholly 
unsatisfied*    On  the  2d  of  January,  1868,  he  made  a  further 
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return,  that  on  the  6th  of  December  he  had  exhibited  the 
execution  to  William  Hill,  one  of  the  stockholders  of  said 
Piscataqua  Fire  and  Marine  Insurance  Company,  and 
requested  him  to  show  attachable  property  of  the  corpora- 
tion to  satisfy  the  execution,  to  which  Hill  replied,  he  had 
not  any  property  of  said  corporation  in  his  hands.  On  the 
6th  of  December  the  marshal  also  served  on  the  defendant 
a  written  notice  from  the  plaintifGs,  requesting  him  to  show 
to  the  officer  holding  such  execution  attachable  property  of 
the  company  to  satisfy  the  same,  to  which  defendant  replied 
as  before.  Thereupon  the  plaintiffs,  on  the  81st  day  of  Jan- 
uary, 1868,  commenced  the  present  suit  against  Hill,  claim- 
ing to  recover  of  him  as  a  stockholder  in  the  insurance  com- 
pany by  reason  of  his  withdrawal  of  a  portion  of  the  capital 
stock  of  the  corporation.  The  case  is  submitted  to  the  court 
under  the  provisions  of  the  act  of  Congress  by  written  stip- 
ulation of  the  parties,  without  the  intervention  of  a  jury. 

The  first  question  which  is  presented  for  decision  is, 
whether  a  stockholder  in  an  insurance  company,  who  with- 
draws a  portion  of  the  capital  of  the  company,  is  thereby 
made  liable  to  a  law  suit  in  behalf  of  the  creditor  of  the  com- 
pany, for  debts  contracted  after  June  Ist,  1857,  the  defend- 
ant contending  that  such  liability  no  longer  exists  under  any 
of  the  provisions  of  the  laws  of  Maine.  The  24th  section  of 
chapter  46  of  the  revised  statutes  of  Maine  declares  that, 
^^the  stockholders  of  all  corporations  created  by  the  legisla- 
ture after  February  16th,  1836,  excepting  banking  corpora- 
tions, unless  it  is  otherwise  specified  in  their  charter,  or  by 
any  general  law  of  the  state,  shall  be  liable  for  the  debts  of 
the  corporation  contracted  during  their  ownership  of  such 
stock,  prior  to  the  first  day  of  June,  1857,  in  case  of  defi- 
ciency of  attachable  corporate  property,  to  the  amount  of 
their  stock  and  no  more ;  and  such  liability  shall  continue,  not- 
withstanding any  subsequent  transfer  of  such  stock,  one  year 
after  such  transfer  is  recorded  on  the  corporation  books ;  but 
no  stockholder  whose  stock  has  been  fully  paid  in,  and  no 
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part  of  the  principal  has  been  withdrawn,  shall  be  bo  liable 
on  debts  contracted  after  said  first  day  of  June ;  but  in  the 
latter  case,  when  an  ofiScer  certifies  on  an  execution  against 
a  corporation,  that  he  cannot  find  corporate  property  to  sat- 
isfy it,  each  stockholder's  stock  and  interest  in  stock  may  be 
seized  and  sold  thereon  as  on  execution  against  him ;  and  he 
may  recover  of  the  corporation  the  value  of  the  stock  or 
interest  so  taken,  &c.*' 

Sec.  25  of  the  same  chap,  as  amended,  authorizes  a  plain* 
tifiE,  at  any  time  within  six  months  after  the  return  of  an 
execution  against  a  corporation  recovered  on  a  debt  for  which 
any  stockholder  is  liable  under  the  preceding  section,  unsat- 
isfied in  whole  or  in  part  for  want  of  attachable  property  of 
the  corporation,  to  demand  of  any  stockholder  of  such  corpo- 
ration to  disclose  and  show  attachable  property  of  the  corpo- 
ration, sufficient  to  satisfy  the  execution;  and  by  sec.  26 
such  creditor,  after  demand,  may  have  an  action  of  the  case 
against  such  stockholder  to  recover  of  him  individually  the 
amount  of  his  execution  and  costs,  or  the  deficiency  thereof, 
not  exceeding  the  amount  for  which  such  stockholder  is  lia- 
ble by  sec.  24;  such  action  to  be  commenced  within  six 
months  after  judgment  recovered  against  the  corporation. 

The  rights  of  these  parties  therefore  depend  on  the  true 
construction  of  sec.  24  of  chap.  46  of  the  revised  statutes. 
This  section  in  the  first  place  declares  that  stockholders  of  all 
corporations  created,  &c.,  shall  be  liable  for  debts  of  the  cor- 
poration, contracted  during  their  ownership  of  such  stock 
prior  to  the  first  day  of  June,  1857,  in  case  of  deficiency  of 
attachable  corporate  property  to  the  amount  of  their  stock 
and  no  more ;  •  *  •  but  no  stockholder,  whose  stock 
has  been  fully  paid  in  and  no  part  of  the  principal  has  been 
withdrawn,  shall  be  so  liable  for  debts  contracted  after  said 
first  day  of  June.'*  Upon  this  language,  the  argument  of  the 
learned  counsel  of  the  defendant  is,  that  but  one  class  of  lia- 
bilities is  affirmatively  and  positively  declared,  viz :  for  debts 
contracted  prior  to  June  1st,  1857 ;  that  the  subsequent  pro- 
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visioD  as  found  in  this  section  is  not  of  a  positive,  certain  and 
obligatory  character,  declaring  or  establishing  a  liability,  but 
is  the  rather  of  a  negative  order  in  its  terms,  viz :  that  for 
debts  of  the  corporation  contracted  after  the  first  of  June,  a 
stockholder,  whose  stock  has  been  fully  paid  in  and  no  part 
thereof  withdrawn,  shall  not  be  personally  liable  for  such 
debts.  It  is  conceded  that  this  company  was  incorporated 
after  Feb.  16th,  1836,  that  the  demand  of  the  plaintifib  was 
contracted  by  the  company  after  the  first  day  of  June,  1857, 
and  that  by  the  repealing  act  of  1857  the  prior  acts  creating 
a  liability  against  stockholders  for  corporate  debts  were 
repealed,  leaving  their  rights  and  liabilities  dependent  on  the 
enactments  of  the  revised  statutes.  The  language  of  the 
24th  sec.  of  chap.  46,  is  certainly  peculiar  and  somewhat 
doubtful  and  ambiguous,  and  we  concur  with  the  defendant's 
counsel,  that  it  does  not  in  clear,  direct,  absolute  and  positive 
words  declare  an  obligation  and  liability  against  a  stock- 
holder, who  has  not  fully  paid  in  his  stock,  or  who  has  with- 
drawn a  portion  of  the  capital.  To  express  such  a  liability, 
language  much  more  apt  and  positive  might  have  been 
employed  by  the  legislature ;  and  yet,  we  entertain  no  doubt 
that  it  was  the  intention  and  design  of  the  legislature  that 
such  conduct  on  the  part  of  a  stockholder,  as  would 
reduce  or  destroy  the  security  which  corporate  creditors 
might  otherwise  have  availed  themselves  of^  should  subject 
the  stockholder  to  a  personal  liability  for  the  debts  of  the  cor- 
poration to  the  extent  at  least  of  his  stock. 

In  the  construction  of  statutes,  several  acts  in  pari  materia 
and  relating  to  the  same  subject,  are  to  be  taken  together  and 
compared,  because  they  are  considered  as  having  one  object 
in  view,  and  as  acting  on  one  system,  and  the  rule  applies, 
though  some  of  the  statutes  may  have  expired  or  are  not 
referred  to  in  the  other  acts.    1  Kent,  463. 

By  an  act  of  the  legislature  of  Maine,  approved  Feb.  24, 
1821,  chap.  139,  sec.  2,  it  was  enacted  that  ^4n  case  of  any 
loss  or  losses  whereby  the  capital  stock  of  insurance  com- 
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panies  shall  be  lessened  before  all  the  instaUments  are  paid 
in,  each  proprietor  or  stockholder's  estate  shall  be  held 
accountable  for  the  installments  that  may  remain  unpaid  on 
his  share  or  shares,  at  the  time  of  such  loss  or  losses  taking 
place." 

The  7th  sec.  of  the  act  declares,  that  *'whenever  it  shall  so 
happen  that  by  losses  on  policies  or  otherwise,  their  corporate 
property  shall  be  insufficient  to  pay  all  their  debts,  the  indi- 
vidual shockholders  shall  be  liable  in  their  private  capacity, 
in  case  the  whole  amount  of  the  capital  stock  is  not  paid  in, 
to  any  creditor  of  said  company,  to  the  amount  that  may  be 
due  from  said  stockholders  on  their  shares." 

By  chap.  200,  act  of  1886,  this  liability  was  broadly  extend- 
ed, and  thereby  stockholders  in  all  corporations  created  after 
Feb.  16,  1836,  excepting  banking  corporations,  unless  other- 
wise specified  in  their  charter,  in  case  of  deficiency  of  attach- 
able corporate  property,  were  rendered  liable  to  have  their 
estate  taken  on  execution  against  the  corporation  to  the 
amount  of  their  stock,  or  to  an  action  on  the  case,  in  behalf 
of  the  creditor  to  recover  of  said  stockholder  the  amount  of 
the  execution  or  the  balance  due  thereon,  not  exceeding  the 
amount  of  his  stock. 

The  laws  were  revised  in  1840,  and  by  chap.  76,  sec. 
18,  this  provision  of  the  act  of  1886,  was  re-enacted.  In  1855 
by  chap.  169,  the  remedy  of  scire  facias  was  substituted  for 
an  action  on  the  case.  In  185b,  by  chap.  271,  the  18th  sec.  of 
chap.  76  of  revised  statutes  was  repealed,  but  the  liability 
of  the  stockholders  for  corporate  debts,  to  the  amount  of  their 
stock,  was  re-enacted,  and  an  action  of  the  case  restored,  and 
the  liability  to  have  their  property  taken  on  execution  against 
the  corporation  was  extinguished  by  a  repeal  of  sees.  18, 19, 
and  20,  of  chap.  76  of  the  revised  statutes. 

By  a  resolve  of  the  legislature  of  1856,  chap.  841,  the 
revision  of  the  laws,  which  had  been  made  under  a  resolve  of 
a  prior  legislature,  was  committed  to  Hon.  Ether  Shepley, 
^^whose  duty  it  shall  be  to  compare  the  revision  made  under 
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such  resolves,  with  the  existing  laws,  and  make  such  further 
revision  and  new  arrangement  thereof,  including  the  public 
laws  passed  at  the  present  session,  as  may  be  necessary  to 
present  the  same  in  the  most  complete  form  for  the  consider- 
ation of  the  legislature.  Ch.  J.  Shepley  made  his  report  to 
the  legislature  of  1857,  and  in  his  revision  incorporated  the 
provisions  of  chap.  271  of  laws  of  1866,  continuing  the  gen- 
eral liability  of  the  stockholder  to  the  amount  of  his  stock, 
for  all  debts  contracted  by  the  corporation  during  his  own- 
ership of  the  stock.  Whilst  the  report  of  Ch.  J.  Shepley 
was  pending  before  the  legislature  of  1857,  and  before  it  had 
been  entirely  adopted,  that  legislature  by  an  act  approved 
April  15, 1867,  chap.  58,  entitled  ^*An  act  to  exempt  stock- 
holders in  corporations  from  personal  liability,"  enacted 
"that  the  stockholders  of  all  corporations,  ♦  ♦  ♦  when 
the  stock  of  the  stockholders  claiming  this  exemption  shall 
have  been  paid  in  to  the  full  amount  thereof,  and  no  part  of 
the  principal  shall  have  been  withdra^srn,  shall  not  be  person- 
ally liable  for  the  debts  the  corporation  contracted  after  June 
1, 1857;  but  when  the  officer  having  an  execution  against 
the  corporation  certifies  thereon  that  he  cannot  find  corporate 
property  or  estate  wherewith  to  satisfy  it,  the  stock  and 
interest  of  each  stockholder  in  the  stock  of  the  corpora- 
tion shall  be  liable  to  seizure  and  sale  on  the  execution  in  the 
same  manner  as  on  execution  against  him." 

This  act  contains  no  repealing  clause  of  any  former  pro- 
visions of  the  statutes.  The  revised  statutes  of  1857  were 
passed  on  the  16th  day  of  April,  1857,  approved  the  17th, 
only  two  days  after  the  approval  of  chap.  58  above  recited. 
The  24th  sec.  of  chap.  46  of  the  revised  statutes  clearly  mani- 
fests a  design  to  incorporate  into  the  revised  statutes  the 
provisions  of  chap.  58,  which  had  received  the  sanction  and 
authority  of  the  legislature  only  two  days  before,  and  to  sub- 
stitute the  provisions  of  this  chapter  in  place  of  those  found 
in  the  revision  of  Ch.  J.  Shepley,  which  were  simply  a  con- 
densation of  the  act  of  1856,  chap.  271. 
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From  the  examination  of  the  prior  statutes,  it  is  manifest, 
that  from  the  organization  of  this  state,  it  has  been  its  pol- 
icy to  require  the  capital  st-ock  of  insurance  companies  to  be 
fully  paid  in,  and  if  the  same  was  not  done,  any  delinquent 
stockholder  was  subject  to  the  suit  of  a  creditor  of  the  com- 
pany for  the  amount  unpaid;  that  in  1856  a  much  more 
stringent  liability  was  established  by  which  stockholders 
were,  without  any  such  faults  on  their  part,  either  of  neglect- 
ing to  pay  in  full  their  subscription  to  the  capital  stock,  or 
not  allowing  it  to  remain  as  a  part  of  the  capital,  rendered 
generally  liable  to  the  amount  of  their  stock  for  debts  of 
the  corporation  contracted  during  their  ownership. 

This  liability,  onerous  and  severe  as  it  manifestly  was,  con- 
tinued until  the  session  of  the  legislature  of  1867,  when  chap. 
58,  acts  1857,  was  enacted.  But  it  was  not  entirely  and 
absolutely  extinguished  by  that  act,  although  the  title  of  the 
act  is  '^An  act  to  exempt  stockholders  in  corporations  from 
personal  liability."  The  language  of  the  act  is  perfectly 
clear  and  precise,  and  its  import  and  effect  does  not  admit  of 
any  question.  Previous  to  its  passage,  stockholders  were 
thus  liable.  The  act  of  1857  does  not  in  terms  repeal  any  of 
the  prior  acts  by  which  such  liability  was  created,  but  it 
declares  that  stockholders,  whose  stock  has  been  fully  paid 
in  and  no  part  of  the  principal  shall  have  been  withdrawn, 
shall  not  be  personally  liable.  The  liability  certainly 
remained  upon  the  stockholder,  whose  stock  had  not  been 
fully  paid  in,  or  when  a  portion  of  the  capital  had  been  by 
him  withdrawn,  and  it  is  quite  apparent  from  the  language 
employed,  that  on  the  15th  of  April,  the  legislature  did  not 
contemplate  an  entire  release  of  the  stockholders  from  liabil- 
ity, but  the  rather  did  intend  that  if  the  capital  was  in  any 
way  deficient  through  the  agency  of  the  stockholder,  he 
should  continue  responsible  for  the  debts  of  the  corporation. 

In  this  state  of  the  law,  can  we  presume  that  two  days  after- 
wards, by  the  passage  of  the  revised  statutes,  it  was  the 
intention  and  purpose  of  the  legislature  to  abolish  all  liabil<^ 
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ity  of  stockholders,  a  liability  founded  in  justice  and  reason, 
and  which  had  been  so  carefully  guarded  and  protected  by 
its  enactments  but  a  day  or  two  previously  ?  Could  it  have 
been  the  intention  and  design  to  have  allowed  such  fraudu- 
lent dishonest  proceedings  on  the  part  of  the  stockholders 
to  become  thus  beneficial  to  the  guilty  party,  and  so  unjust 
and  detrimental  to  the  innocent  creditoi-s  of  the  company  ? 
It  became  necessary  to  incorporate  into  the  revised  statutes 
the  provisions  of  the  various  acts  passed  at  that  session  of 
the  legislature,  and  in  accomplishing  this  purpose,  the  legis- 
lature adopted  the  language  now  found  in  chap.  46,  sec.  24, 
and  at  the  same  time  it  repeals  chap.  58,  and  all  other  pro- 
visions of  previous  laws  touching  the  liability  of  such  stock- 
holders. 

The  revised  statutes  were  intended  as  a  revision  of  for- 
mer laws,  and  it  has  been  expressly  decided  by  the  Supreme 
Court  of  Maine,  Hughes  vs.  Farrar^  46  Me.,  72,  that  in  the 
revision  of  the  statutes  of  1857,  the  principal  design  was  to 
revise,  collate  and  arrange  the  public  laws,  and  in  revising, 
to  condense  as  far  as  practicable;  that  a  mere  change  of 
phraseology  should  not  be  deemed  a  change  of  the  laws  unless 
there  was  evident  intention  in  the  legislature  to  make  such 
change.  The  same  principle  as  to  the  construction  of  statutes 
which  are  intended  as  a  revision  of  former  laws  is  found  rec- 
ognized in  Oraffney  vs.  Colvill^  6  Hill,  667.  Crosstoell  vs. 
Crane,  7  Barb.,  191.  Taylor  vs.  Delancy,  2  Cai.,  Cas.  143. 
Conger  vs.  Barker^  11  Ohio,  N.  S.,  16. 

It  being  certain  that  the  general  liability  of  stockholders 
existed  from  1866  to  1867,  and  that  it  was  not  entirely  abol- 
ished by  the  legislature  of  1867,  by  act  of  April  16th,  chap.  68, 
but  was  thereby  only  modified  and  allowed  to  remain  and 
exist  in  full  force  against  this  particular  class  of  delinquent 
stockholders,  guided  by  these  decisions  and  rules  of  law,  we 
cannot  conclude  that  there  was  intended  by  the  same  legis- 
lature to  be  an  entire  extinction  of  such  liability  from  the 
language  it  has  seen  fit  to  adopt  in  its  revision  as  contained 
in  the  46th  chapter. 
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We  do  not  find  there  any  language  sufficient  to  satisfy 
our  minds  that  the  legislature  intended  to  make  any  change. 
On  the  contrary,  it  is  manifest  that  they  understood  such 
liability  existed,  and  they  intended  it  should  remain  una- 
bridged. After  declaring  expressly  the  liability  of  stock- 
holders for  corporate  debts  contracted  prior  to  June  1,  1857, 
the  act  further  declares  *^that  no  stockholder  whose  stock 
has  fully  been  paid  in,  and  no  part  of  the  principal  has  been 
withdrawn,  shall  be  so  liable  for  debts  contracted  after  said 
first  day  of  June.'*  This  language  was  designed  to  have 
some  meaning,  to  convey  some  idea,  to  have  force  and  effect 
as  declaratory  of  the  legislative  will,  and  unless  it  is  to  be 
construed  as  recognizing  a  liability  on  the  part  of  stock- 
holders, thus  refusing  to  make  good  their  proportion  of  the 
capital  stock,  or  who  shall  have  diminished  it  after  it  has 
been  paid  in,  the  language  is  senseless  and  of  none  effect* 

It  should  be  remembered  that  all  prior  acts,  relating  to  lia- 
bility of  stockholders  in  these  corporations  for  the  corporate 
debts,  were  repealed.  No  liability  for  these  debts  existed  at 
common  law,  and  the  first  clause  of  the  24th  sec,  chap.  46,  was 
restricted  to  a  liability  for  debts  contracted  prior  to  June  1, 
1867.  What  force,  propriety  or  object  was  there  then  in  form- 
ally enacting  that  stockholders  who  had  not  withdrawn  any 
portion  of  their  capital  should  not  be  liable  for  debts  con- 
tracted after  June  1st  ?  There  was  no  such  liability.  Strike 
from  this  section  this  clause,  leave  it  with  only  the  prior 
clause,  declaring  stockholders  liable  for  debts  contracted 
prior  to  June  Ist,  without  any  other  enactments  on  the  sub- 
ject, and  it  would  make  no  difference  whether  the  capital 
had  or  had  not  been  fully  paid  in,  or  any  portion  thereof 
subsequently  withdrawn,  because  no  provision  of  law  existed 
creating  any  liability  for  any  debts  contracted  after  June 
1st;  this  provision  is  to  be  construed  as  exonerating  such 
delinquent  stockholders  from  liability  for  debts  of  the  cor- 
poration contracted  after  June  1st. 

When  stockholders  were  already  exonerated  therefrom,  and 
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their  liability  by  the  previous  clause  expressly  restricted  to 
the  debts  contracted  prior  to  June  1st,  it  is  apparently  the 
merest  absurdity  to  declare  a  class  as  exempt,  when  by  the 
most  comprehensive  language  in  the  same  section,  the  liabU- 
ity  of  the  whole  body  of  stockholders  was  limited  to  debts 
previously  contracted,  and  by  no  existing  provision  of  law 
were  they  subject  to  liability  for  debts  subsequently  con- 
tracted. 

A  statute  is  not  to  be  thus  construed ;  on  the  contrary, 
force  and  effect  should  be  given  to  every  clause,  sentence  and 
word  contained  in  it  if  possible,  so  as  to  carry  into  effect  the 
design  and  intention  of  the  legislature.  No  clause  or  sen- 
tence should  be  deemed  void,  superfluous  or  unimportant ; 
and  if  from  the  whole  statute  the  intent  is  different  from  a 
literal  import  of  some  of  its  terms,  the  intent  must  prevail. 
It  is  our  duty  therefore  to  hold,  that  by  this  second  clause 
the  legislature  intended  some  operative,  effectual  provision, 
other  than  that  which  preceded  it,  and  not  that  it  was  mere 
surplusage,  an  ambiguous  repetition  in  part  of  what  it  had 
expressed  in  the  clearest  language  a  few  lines  previously.  In 
United  Statei  vs.  Freeman^  8  How.,  565,  Wayne,  J.,  says, 
"Whenever  any  words  of  a  statute  are  doubtful  or  obscure, 
the  intention  of  the  legislature  is  to  be  resorted  to  in  order  to 
find  the  meaning  of  the  words.  A  thing  which  is  within 
the  intention  of  the  maker  of  the  statute,  is  as  much  within 
the  statute  as  if  it  were  within  the  letter.  ^Every  part  of  the 
act  is  to  be  taken  into  view  for  the  purpose  of  discovering  the 
mind  of  the  legislature." "  In  United  States  vs.  Babbitt^  1 
Black,  61,  Swayne,  J.,  says,  "What  is  implied  in  a  statute 
is  as  much  a  part  of  it  as  what  is  expressed ;"  and  this  prin- 
ciple was  re-affirmed  in  Gelpcke  vs.  Dubuque^  1  Wall.,  221. 

In  Ryegate  vs.  Wdrdsboro^  80  Vt.,  749,  the  court  says, 
^^The  question  arises,  are  we  at  liberty  when  the  words  of 
the  statute  are  plain  and  unambiguous,  but  are  directly 
repugnant  to  the  whole  spirit  and  intent  of  all  our  legisla- 
tion on  the  same  subject,  and  in  the  same  act,  and  seem  to 
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inyolve  an  absurdity,  to  disregard  the  letter  of  the  law  and 
attach  to  it  that  meaning  which  the  legislature  really 
intended  ?  It  is  urged  that  when  the  language  of  a  statute 
is  plain,  clear  and  intelligible,  it  is  itself  the  best,  and  should 
be  the  only  expositor  of  the  meaning  of  the  legislature. 
Theoretically,  this  argument  would  seem  to  furnish  a  safe 
rule  of  interpretation.  Practically  it  is  not  always  safe  or 
sensible.  A  rigid  adherence  to  it  would  not  unfrequently 
involve  us  in  contradictions,  absurdities  and  palpable  viola- 
tions of  the  real  intention  of  the  legislature.  *  *  The  letter  of 
the  law  is  found  by  experience  not  to  be  in  all  cases  a  correct 
guide  to  the  true  sense  of  the  lawgiver."  The  14th  sec.  of  the 
bankrupt  act  in  terms  dissolves  only  those  attachments  made 
within  four  months  from  the  commencement  of  proceedings 
in  bankruptcy,  and  yet  it  was  decided  in  Leighton  vs.  KeUey^ 
57  Me.,  85,  that  this  provision  is  equivalent  to  an  express 
provision  for  the  preservation  of  an  attachment  made  more 
than  four  months  before  proceedings  in  bankruptcy,  and  that 
thereby  such  attachments  are  saved  and  remain  valid. 

If  the  legislature  of  1857  were  inquired  of  as  to  its  inten- 
tion and  purpose  in  case  of  a  delinquent  stockholder  who 
had  withdrawn  his  capital,  would  it  not  reply  that  only  two 
days  prior  to  our  enacting  the  revised  statutes,  we  by  a  legis- 
lative act,  chap.  58,  declared  our  intentions  in  language  beyond 
question,  and  we  did  not  intend  any  change  by  the  words  we 
have  employed  in  the  revision.  Our  meaning  was  to  hold 
him  responsible  for  such  conduct  to  the  creditors  of  the  com- 
pany, and  although,  in  revising  the  law,  we  may  not  have 
used  the  clearest  language  to  convey  the  idea,  we  have  in 
fact  declared  that  if  the  stockholder  pays  in  his  stock  and 
permits  it  to  remain  unimpaired  to  satisfy  corporate  debts,  he 
shall  by  so  doing  be  exonerated  from  liability  for  such  debts, 
and  by  thus  exonerating  him  in  such  case,  have  we  not  only 
impliedly,  but  most  manifestly  indicated  that  we  intended  he 
should  be  accountable,  if  he  should  so  conduct  as  to  diminish 
the  fund  which  creditors  should  always  be  at  liberty  to  resort 
to  wholly  unimpaired* 
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That  such  was  the  design  of  the  legislature,  we  gather 
from  the  further  provision  of  the  same  section,  by  which  the 
security  provided  for  a  creditor  for  debts  of  the  corporation, 
contracted  after  June  1st,  is  that  the  stock  of  the  individual 
stockholder  in  the  corporation  may  be  seized  and  sold  on  the 
execution.  What  possible  profit  or  advantage  would  such  a 
remedy  prove  to  a  creditor,  if  each  stockholder  could  with 
entire  impunity  withdraw  from  the  corporation  the  capital 
he  had  paid  in  ?  If  a  corporation  on  the  verge  of  insolvency 
could  with  safety  to  its  stockholders  divide  among  them  its 
capital,  leaving  nothing  but  the  shares  of  a  mere  nominal 
value,  such  a  course  would  in  all  cases  be  resorted  to,  and 
thereby  the  remedy  of  the  creditor  would  be  rendered  of  no 
avail  whatever.  The  88d  section  of  chap.  46  declares  that 
••corporations,  &c.,  *  *  *  are  not  allowed  to  divide  any  of 
their  corporate  property  so  as  to  reduce  their  stock  below  its 
par  value,  until  all  debts  are  paid,  and  then  for  the  purpose 
of  closing  its  concerns ;  and  in  case  of  such  unlawful  divis- 
ion, a  judgment  creditor  may  file  a  bill  in  equity  against 
such  stockholder,  and  the  court  may  decree  that  any  such 
property  may  be  paid  to  such  creditor  in  satisfaction  of  his 
judgment." 

This  remedy  we  hold  to  be  cumulative,  additional  to  that 
of  an  action  of  the  case  given  by  the  26th  section,  and  not 
in  substitution  thereof ;  that  the  liability  of  a  stockholder  for 
such  a  diminution  of  the  corporate  funds  is  clearly  and  dis- 
tinctly recognized  by  this  section  from  the  same  chapter  of  the 
revised  statutes^  and  which  was  a  mere  revision  and  conden- 
sation of  chap.  54,  act  1848.  The  rule  of  the  federal  courts 
is  to  adopt  the  construction  of  a  state  statute  given  to  it  by 
the  Supreme  Court  of  the  state,  and  it  would  have  afforded 
us  great  satisfaction  if  we  could  have  found  that  the  question 
here  presented  had  been  decided  by  the  Supreme  Court  of 
Maine.  Not  being  advised  of  such  a  decision,  we  have  been 
compelled  to  form  our  own  conclusions  as  to  the  construction 
of  this  statute,  unaided  by  the  investigations  of  the  courts  of 
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the  state,  and  we  are  of  opinion  that  a  stockholder  of  a  cor- 
poration, who  has  withdrawn  a  poi-tiou  of  the  capital,  is  bj 
80  doing,  by  force  of  chap.  46  of  the  revised  statutes  rendered 
liable  U)  a  suit  of  the  creditor  of  the  corporation  on  a  debt 
contracted  since  June  1, 1857.  Has  the  defendant  violated 
the  provisions  of  the  statute  by  an  illegal  withdrawal  of  any 
portion  of  the  capital  stock  of  the  company  ? 

The  Piscataqua  Mutual  Fire  &  Marine  Insurance  Com- 
pany was  incorporated  by  the  legislature  of  Maine,  as  a 
mutual  office  by  chap.  685,  approved  March  17,  1855. 

By  section  12,  a  guarantee  capital  was  authorized  not  ex- 
ceeding f  100,000,  and  the  directors  were  empowered  ^to  allow 
therefor  a  sum  not  exceeding  six  per  cent,  per  annum,  and 
may  use,  negotiate  or  assess  the  same,  only  for  the  purpose 
of  paying  the  just  debts  of  the  company.*^  By  chap.  426,  laws 
of  1860,  authority  was  given  to  increase  the  guarantee  capi- 
tal of  the  company  to  $500,000,  and  by  section  2  **the  hold- 
ers of  the  guarantee  capital  shall  receive  such  share  of  the 
net  profits  of  the  company  as  may  be  provided  by  the  charter 
and  by-lawa  of  said  company,  and  declared  by  vote  of  the 
directors.'*  By  an  amendment  of  the  charter,  chap.  168,  acts 
1862,  the  company,  was  made  a  stock  company  and  by  the 
first  section  of  that  chapter  it  was  provided  ^^that  the  guar- 
antee capital  shall  not  be  less  than  $100,000,  divided  into 
shares  of  #100  each,"  and  that  the  capital  '*shall  be  vested  in 
the  name  of  said  company,  and  be  held  for  the  payment  of 
all  losses  and  liabilities  incurred  by  said  companj-  during  the 
continuance  of  its  charter,  or  while  any  liabilities  remain  out- 
standing against  it.'* 

The  17th  sec.  of  chap.  49  of  the  revised  statutes  provides, 
**that  no  dividend  shall  be  made  by  any  insurance  company 
after  any  diminution  of  the  capital  stock  by  losses,  deprecia- 
tion or  otherwise,  until  such  diminution  is  supplied  by  actual 
funds,  or  the  value  restored ;"  and  we  do  not  find,  in  any  of 
the  provisions  of  the  charter  of  the  Piscataqua  Fire  and 
Marine  Insurance  Co.  or  of  its  amendments,  any  authority 
18 
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to  contravene  this  general  law,  and  distribute  as  dividends  a 
portion  of  the  capital. 

The  first  section  of  chap.  168,  act  1862,  would  the  rather 
require  that  the  whole  guarantee  capital  should  be  held  for 
the  payment  of  losses,  &c.,  so  long  as  any  liabilities  were 
outstanding  against  the  company.  By  chap.  884,  laws  1867, 
the  surrender  of  the  charter  of  this  company  was  accepted  ; 
but  it  was  expressly  enacted  that  any  special  remedies 
against  its  officers  or  stockholders  shall  not  be  affected  there- 
by ;  nor  shall  this  act  relieve  them,  or  any  of  them,  from  any 
personal  liabilities  under  any  of  the  statutes  of  this  state.'* 

It  is  shown  that  June  1,  1868,  the  defendant  became  the 
owner  and  received  a  certificate  of  eighty-two  shares  of  the 
stock  of  this  company,  paying  the  company  therefor  by  a 
transfer  to  it  of  eighty-two  shares  of  the  Dover  and  Winne- 
pisseogee  Railroad  Company  stock.  He  continued  to  stand 
upon  the  books  of  this  company  as  the  owner  of  these  eighty- 
two  shares  until  May,  1866,  when  he  surrendered  to  the  com^ 
pany  the  certificate  of  this  stock  and  received  back  the  eight- 
two  shares  of  railroad  stock.  The  defendant  received  his 
dividends  from  the  insurance  company  on  the  eighty-two 
shares  of  its  stock  standing  in  his  name  for  the  years  1864 
and  1865.  The  directors,  by  a  vote  of  May  5,  1866,  voted, 
"that  the  president  and  secretary  be  directed  to  carry  into 
effect  the  contract  with  Wm.  Hill,  according  to  the  obliga- 
tion of  said  company  under  date  of  June  1,  1868,  and  that 
they  be  authorized  and  directed  to  transfer  to  Wm.  Hill 
eighty-two  shares  of  the  Dover  &  Win.  R.  R.  Co." 

The  contract  referred  to  by  this  vote  is  not  produced,  and 
there  is  nothing  found  on  the  record  of  the  directors,  except- 
ing the  above  vote,  relating  to  such  a  contract,  or  in  any  man- 
ner referring  to  or  sanctioning  the  same,  which,  it  is  stated, 
was  an  agreement  by  the  insurance  company  to  return  to 
Hill,  on  demand,  the  railroad  stock  received  by  the  company 
from  him  in  exchange  for  a  like  amount  of  its  own  stock.  It 
is  manifest  that  in  May,  1866,  when  Hill  received  from  this 
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company  the  reconveyance  of  the  eighty-two  shares  of  rail- 
road stock,  the  insurance  company  was  deeply  insolvent ; 
and  we  are  well  satisfied  that  the  defendant  was  aware  of  the 
condition  of  the  company,  as  he  had  for  a  long  time  been  one 
of  its  directors  and  treasurer. 

Their  policy  of  insurance  having  been  procured  from  the 
company,  by  the  plainti%,  prior  to  these  transactions  between 
the  defendant  and  the  insurance  company,  the  right  of  the 
plaintiffs  to  resort  to  the  capital  of  the  company,  for  pay- 
ment of  their  demand  against  the  company,  as  it  existed  at 
the  date  of  their  contract  connot  be  impaired  by  these  pro- 
ceedings. It  was  a  part  of  the  contract  that  the  capital 
should  be  applied  to  the  liquidation  of  the  debts  of  the  cor- 
poration, and  no  part  of  it  could  be  thus  withdrawn,  so  as  to 
impair  the  rights  and  securities  of  the  plaintiffs.  Such  were 
the  general  provisions  of  law  on  this  subject,  and  such  also 
were  the  provisions  of  the  charter  of  this  company  as  amended 
in  1862,  chap.  168. 

At  the  date  of  the  plaintiff's  policy,  the  defendant,  by  the 
records  of  the  company,  was  the  absolute  unqualified  owner 
of  eighty-two  shares  of  its  stock,  and  the  eighty-two  shares  of 
the  railroad  stock  appeared  on  its  books  as  a  portion  of 
the  capital  of  said  insurance  company.  There  was  nothing 
whatever,  so  far  as  is  made  to  appear,  to  indicate  any  other 
rights  or  interests  than  those  of  full,  complete,  actual  owner- 
ship by  the  several  parties  of  the  stocks  in  the  several  cor- 
porations according  to  the  terms  of  their  certificates.  The 
records  of  the  directors  of  the  insurance  company  do  not 
contain  any  not€  or  indication  that  the  defendant  had  aright 
to  surrender  his  stock  in  the  insurance  company,  and  on 
demand  to  withdraw  from  its  capital  the  eighty-two  shares 
of  railroad  stock.  From  these  circumstances,  taken  in  con- 
nection with  the  acts  of  ownership  of  the  parties  over  the 
several  stocks,  the  insurance  company  receiving  the  divi- 
dends on  the  railroad  stock  and  paying  to  the  defendant 
dividends  on  the  stock  thus  held  by  him  in  the  insurance 
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company,  and  the  defendant  receiving  them  until  the  com- 
pany had  become  deeply  insolvent  and  its  stock  of  no  value, 
we  are  of  opinion  he  should  not  have  withdrawn  the  eighty- 
two  shares  of  railroad  stock  and  cancelled  his  certificate  of  a 
like  number  of  shares  in  the  insurance  company,  although 
the  company  might  perhaps  have  been  bound  to  carry  out 
this  arrangement  if  the  rights  of  other  parties  were  not 
affected  thereby.  As  against  the  plaintiffs,  at  the  time  credi- 
tors of  said  company,  we  hold  the  transaction  as  entirely  unau- 
thorized, and  in  its  legal  operation  and  effect  a  prohibited 
withdrawal  of  the  value  of  $8,200,  of  the  capital  stock  of 
said  Piscataqua  Fire  and  Marine  Ins.  Co. 

On  the  first  of  August,  1862,  the  defendant  subscribed  and 
paid  for  225  shares  of  the  stock  of  this  company  for  which 
he  received  certificate  No.  222. 

Upon  this  stock  he  was  paid  dividends  at  the  rate  of  eight 
per  cent,  per  annum  to  Nov.,  1865.  Dec.  24, 1862,  it  appears 
from  the  directors'  records  it  was  voted  "That  the  treasurer, 
Wm.  Hill,  be  and  he  is  thereby  authorized  to  purchase  the 
following  certificates  of  stock,  viz :  No.  222  for  226  shares, 
No.  *  *  *  amounting  in  all  to  434  shares  of  the  value 
of  $43,400,  and  the  said  Hill  is  authorized  to  issue  company 
notes  for  the  same,  .payable  on  demand  and  bearing  semi- 
annual interest." 

This  vote  remained  dormant,  no  action  of  any  kind  was 
taken  under  it  for  years,  so  far  as  it  appears,  but  on  the  con- 
trary, it  was  disregarded  by  all  parties,  and  Hill  drew  his  divi- 
dends on  this  stock  at  the  rate  of  eight  per  cent,  until  Nov., 
1865.     Thirteen  of  the  shares  were  disposed  of  by  Hill  in 

1865,  and  the  certificate  for  the  balance  W£W  cancelled   in 

1866,  and  Hill  received  therefor  a  note  of  the  insurance 
company  for  $21,200,  being  the  par  value  of  said  shares. 
This  note  bears  date  Feb.  1,  1866,  but  from  all  the  evidence 
we  find  that  the  project  was  not  carried  into  effect  till  some- 
time afterward,  and  the  note  then  dated  back  to  Feb.  1st, 
in  order  to  conceal  and  cover  up  the  transaction  if  possible. 
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This  note  for  $21,200,  is'  numbered  156  and  dated  Feb.  1st. 
Note  No.  155  was  dated  Feb.  8th.  That  numbered  157  was 
dated  April  5th.  The  defendant  admits,  'that  from  an  exam- 
ination of  the  cancellation  of  the  stock  certificate  it  looks 
as  if  it  was  written  April  27, 1866,  and  then  Feb.  1,  1866 
was  written  over  it." 

This  operation  appears  on  the  company's  journal,  the  entry 
immediately  preceding  it  bearing  date  April  25th,  and  the  next 
subsequent  April  26th.  We  are  satisfied  that  this  scheme  was 
not  completed  until  April  26th.  The  company  note  was  then 
executed,  the  parties,  the  better  to  conceal  their  fraudulent 
designs,  dating  it  Feb.  1st.  Hill  has  since  received  from  the 
property  of  the  corporation  the  full  amount  of  this  note  with 
interest.  This  manoeuvre  finds  no  support  in  the  vote  of 
Dec.  26,  1862.  All  parties  were  satisfied  that  they  were 
engaged  in  an  illegal  enterprise  as  is  manifest  from  the  false 
diites  inserted  by  them  in  the  instruments.  When  it  was 
attempted,  the  company  was  insolvent,  and  it  was  simply  a 
plan  to  allow  the  defendant  to  cancel  his  certificate  of  212 
shares  of  the  worthless  stock  of  this  corporation  and  receive 
therefor  the  note  of  the  company  for  their  par  value.  On 
the  same  day  a  very  large  amount  of  notes  and  other  property 
of  the  corporation  was  assigned  to  this  defendant,  a  portion 
of  which  was  applied  by  him  to  the  payment  of  this  note. 
This  whole  proceeding  was  a  gross  fraud,  and  as  against  the 
plaintifiTs,  the  defendant  cannot  be  permitted  to  reap  any 
profit  therefrom,  but  must  be  considered  as  having  thereby 
withdrawn  from  the  capital  of  this  insolvent  company  the 
further  sum  of  $21,200.  The  company  being  greatly  embar- 
rassed, on  April  27th,  and  May  4, 1866,  assigned  to  the  defend- 
ant notes  and  other  property  of  the  company  to  the  amount 
of  about  $160,000,  he  being  also  a  bona  fide  creditor  of  the 
company  for  a  very  large  sum.  He  collected  from  the  property 
thus  assigned  to  him  $68,502.87,  leaving  uncollected  a  large 
amount.  He  states  that  after  crediting  to  the  company  the. 
sums  thus  collected,  there  remained  due  to  him  in  January, 
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1869,  about  ^20,000 ;  but  to  produce  this  result,  he  charges 
the  company  with  the  note  of  f  21,200,  and  interest,  and  also 
a  note  of  $3,269,  and  interest,  received  by  him  for  dividends 
which  were  made  in  contravention  of  the  general  provisions 
of  the  statutes,  and  which  were  not  authorized  by  the  charter 
of  the  company  nor  its  amendments,  if  thereby  the  capital 
stock  was  diminished,  which  is  beyond  question  ;  the  books 
of  the  company  also  show,  that  he  received  for  dividends 
about  $4,000  more,  he  being  the  owner  in  all  of  600  shares 
in  the  stock  of  said  company.  The  defendant  was  summoned 
as  trustee  of  the  insurance  company  on  the  8th  of  June, 
1866,  on  a  suit  in  favor  of  Albert  Bowker,  in  which  suit  the 
defendant  was  defaulted  as  trustee,  and  a  judgment  was 
rendered  April  8,  1868,  against  the  corporation  for  $5,016.44 
damages  and  $82.77  costs.  An  action  of  set,  fa.  is  now  pend- 
ing against  Hill  as  trustee  in  said  cause  before  the  law  court 
for  York  County,  audit  is  claimed  by  his  counsel  that  he 
should  not  be  held  accountable  in  this  present  suit  on  account 
of  this  trustee  process,  which  was  instituted  long  before  the 
present  plaintiffs  commenced  their  action  against  the  com- 
pany. By  the  27th  sec.  of  chap.  46,  the  stockholder  is  per- 
mitted to  "prove  in  reduction  of  his  liability  the  amount  of 
corporation  debts  which  he  has  previously  paid,  and  which 
have  not  been  repaid  to  him  by  the  corporation ;  also,  any 
debt  due  him  from  the  corporation  for  which,  he  at  the  time 
might  maintain  an  action  at  law  against  it ;  and  may  show 
any  other  legal  cause  why  judgment  should  not  be  rendered 
against  him." 

From  the  exhibit  made  by  the  defendant,  we  do  not  find 
he  has  paid  any  debts  of  the  corporation  which  have  not 
been  repaid  to  him,  or  that  he  has  any  other  claim  on  the 
company ;  and  the  pendency  of  the  action  of  sci.  fa»  against 
him  does  not  establish  a  legal  cause  why  judgment  should 
not  be  rendered  in  the  present  suit.  We  entertain  great 
doubt  as  to  his  liability  to  be  charged  as  trustee  in  said 
cause,  and  we  certainly  can  perceive  no  pretence  to  hold  him 
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chargeable  on  account  of  the  eighty-two  shares  of  railroad 
stock,  which  he  withdrew  from  the  company  in  May,  1866. 
We  are  also  well  satisfied,  that  if  he  should  be  held  chargea- 
ble as  trustee,  and  compelled  to  pay  the  full  amount  of  Bowk- 
er's  judgment  against  the  corporation,  that  he  held  in  his 
hands  and  possession  the  property  and  estate  of  the  corpora- 
tion more  than. sufficient  for  his  indemnity,  after  deducting 
from  his  claims  ae^ainst  the  corporation  the  demands  which 
are  manifestly  illegal,  and  for  which  the  corporation  was  not 
legally  accountable  to  him.  It  is  claimed  that  this  with- 
drawal of  the  eighty-two  shares  of  the  railroad  stock  and  of 
the  I|i21,200,  in  payment  for  the  212  shares  of  the  company's 
stock,  if  illegal,  was  a  mere  nullity  and  void,  and  that  the 
case  must  stand  therefore,  as  if  the  attempt  was  unsuccessful 
and  without  effect ;  that  the  defendant,  in  law,  still  continues 
the  owner  of  these  shares  in  the  capital  stock  of  the  insurance 
company.  If  this  is  the  legal  result,  then  no  stockholder 
could  be  held  accountable  for  a  withdrawal  of  a  portion  of 
the  capital  stock  of  the  corporation  ;  as  in  all  such  cases,  the 
withdrawal  of  the  capital  is  prohibited,  and  is  in  express  vio- 
lation of  law,  when  thereby  the  capital  is  reduced  below  its 
par  value.  This  defendant,  having  in  our  judgment  viola- 
ted the  law,  such  violation,  by  the  force  of  the  statute  ren- 
ders him  amenable  to  the  plaintiffs'  suit,  and  when  the  plain- 
tife  resort  to  the  remedy  provided  for  them  in  the  act,  it  is 
not  for  the  defendant  to  reply,  true,  my  conduct  was  in 
violation  of  the  law,  but  being  so,  it  was  without  effect.  The 
law  having  forbidden  my  doing  as  I  did,  I  have  not  accom- 
plished my  purpose.  So  far  as  these  creditors  are  concerned 
he  has  accomplished  it.  The  capital  of  the  company  is  de 
facto  reduced  just  the  amount  he  has  withdrawn,  and  he  must 
abide  the  consequences.  It  is  also  suggested,  that  the  trus- 
tees under  the  act  for  closing  the  affairs  of  this  company 
have  commenced  a  process  in  equity  against  this  defendant 
to  recover  back  from  him  the  property  of  the  corporation 
thus  illegally  obtained  by  him,  and  that  this  bill  is  now  pend- 
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ing  before  the  Supreme  Judicial  Court  of  York  county.  It 
is  a  sufficient  answer  to  this  suggestion  that  the  bill  in  equity 
was  not  filed  until  Dec,  1868,  and  the  plaintiffs'  rights  as 
creditors  of  the  corporation  had  become  vested  long  previ- 
ously, and  were  expressly  saved  to  them  by  the  act  accepting 
the  surrender  of  the  charter  and  authorizing  the  appointment 
of  trustees  to  close  its  concerns. 

The  defendant  being  held  accountable  for  debts  of  the 
corporation  contracted  after  June,  1857,  by  reason  of  his 
withdrawal  of  a  portion  of  the  capital  stock  of  the  company, 
the  limitation  of  liability  for  one  year  does  not  apply  to  the 
present  suit.  The  case  shows  that  the  present  action  was 
seasonably  commenced,  and  that  all  the  requirements  of  the 
statutes  as  to  demand,  notice,  &c.,  w^re  complied  with.  The 
plaintiffs  therefore  are  entitled  to  recover  from  the  defendant 
the  amount  of  their  execution  against  the  Piscataqua  Fire 
and  Marine  Insurance  Co.,  with  interests  and  costs. 

Defendant  d^auUed. 


THOMAS  M.  GIVEEN,  Assignee, 

vs. 
JOSEPH  SMITH  4th. 

SSPTBHBEB,   1870.  ' 

1.  In  equity,  an  assigrnee  in  bankruptcy  cannot  maintain  a  bin 
aKainst  a  mortgagee  of  the  chattels  of  the  bankrupt  to  avoid  the 
mortgage  as  a  fraudulent  preference,  after  having  sold  the  chattels 
witliout  order  of  court  for  the  sale  of  incumbered  property  under 
§  25  of  the  bankrupt  act,  when  the  mortgagee,  by  answer,  repudiates 
all  claim  to  the  funds  received  from  the  sale,  and  acquits  the  assignee 
from  all  liability. 

Is  Equity.  Bill  by  the  assignee  of  a  bankrupt  against  a 
mortgagee  of  chattels,  to  set  aside  the  mortgage  as  a  fraudu- 
lent preference  given  by  the  bankrupt.    The  assignee  had 
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sold  the  chattels  before  he  brought  his  bill,  but  without  order 
of  court  for  the  sale  of  incumbered  property  under  §  25  of 
the  bankrupt  act. 

The  mortgagee,  by  answer,  repudiates  all  claim  to  the  funds 
received  by  the  assignee  from  the  sale  of  the  property,  and 
acquits  the  assignee  of  all  liability  in  the  premises.  Proofs 
were  taken. 

Mr.  William  L.  Putnam^  solicitor  for  the  orator. 
Mr.  Edwin  B.  Smith,  solicitor  for  respondent. 

Present,  Shepley  and  Fox,  J.J. 

Fox,  J.  The  bill,  as  oiiginally  drawn  charged,  that  the 
mortgage  given  by  the  bankrupts  to  Smith,  on  the  17th  day 
of  February,  1869,  was  fraudulent  and  void,  under  the  pro- 
visions of  the  bankrupt  law,  having  been  made  within  four 
months  of  the  filing  of  the  petition  in  bankruptcy,  with  intent 
to  give  a  fraudulent  preference,  &c.,  and  ^^that  Smith  sets  up 
and  claims  to  hold  and  maintain  the  mortgage  as  against  the 
assignee  and  refused  to  surrender  the  same,  though  requested 
so  to  do,  and  that  at  a  sale  of  the  property  by  the  assignee, 
on  the  27th  day  of  May,  he  notified  said  assignee  and  the 
other  persons  present  that  he  claimed  to  hold  the  goods  by 
said  mortgage ;"  and  the  complainant  prayed,  ^'that  Smith  may 
be  required  to  surrender  up  and  cancel  the  mortgage,  and  that 
he  and  his  agents,  &c.,  may  be  enjoined  frum  foreclosing,  set- 
ting up  or  claiming  said  mortgage  as  against  the  complainant 
as  assignee,  and  ofiers  to  pay  whatever  may  be  due  upon 
said  moilgage,  if  adjudged  valid."  A  preliminary  injunction 
was  granted,  as  prayed  for,  upon  the  compIainant^s  filing  sat- 
isfactory security  to  abide  the  decree  and  to  pay  all  sums  for 
principal  and  interest,  decreed  by  the  court  to  be  due  oa 
said  mortgage. 

Smith,  in  his  answer,  claims  that  the  mortgage  is  in  all 
respects  valid,  and  was  made  and  received  ^^as  security  for  a 
debt  for  present  considerations,"  without  fraud  or  any  intent 
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to  violate  the  bankrupt  act,  and  alleges,  ^^that  the  assignee  has 
sold  the  property  at  auction  to  C.  J.  Walker,  with  notice  of 
Smith's  claim,  and  that  Walker  bought  it  at  a  sum  far  below 
the  actual  value  in  consequence  of  this  incumbrance ;  that 
Walker,  prior  to  the  filing  of  the  bill,  sold  the  property  to 
Elwell ;  and  so  the  defendant  avers,  that  the  complainant  has 
now  no  interest  or  title  to  the  property,  and  hath  no  right  to 
maintain  this  bill  relating  thereto,  and  that  the  present  owner 
purchased  the  same  with  a  full  knowledge  of  all  the  facts  and 
subject  to  said  mortgage,  and  has  a  complete  remedy  at  law; 
and  that  upon  these  facts,  this  court  has  not  jurisdiction  in 
equity  over  the  parties  or  the  subject  matter  thereof." 

The  case  was  heard  in  part,  at  the  last  April  term,  and  the 
complainant  then  moved  for  and  had  leave  to  amend  his  bill 
by  alleging,  ^^that  said  stock  was  sold  by  the  assignee.  May  27, 
1869,  expressly  free  from  all  incumbrances,  for  $975  to  C.  J. 
Walker,  which  sum  was  recovered  and  is  still  held  by  said 
assignee ;  that  at  the  time  of  the  sale,  said  Smith  notified  said 
assignee  that  he  claimed  to  hold  said  stock  by  virtue  of  said 
mortgage,  and  he  has  ever  since  claimed  to  hold,  and  has  set 
up  said  mortgage,  as  a  valid  lien  and  claim  upon  the  property ; 
that  by  reason  of  said  claim,  he  is  embarrassed  and  prevented 
from  settling  said  estate  and  dividing  said  proceeds  among 
the  creditors  of  said  bankrupts  who  have  proved  their  claims, 
and  he  fears,  he  may  be  sued  by  said  Smith  for  his  acts  afore- 
said by  reason  of  said  mortgage ;  he  therefore  prays,  that  the 
court  will  decree  said  mortgage  void  as  against  the  complain- 
ant, his  successors  and  assigns,  and  will  also  determine,  whether 
said  Smith  had  any  claim  on  said  property  by  virtue  of  said 
mortgage  as  against  the  complainant,  his  successors  and  assigns, 
and  by  reason  thereof,  any  lien  on  the  proceeds  aforesaid ;  and 
if  they  shall  find  that  he  has  any  such  lien  or  claim,  that 
thereupon  the  court  will  determine  the  amount  thereof,  and 
that  upon  the  payment  of  said  sum,  if  any,  by  your  complain- 
ant, from  said  proceeds,  said  Smith  may  be  restrained  and 
perpetually  enjoined  from  foreclosing,  setting  up  or  claiming 


MAINE,  1870.  299 


Giveen  v«.  Smith. 


said  mortgage  as  against  your  orator,  his  successors  and  assigns ; 
and  that  a  subpoena  may  issue  to  said  EI  well  and  he  may  be 
made  a  party  defendant  thereto." 

To  the  amended  bill  Smith  makes  further  answer,  denying 
that  the  proi)erty  was  sold,  "expressly  free  from  all  incum- 
brances ;"  and  he  alleges,  "that  all  that  was  sold  was  the  equity 
of  redeeming  said  stock  from  his  mortgage;  that  he  does 
not  set  up  any  claim  to  the  sum  received  from  the  sale,  except 
as  he  may  be  entitled  by  reason  of  the  order  of  the  court, 
which  gave  him  security,  at  the  time  he  was  enjoined  at 
the  instance  of  the  complainant,  from  prosecuting  his  claim 
to  and  remedy  against  the  goods  themselves,  which  have 
since  been  scattered  and  sold,  while  this  defendant  has  been 
prohibited  and  restrained  by  said  injunction  from  preventing 
it.  He  denies  that  the  complainant  is  delayed  or  embarrassed 
in  any  way,  by  defendants,  in  selling  said  estate  or  distribut- 
ing its  assets,  and  disclaims  any  purpose  of  suing  the  assignee 
for  any  action  by  him  taken  with  reference  to  said  goods  or 
sale  thereof,  claiming  such  sale  to  be  subject  to  defendant's 
mortgage." 

From  the  evidence,  we  are  fully  satisfied  that  the  mortgage 
which  was  taken  by  Smith  from  the  bankrupt,  in  Feb.,  1869, 
it  having  been  made  within  four  months  of  the  filing  of  the 
petition  against  him  in  bankruptcy,  was  designed  and  intended 
by  the  parties  as  a  fraudulent  preference,  and  was  therefore 
fraudulent  and  void  as  against  the  assignee  in  bankruptcy, 
and  under  the  provisions  of  the  85th  sec.  of  the  act,  the 
assignee,  if  he  had  not  disposed  of  the  property,  could  with- 
out doubt  have  sustained  a  bill  in  equity  against  Smith  to 
have  said  mortgage  decreed  void,  and  to  recover  of  him  the 
property  or  the  value  thereof. 

By  the  26th  sec.  of  the  bankrupt  act,  upon  the  petition  of 
the  assignee,  "whenever  it  appears  to  the  satisfaction  of  the 
court,  that  the  title  to  any  portion  of  the  estate,  real  or  per- 
sonal, which  has  come  into  possession  of  the  assignee,  or  which 
is  claimed  by  him,  is  in  dispute,  the  court  may  upon  the  petition 


800  CIRCUIT  COURT, 

^^^^^    -    I    -        ■■  -  ■  I  ^N^W^^— ^^^i^W^IM^— ^1— .W^      ■   ■      ■    ■■  I  ^^^^^^^^^^  ■  ■■■■■■  _ 

Giveen  w.  Smith. 


of  the  assignee,  and  after  Buch  notice  to  the  claimant,  his 
agent  or  attorney,  as  the  court  shall  deem  reasonable,  order 
it  to  be  sold  u:ider  the  direction  of  the  assignee,  who  shall 
hold  the  funds  received,  in  place  of  the  estate  disposed  of." 

In  the  present  instance,  the  assignee  did  not  avail  himself 
of  this  very  salutary  provision  of  the  law,  but  he  obtained 
from  the  register  the  common  order  of  sale  of  unencumbei*ed 
property,  without  any  suggestion  that  the  property  was  mort- 
gaged or  in  dispute,  or  that  there  was  any  other  claimant 
thereto,  and  without  any  notice  to  Smith  of  the  application. 
The  proceeds  of  the  sale  are  now  held  by  the  assignee.  If  this 
sale  had  been  by  an  order  of  the  District  Court,  after  due 
notice  to  Smith,  the  proceeds  realized  therefrom  would  have 
been  substituted  for  the  property  ;  the  rights  of  all  parties 
would  have  attached  to  the  proceeds,  the  same  as  they  existed 
to  the  property  itself,  and  no  question  is  entertained  that 
under  such  circumstances  the  assignee  could  have  sustained  a 
bill  in  equity  to  determine  the  validity  of  the  mortgage 
and  Smith's  rights  to  the  proceeds  by  virtue  thereof.  But 
unfortunately  for  the  complainant,  this  course  was  not  adopted 
by  him,  and  he  cannot  derive  any  aid  or  support  to  his  bill 
from  the  provisions  of  the  25th  sec.  of  the  bankrupt  act,  but 
his  right  to  maintain  it  depends  on  the  general  principles  of 
law  as  administered  in  courts  of  equity.   - 

The  complainant,  having  disposed  of  the  mortgaged  prop- 
erty, brings  his  bill  against  the  mortgagee,  alleging,  that  he  is 
in  possession  of  the  proceeds  of  the  sale,  and  that  the  mort- 
gagee has  ever  since  the  sale  claimed  to  hold  and  has  set  up 
said  mortgage  as  a  valid  lien  and  claim  on  the  property, 
whereby  the  complainant  is  embarrassed  and  prevented  from 
settling  the  estate  in  bankruptcy ;  and  he  fears  that  he  may  be 
sued  by  said  Smith  for  his  acts  aforesaid,  by  reason  of  said 
mortgage ;  ai^d  the  prayer  is,  that  the  court  will  decree  the 
mortgage  void  as  against  the  complainant  and  his  assignee, 
and  will  determine  whether  said  Smith  has  any  claim  on  said 
property  by  virtue  of  said  mortgage  as  against  the  complain- 
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ant,  his  successors  and  assigns,  and  by  reason  thereof,  any  lien 
on  the  proceeds  aforesaid,  the  amount  of  which  when  determined 
by  the  court,  the  complainant  offers  to  pay  and  discharge  from 
.the  proceeds;  the  substance  of  the  bill  therefore  is,  that  the 
complainant  apprehends  that  Smith  may  have  a  lien  or  claim  on 
the  proceeds  of  the  sale  in  the  hands  of  the  assignee,  and  may 
hereafter  institute  a  suit  against  him  therefor.  The  validity 
and  extent  of  this  lien,  the  court  is  asked  to  determine  in 
this  suit ;  but  the  respondent,  in  his  answer,  makes  no  claim 
whatever  against  the  proceeds  from  the  sale  of  the  mortgaged 
property,  he  the  rather,  as  we  undei-stand  the  answer,  admits 
he  has  no  claim  against  the  fund  in  the  hands  of  the  com- 
plainant, and  as  we  apprehend,  would,  by  his  answer,  be 
barred  from  ever  setting  up  any  claim  thereto.  He  avers 
that  only  the  equity  of  redemption  was  sold,  to  the  proceeds 
of  which,  of  course,  he  as  mortgagee  could  not  sustain  any 
claim,  and  although  his  disavowal  of  any  interest  in  the  fund 
or  of  any  right  to  satisfaction  of  his  mortgage  debt  is  pre- 
sented in  rather  a  double  aspect^  yet  tfie  effect  of  his  answer 
would  be  to  estop  him  hereafter  from  any  legal  claim  against 
the  assignee,  either  for  disposing  of  the  mortgaged  property 
or  for  its  proceeds.  He  avers  in  his  answer,  "that  he  does  not 
set  up  any  claim  to  the  sum  received  from  said  sale,  except 
as  he  may  be  entitled  by  reason  of  the  order  of  the  court, 
which  gave  him  security  at  the  time  he  was  enjoined,  etc,  dis- 
avows any  purpose  of  suing  the  complainant  for  any  action 
by  him  taken  with  reference  to  said  goods,  or  the  sale  thereof, 
claiming  such  sale  to  be  subject  to  defendant's  mortgage." 

His  disavowal  therefore  is  full  and  precise,  with  the  excep- 
tion of  a  reservation  of  his  rights  to  the  security  ordered  to  be 
given  him  by  the  complainant,  when  the  injunction  was  ob- 
tained ;  this  security  was  by  bond,  with  surety,  conditioned 
"that  said  Giveen  shall  abide  by  the  decision  of  said  court  in 
said  suit,  and  shall  pay  all  sums  for  principal  and  interest 
decreed  by  said  court  to  be  due  on  said  mortgage."  As  the 
court  has  no  doubt  that  the  mortgage  was  fraudulent  and  void 
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under  the  provisions  of  the  bankrupt  act,  it  cannot  be  expected 
that  the  respondent  will  succeed  in  obtaining  a  decree  for  the 
payment  of  his  debt  secured  thereby;  if  the  bill  cannot  be 
sustained,  the  proper  course  would  be  to  dismiss  the  bill,  leav- 
ing all  parties  to  their  legal  rights.  But  a  court  of  equity 
would  never  be  justified  under  such  circumstances  in  aiding 
a  party  to  a  fraudulent  transaction  to  obtain  any  benefit  or 
advantage  therefrom.  The  exception  in  the  answer  there- 
fore would  not  be  of  any  effect,  and  the  disavowal  of  all  claim 
against  the  assignee,  or  the  proceeds  of  the  property  in  his 
hands  must  be  deemed  as  if  absolute  and  unqualified,  so  that 
no  claim  could  be  hereafter  made  against  the  assignee  by  said 
Smith. 

The  answer  therefore  presents  a  complete  defence  to  the 
bill  as  now  framed,  and  we  do  not  find  any  testimony  contra- 
dictory to  the  answer,  sufficient  to  satisfy  us  that  the  respond- 
ent has  heretofore  set  up  any  such  claim  or  pretence  as  is 
alleged  in  the  bill  of  the  complainant,  and  which  would  justify 
a  decree  for  the  complainant.^ 

The  counsel  for  the  complainant,  at  the  argument,  endeav- 
ored to  sustain  the  bill  on  an  entirely  diff^erent  ground,  viz : 
that  the  mortgagee  might  hereafter  institute  his  suit  to  recover 
the  value  of  the  mortgage  property  from  Elwell,  and  in  that 
case  the  assignee  would  be  bound  to  indemnify  him  from  any 
judgment  which  might  be  recovered  against  him.  The  diffi- 
culty in  adopting  this  view  is,  that  the  bill  is  not  drawn  to 
meet  any  such  case.  It  does  not  contain  any  averments,  that 
Smith  may  hereafter  make  such  a  claim  on  Elwell  or  require 
Smith  to  avow  or  deny  his  purpose  to  institute  such  a  suit, 
nor  does  it  admit  directly  that  the  assignee  would  be  bound 
to  indemnify  Elwell  from  such  a  claim  and  offer  so  to  do. 
Neither  Walker,  or  Tyler,  Lamb  &  Co.,  who  were  intermediate 
purchasers,  and  who  might  have  an  interest  in  the  matter  are 
made  parties,  and  although  by  the  amended  bill  the  complain- 
ant asks  ^^that  a  subpoena  may  issue  to  Elwell,  and  he  be  made 
a  party  defendant  hereto,"  it  does  not  appear  from  the  bill, 
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why  or  for  what  purpose  he  is  in  this  manner  made  a  party, 
as  there  are  not  found  in  the  bill  any  charges  in  relation  to 
him,  nor  is  he  named  in  the  prayer,  or  is  the  court  in  any 
way  advised  what  remedy,  if  any,  is  brought  against  him. 
His  default  does  not  appear  to  the  court  to  aiBFord  any  support 
to  the  bill  as  it  stands,  as  there  are  no  averments  or  charges 
against  him,  to  which  the  default  is  applicable. 

The  bill  admits  that  the  stock  was  sold  ^^expressly  free  from 
all  incumbrances."    This  is  denied  in  the  answer.     The  bill  of 
sale  of  stock,  executed  on  the  day  of  sale  as  the  written  con- 
tract of  sale,  pur£>orts  to  convey  the  stock  itself,  and  certain 
averments  of  the  assignee  are  found  contained  in  said  bill  of 
sale,  but  none  whatever  relating  to  the  title  or  freedom  from 
incumbrances.    It  is  claimed  by  defendant,  that  parol  evidence 
is  inadmissible  to  vary  the  averments ;  that  the  bill  of  sale  is 
the  only  evidence  of  the  contract  and  liabilities  of  the  party ; 
but  as  all  the  parties  to  the  contract  are  not  now  before  the 
court,  we  think  propep  to  reserve  our  opinion  as  to  the  admis- 
sibility of  parol  evidence  of  that  the  sale  was  made  expressly 
free  from  all  incumbrances,  as  well  as  any  decision  as  to  the 
legal  operation  and  effect  of  the  bill  of  sale  as  executed,  with 
the  suggestion,  that  it  may  perhaps  appear  on  an  examination 
of  the  authorities,  that  a  third  party  cannot  compel  one  to 
avail  himself  of  an  objection  of  this  character,  if  contrary  to 
truth  and  justice,  and  the  actual  agreement  of  the  contract- 
ing parties.     By  insisting  on  such  an  inequitable  and  unjust 
objection,  the  vendor  might  possibly  render  himself  answerable 
in  an  action  of  the  case  for  all  the  damages  sustained  from 
his  warranty  or  representation  as  to  the  state  of  the  title  at 
the  time  of  sale,  although  not  set  forth  in  the  written  contract. 
As  the  bill  now  is,  it  cannot  be  sustained ;  but  if  the  com- 
plainant shall  be  advised  that  upon  the  facts  as  they  existed,  he 
would  be  entitled  to  relief  upon  a  bill  with  proper  parties 
and  allegations,  upon  which  it  must  not  be  underatood  that 
the  court  has  any  decided  opinion,  we  are  inclined  to  allow 
leave  to  amend  the   bill  in  those  respects^  the  complainant 
relinquishing  all  coats  to  the  present  time* 
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1.  One,  haTinur  knowledge  of  an  injunction^  and  violating  it,  is 
f^uilty  of  contempt,  although  the  same  had  not  been  served  upon 
him. 

S.  A  mortgasree  of  chattels,  having  been  enjoined  from  enforc- 
ing his  mortgage,  is  guilty  of  contempt  by  replevying  the  chattels, 
and  is  condemned  to  a  fine  equal  to  the  expense  he  has  occasioned 
the  owner  of  the  property  in  the  premises. 

In  Bankruptcy.  Petition  by  the  assignee  of  Martin  N. 
Feeny,  a  bankrupt,  tbat  Peter  Smith  be  adjudged  in  contempt 
for  violating  an  injunction  of  the  court. 

Respondent  answered,  admitting  that  he  had  violated  the 
terms  of  the  injunction,  but  asserted  that  the  acts  charged 
were  done  before  the  injunction  had  been  served  upon  him, 
and  therefore  he  was  guilty  of  no  contempt  in  violating  the 
same. 

Mr.  William  L.  Putnam^  solicitor  for  petitioner. 
Mr.  Bion  Bradbury^  solicitor  for  respondent. 

Fox,  J.  This  is  a  petition  by  James  Hurley,  the  assignee 
in  bankruptcy,  "that  one  Peter  Smith  may  be  adjudged  guilty 
of  a  contempt,  in  violating  the  order  of  this  court,  passed  on 
the  25th  day  of  Dec.  last,  enjoining  him  from  foreclosing  a 
mortgage  on  the  stock  in  trade  of  said  bankrupt,  or  from 
commencing  or  prosecuting  any  suit  for  or  on  account  of  any 
claim  by  virtue  of  said  mortgage,  or  from  taking  possession 
of  said'stock  until  the  further  order  of  the  court."  Notice  of 
this  petition  has  been  given  to  said  Smith,  and  he  has  filed  a 
written  answer  thereto,  admitting  that  he  has  commenced  an 
action  of  replevin  for  the  stock,  but  averring  that  the  order 
of  injunction  had  not  been  served  upon  him  at  the  time  he 
instituted  the  suit,  and  that  he  was  not  thereby  in  contempt. 
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On  the  hearing,  it  was  shown  that  a  petition  was  filed  by 
said  Hurley  on  the  seventh  of  December  last  against  said 
Feeny,  praying  that  he  might  be  adjudged  a  bankrupt,  "for 
that  he  had  given  a  preference  to  said  Smith  in  fraud  of 
the  act,  by  mortgaging  to  him,  Oct.  27, 1869,  his  stock  in 
trade  to  secure  sundry  of  his  notes  then  overdue  and  held  by 
said  Smith."  A  trial  was  had  before  the  jury  on  this  petition, 
and  on  the  morning  of  Dec.  25th,  a  verdict  was  rendered  in 
favor  of  the  petitioner,  and  Feeny  was  thereupon  adjudged  a 
bankrupt.  Smith  was  a  witness  at  the  trial,  was  well  aware 
of  the  cause  for  which  Feeny  was  decreed  bankrupt,  and  had 
previously  consulted  counsel  in  relation  to  it,  Mr  Freeman  of 
Cherryfield,  whore  both  parties  resided.  Freeman  was  also 
a  witness  in  the  trial  of  the  petition  against  Feeny. 

Freeman,  having  learned  that  a  petition  for  an  injunction 
had  been  or  would  be  presented  to  the  District  Court  to 
restrain  Smith  from  commencing  any  suit  in  the  state  court 
for  the  mortgaged  property,  or  from  taking  it  into  his  pos- 
session, on  the  morning  of  Dec.  25th  advised  Smith  that  they 
were  endeavoring  to  serve  notice  upon  him  of  the  petition 
for  injunction,  that  he  might  be  summoned  to  appear  before 
the  court,  and  that  he  had  better  commence  his  suit  of  replevin 
at  once  in  the  state  court,  before  the  injunction  should  be 
served  upon  him ;  and  it  was  agreed  that  Freeman  should 
leave  that  noon  for  Cherryfield,  to  sue  out  and  complete  ser- 
vice of  the  replevin  writ  as  soon  as  practicable. 

The  marshal  was  unable  to  find  Smith,  to  make  service 
upon  him  of  notice  of  the  application  for  an  injunction,  and 
the  court  being  satisfied  that  he  was  endeavoring  to  avoid 
service  of  the  notice,  and  that  he  was  fully  advised  of  the 
pendency  of  the  petition,  on  the  same  day,  under  authority  of 
the  provisions  of  the  40th  sec.  of  the  bankrupt  act,  granted 
the  injunction  as  prayed  for,  to  continue  until  the  further 
order  of  the  court.  Smith  remained  in  Portland  until  noon  of 
Dec.  27th,  and  from  his  own  testimony,  I  find  that  he  believed 
no  injunction  had  been  obtained  against  him  Dec.  25th,  and 
19 
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he  therefore  ayoided  the  marshal  who  endeavored  to  find  him 
to  make  service  of  the  order  upon  him,  and  it  was  not  legally 
served  bj  the  marshal,  by  a  copy  of  the  order,  until  Dec.  81st, 
at  Chenyfield,  at  which  time  and  place  he  was  in  possession 
of  the  mortgaged  property,  having  taken  the  same  on  his  writ 
of  replevin  issued  Dec.  28, 1869. 

The  assignee,  in  March,  obtained  an  order  for  the  sale  of 
the  goods  and  demanded  the  same  of  Smith,  who  refused  to 
surrender  them  unless  his  demand  against  Feeny  was  paid. 
The  assignee  then  petitioned  the  court  for  an  order  on  Smith 
for  the  delivery  of  them,  and  after  notice  to  Smith  of  this 
^petition,  on  the  26th  of  April  a  warrant  issued  to  the  marshal 
'to  take  possession  of  the  property  and  deliver  the  same  to 
the  assignee,  which  warrant  has  been  executed  and  the  goods 
since  sold  at  public  auction.  Expenses  have  been  incurred 
by  the  assignee  in  thus  obtaining  possession  of  the  goods  from 
Smith,  and  in  the  defense  of  the  action  of  replevin. 

The  respondent  was  informed  of  the  application  for  the 
injunction,  and  on  the  same  day  was  satisfied  and  believed 
it  had  been  ordered,  and  subsequently,  he  sued  out  his  writ 
of  replevin,  took  possession  of  the  property,  and  retained  the 
same  from  the  assignee  until  the  last  of  April,  when  it  was  sur- 
rendered by  him  to  the  ofiBcer.  His  counsel  apparently  have 
supposed  that  there  was  no  virtue  or  effect  in  an  order  for 
injunction  until  the  same  was  legally  served  on  the  party  by 
the  marshal,  and  that  if  he  could  secrete  himself  and  avoid 
service  of  the  order  until  the  replevin  writ  could  be  obtained, 
that  he  would  be  justified  in  so  doiqg,  although  he  knew  or 
believed  the  injunction  had  been  ordered.  This  is  a  very 
grave  mistake ;  and  the  rights  of  the  assignee  to  an  indem- 
nity for  the  damages  occasioned  by  the  breach  of  the  injunc- 
tion cannot  be  in  any  way  affected  by  the  fact  that  the 
respondent  acted  under  the  advice  of  counsel.  HawUy  vs. 
Bennett^  4  Paige,  168. 

It  was  decided  in  the  time  of  Ld.  Hardwicke,  Skip  vs.  Ear- 
wood^  8  Atk.,  565,  that  when  a  person  is  present  in  court 
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and  has  notice  of  the  decree,  if  he  doSs  any  act  in  contraven- 
tion of  the  decree,  he  is  guilty  of  a  contempt,  and  is  punisha- 
ble for  it,  notwithstanding  the  order  is  not  drawn  up.  In 
Osborne  vs.  Tenant,  14  Ves.,  186,  the  defendant  and  his 
attorney  were  present  in  court  when  the  motion  was  made 
for  the  injunction,  but  were  absent  when  the  order  was 
granted.  Ld.  Eldon  said,  "I  cannot  attend  to  a  distinction 
so  tliin  as  that  persons  standing  here  until  the  moment  the 
Ld.  Chancellor  is  about  to  pronounce  the  order,  which  from 
all  that  passed  they  must  know  will  be  pronounced,  can,  by 
getting  out  of  the  hall  at  that  instant,  avoid  all  its  conse- 
quences." In  Kimpton  vs.  Eve^  2  V.  &  B.,  349,  an  order  for 
injunction  was  granted,  the  defendant  by  his  affidavit  admit- 
ted his  belief  that  the  order  had  been  made,  alleging  that  he 
acted  by  the  advice  of  his  counsel,  who  conceived  that  mere 
notice,  without  service  of  the  injunction  or  order,  had  no 
effect.  Ld.  Eldon  said,  "In  this  case,  the  party  admitting 
that  he  believed  the  order  was  made,  the  principle  is  the 
same,  as  if  his  belief  was  formed  from  information  short  of 
actual  service."  The  party  was  adjudged  guilty  of  contempt, 
and  required  to  pay  the  costs.  The  same  principle  was  again 
re-affirmed  by  Ld.  Eldon  in  Vansandau  vs.  Ro9e^  2  Jac.  & 
Walk.,  264,  so  that  the  rule  in  England  now  is,  that  a  party 
is  liable  for  breach  of  an  injunction  after  notice  of  its  having 
been  obtained,  although  the  order  has  not  been  served  upon 
him. 

This  rule  is  equally  well  established  in  this  country.  It 
was  adopted  by  the  court  in  Hull  vs.  Thomas^  8  Edw. 
Ch.,  236 ;  Waffle  vs.  Vanderheyden^  8  Paige,  46 ;  Raring  vs. 
Kauffman^  2  Beas.,  899. 

In  this  latter  case  it  is  stated  "All  that  is  required  to 
enable  the  court  to  enforce  obedience  to  its  precepts  is,  that 
the  defendant  should  have  knowledge  of  the  order  for  the 
injunction,  and  the  court  may  punish  the  violation  of  the 
order,  though  the  injunction  be  not  served,  if  it  appear  that 
the  defendant  knew  of  its  existence.  Hill.  Inj.,  141-148. 
1  Sm-  Ch.  Pr.,  628. 
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This  respondent  is  oiearlj  guilty  of  contempt  by  institu- 
ting his  replevin  suit  after  he  believed  the  injunction  had 
been  ordered,  and  in  taking  and  retaining  the  possession  of 
the  property ;  by  thus  proceeding  he  has  subjected  the  assignee 
to  costs  and  expenses,  to  which  he  would  not  otherwise  have 
been  subject,  and  the  assignee  is  entitled  to  an  indemnity. 
If  the  parties  cannot  agree  on  the  amount,  it  will  be  referred 
to  the  clerk  to  determine  it.  The  only  course  at  present  is 
to  adjudge  the  respondent  in  contempt,  and  leave  the  amount 
of  fine  open  until  the  actual  loss  and  cost  to  the  assignee  by 
reason  of  the  misconduct  is  ascertained. 

The  claim  for  damages,  by  reason  of  the  detention  and  loss 
of  seasonable  market  of  the  goods,  is  not  sustained  by  the 
evidence,  and  is  not  allowed. 

The  replevin  suit  having  been  discontinued,  the  only 
indemnity  which  should  be  allowed  on  that  account  is  the 
expense  the  assignee  has  incurred  in  defending  against  it. 

Decree  accordingly. 


JAMES  HURLEY,  Assignee,  vs.  PETER  SMITH. 

OCTOBBB,   1870. 

1.  A  inortga.fire  by  a  trader,  of  his  entire  stock  and  book  accounts, 

to  secure  the  payment  of  a  loan  previously  made,  is  not  a  transaction 
in  the  regular  course  of  business,  and  is  prima  facie  fraudulent 

2.  In  such  case,  the  burden  rests  upon  the  mort^j^agee  to  prove  that 

the  mortgage  was  made  in  good  faith,  and  not  in  fraud  of  the  bank- 
rupt act. 

8.  A  mortgage  given  within  four  months  of  his  bankruptcy  pro- 
ceedings, by  a  debtor  who  was  insolvent,  to  secure  a  pre-existing 
debt  to  a  creditor  who  had  reasonable  cause  to  believe  his  debtor 
insolvent,  and  that  the  same  was  made  in  fraud  of  the  bankrupt  act, 
is  void. 

4.  The  testimony  of  witnesses  residing  in  the  neighborhood 

of  the  bankrupt,  as  to  his  credit  and  pecuniary  standing  at  the  time 
the  mortgage  of  his  stock  was  given,  can  have  but  slight  weight  to 
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nef^ative  the  knowledge  the  mortgagee  must  neceBsarily  have  obtained 
of  the  debtor's  insolvency,  by  demanding  payment  of  borrowed  money, 
oyer  due,  and  which  the  debtor  informed  him  he  could  not  pay, 
wherefore  he  demanded  security  and  received  a  mortgage  of  his  debt- 
or's entire  assets. 

In  Equity.  Bill  by  the  assignee  in  bankruptcy  of  Mar- 
tin N.  Feeny,  to  set  aside  a  mortgage  given  by  the  bank- 
rupt to  the  respondent  as  a  fraudulent  preference  under  the 
bankrupt  act. 

The  respondent  answered,  denying  that  he  had  reasonable 
cause  to  believe  that  the  bankrupt  was  insolvent  when  the 
mortgage  was  given,  and  averred  that  the  same  was  made  in 
good  fjEiith  and  without  fraud.    Proofs  were  taken. 

Mr.  William  L,  Putnam^  solicitor  for  the  orator. 

Mr.  A.  W.  Bradbury  and  Mr,  Bion  Bradbury^  solicitors 
for  respondent. 

Fox,  J.  Feeny  was  adjudged  bankrupt  Dec.  25,  1869, 
on  a  petition  filed  against  him  by  said  Hurley,  Dec.  6, 1869. 
Hurley  was  subsequently  elected  and  qualified  as  assignee. 
The  bankrupt  gave  a  mortgage  Oct.  29,  1869,  of  his  stock 
in  trade  and  book  accounts  to  the  respondent,  to  secure  to 
him  the  payment  of  three  notes,  one  for  $250,  dated  May  2, 
1869,  one  for  f  300,  dated  July  2,  1869,  and  one  for  $100, 
dated  Sept.  9, 1869,  all  for  money,  borrowed  of  said  Smith 
by  said  Feeny,  and  payable  on  demand  with  interest.  With 
the  exception  of  his  household  furniture  valued  at  less  than 
$100,  all  the  property  of  the  bankrupt,  being  his  stock  in 
trade  as  a  merchant  tailor,  and  his  book  accounts  which 
amounted  to  only  $78,  were  included  in  the  mortgage,  the 
whole  nominally  amounting  to  $1,760.67.  At  the  time  he 
was  adjudged  bankrupt,  he  was  indebted  about  $2,900. 

The  85th  sec.  of  the  bankrupt  act  declares,  that  if  the 
*^sale,  assignment,  transfer  or  conveyance  of  the  bankrupt  is 
not  made  in  the  usual  and  ordinary  course  of  business  of  the 
debtor,  the  fact  shall  be  prima  facie  evidence  of  fraud.'' 
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It  will  not  be  pretended  that  a  mortgage  of  all  of  a  debtor's 
estate,  to  secure  an  antecedent  indebtment  for  borrowed 
money,  is  in  the  usual  ordinary  course  of  his  business ;  on  the 
contrary,  it  is  entirely  suicidal  and  destructive  of  his  credit 
and  standing  as  a  trader,  and  is  the  ruin  of  his  business.  The 
burden  then  is  on  the  respondent  to  establish  that  this  mort- 
gage was  in  good  faith,  and  not  in  fraud  of  the  act,  and 
this  he  has  unsuccessfully  endeavored  to  accomplish. 

The  bankrupt  commenced  business  in  Cherryfield,  March 
80, 1868,  and  from  his  own  account  without  profit.  He  bor- 
rowed of  Smith  the  various  sums  which  were  secured  by  the 
mortgage.  $250  of  this  amount  had  been  overdue  nearly  six 
months,  and  instead  of  any  payments  being  made  towards  it, 
the  liability  from  time  to  time  was  extended.  A  few  days 
before  the  mortgage  was  executed.  Smith  called  on  Feeny 
for  payment.  Feeny's  testimony  as  to  what  took  place  at 
this  interview  is  as  follows :  *'I  told  him  I  could  not  pay  him 
then,  as  I  did  not  have  the  money.  I  told  him  that  I  knew 
he  did  not  need  it,  and  that  I  would  secure  him,  so  that  he 
could  give  me  time  to  meet  other  demands,  or  words  to  that 
effect ;  that  I  would  secure  him  on  my  goods,  if  he  would  give 
me  time.  Smith  wanted  to  know  if  I  could  pay  him,  and 
said  if  I  could  not  he  wanted  security.  He  talked  it  over 
considerable,  and  came  to  the  conclusion  that  he  would  wait, 
if  I  would  secure  him.  When  he  came  in  he  asked  if  I  was 
ready  for  him,  or  could  do  any  thing  for  him.  I  told  him 
no  I  was  not  and  could  not  be  for  some  time,  and  that  he  must 
wait,  or  would  have  to  wait,  and  that  I  would  secure  him  on 
my  stock." 

Smith  admits  he  told  Feeny  '^if  he  could  not  pay  him  he 
must  give  him  a  mortgage." 

This  testimony  establishes  the  fact,  that  Smith  was  a  credi- 
tor of  Feeny  for  money  borrowed,  at  three  different  times, 
none  of  which  had  been  repaid,  some  of  which  had  been  of 
long  standing ;  that  when  he  called  for  his  money,  he  was  not 
only  refused  payment,  but  was  informed  that  he  could  not 
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be  paid  for  some  time ;  that  he  must  wait  and  take  security, 
as  Feenj  needed  his  money  to  pay  other  liabilities;  that 
in  truth,  Feeny  then  had  no  money  and  only  $78  due  him 
on  account ;  that  the  only  means  of  raising  money  was  from 
the  sale  of  the  goods  to  be  mortgaged  to  Smith,  the  pro- 
ceeds to  be  applied  to  the  paynfent  of  other  liabilities,  thus 
postponing  the  payment  of  Smith's  claims  to  some  future, 
indefinite,  uncertain  period. 

In  Re  Q-ai/y  ante^  108,  it  was  decided,  that  a  trader  may 
be  said  to  be  in  insolyent  circumstances,  when  he  is  not  in  a 
condition  to  pay  his  debts  in  the  ordinary  course  as  persons 
carrying  on  trade  usually  do. 

Such  was  certainly  Feeny's  condition  at  the  time  he  gave 
this  mortgage,  not  only  unable  to  meet  the  payment  of  his 
borrowed  money  of  long  standing,  but  compelled  to  further 
postpone  its  payment  until  after  he  had  raised  money  by  the 
sale  of  his  stock,  and  therewith  discharged  other  demands 
against  him.  What  could  a  creditor,  for  so  large  an  amount, 
on  a  claim  of  such  a  nature  as  borrowed  money,  reasonably 
suppose,  when  his  debtor  declined  payment,  and  informed  him 
that  he  must  wait  until  he  had  turned  his  stock  into  money 
and  paid  other  demands  from  the  proceeds,  and  that  he  should 
have  security  on  the  stock.  Any  one  of  ordinary  intelligence 
from  such  a  response  must  have  believed  that  his  creditor 
was  in  straightened  circumstances  and  could  not  meet  his  lia- 
bilities in  the  usual  ordinary  course  of  his  business. 

It  is  shown,  not  only  that  Feeny  was  insolvent  at  the  time 
of  the  execution  of  this  mortgage,  but  also  that  Smith  from 
what  then  took  place  had  good  reason  to  know  that  such  was 
his  condition. 

Evidence  of  traders  and  others,  residing  at  Cherryfield,  has 
been  offered  by  the  defendant  to  establish  the  credit  and 
pecuniary  standing  of  Feeny  at  the  date  of  the  mortgage. 
None  of  the  witnesses  testify  to  any  knowledge  of  his  actual 
condition,  or  of  the  amount  of  his  assets  or  liabilities,  and 
their  evidence  therefore  can  have  but  little  influence  in  deter- 
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.r^  •.  »i  ^  CO  Smith's  knowledge  of  Feeny's  situ- 
.  .t.  f  )vu  weighed  in  connection  with  this  state- 
wid  Smith,  as  to  the  knowledge  Smith  then 
^  >u.',tfv*c»  The  85th  sec.  of  the  bankrupt  act 
-u  \A  pr^^ference  shall  be  invalid  if  made  within 
Q.  >>x^ibr^  the  filing  of  the  petition,  by  any  person 
.>*.<^v'u5»  the  party  receiving  such  security  having 
xsc  >:aa;>«^  to  believe  that  such  party  is  insolvent,  &c., 
ho  vxmveyance  is  made  in  fraud  of  the  act. 
*^^.,w  'Axis>  conveyance  was  in  fraud  of  the  act,  and  so  con- 
v  .vu  >v  the  parties,  I  think  there  can  be  no  doubt. 
'  "w  jbject  of  the  bankrupt  law  is  to  provide  for  an  equal 
.icvaibuiiott  of  an  insolvent's  estate,  and  when  to  obtain  an 
.  ;!stcaoiou  of  credit,  an  insolvent  is  obliged  to  give  security  to 
A  creditor  who  is  aware  of  his  insolvent  condition,  such 
Mjv-uiity  is  a  fraud  on  the  act,  as  it  defeats  the  object  and 
purpose  of  the  law.  Instead  of  yielding  to  the  operation  of 
the  bankrupt  law,  and  permitting  an  equal  distribution  of  the 
estate  among  the  creditors,  the  property  by  such  a  mortgage 
is  placed  beyond  the  reach  of  the  law,  and  security  is  given 
to  one  creditor  in  full,  in  fraud  and  to  the  great  detriment  of 
all  other  existing  creditors.  The  bankrupt  law  will  not  per- 
mit or  sanction  such  proceedings,  and  all  such  attempts  to 
obtain  a  preference  must  not  only  prove  inefiectual,  but  if 
impeached  and  set  aside  by  the  court,  will  subject  the  guilty 
party  to  the  expenses  attending  chancery  proceedings,  which 
are  frequently  quite  onerous. 

Decree  for  complainant  with  coats. 
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ALFRED  WAGENER  vs.  JAMES  A.  MINOT. 

November,  1870. 

1.  The  master  of  a  vessel  is  never  jastified  in  chastisiiig  a  seaman  at 
the  ^heel,  howsoever  flagrant  his  demeanor  may  be. 

In  Admiralty.  Libel  inpersanam^  for  assault  and  bat- 
tery committed  by  the  master  of  a  vessel  upon  a  seaman  while 
on  duty  at  the  wheel,  on  a  voyage  to  Portland. 

Answer,  that  the  violence  used  was  reasonable  chastisement 
for  insolence  and  insubordination. 

It  appeared  at  the  hearing,  that  on  October  18th  the  libel- 
lant  was  at  the  wheel,  that  the  sea  was  rough,  and  that  it  was 
almost  a  gale.  The  libellant  not  keeping  the  brig  upon  her 
course,  the  master  testified  that  he  reprimanded  him,  and  after 
some  hard  words  between  them,  he  told  libellant  to  '^heave 
the  wheel  up,"  to  which  he  replied,  "I  will  do  it  when  I 
get  ready;"  that  thereupon  he  struck  the  libellant  a  back 
handed  blow  in  the  face  with  sufficient  force  to  break  the 
skin  of  the  nose  and  to  knock  him  over  the  wheel,  catching 
the  wheel  as  the  man  fell.  The  testimony  of  the  master  was 
corroborated  by  the  steward.  The  testimony  presented  for 
the  libellant  by  three  of  the  seamen  tended  to  prove  that  the 
beating  was  much  more  severe  than  the  master  admitted  it  to 
have  been,  and  that  the  man  was  badly  bruised  in  both  eyes, 
and  was  repeatedly  struck  and  kicked  by  the  master.  The 
libellant  was  not  examined  as  a  witness,  being  now  deranged ; 
but  it  was  not  claimed  that  this  condition  was  occasioned  by 
the  assault. 

Mr.  James  2>.  Fessenden^  proctor  for  libellant. 
Mr,  Thomas  B,  Beed^  proctor  for  respondent. 

Fox,  J.  In  cases  of  this  nature,  it  is  a  general  rule  of  the 
cotirt,  that  when  it  is  manifest  that  the  seaman  deserved  pun- 


814  DISTRICT  COURT, 

The  Northern  Warrior. 

ishment,  the  court  will  not  award  him  damages,  unless  the  pun- 
ishment was  excessive.  The  present  case  is  not  subject  to 
this  rule,  as  under  the  circumstances  the  master  can  not  be 
justified  in  any  court,  for  committing  any  assault  whatever  on 
the  libellant.  The  weather  was  at  the  time  quite  bad,  almost 
a  gale,  with  a  heavy  sea ;  the  libellant  was  alone  at  the  wheel, 
and  the  lives  of  all  on  board  were  in  his  charge,  dependent  on 
his  being  able  to  retain  the  control  and  management  of  the 
ship  with  the  wheel.  An  assault  upon  the  man  at  the  wheel 
is  never  justifiable,  for  in  such  a  case  the  lives  of  all  are  put 
in  jeopardy.  However  flagrant  at  the  moment  might  be  the 
language  or  behavior  of  the  wheels-man,  the  only  course  for 
the  master  to  pursue  is  to  relieve  him  from  his  position,  put 
another  of  the  crew  at  the  wheel,  and  then  administer  to  the 
guilty  party  such  punishment  as  he  might  have  merited  for 
his  misconduct. 

The  damages  therefore,  in  the  present  case,  will  be  some- 
what heavier  than  are  usually  awarded,  as  the  court  feels 
called  upon  to  express  its  most  decided  censure  of  the  conduct 
of  the  master,  and  to  admonish  him  and  all  other  officers  of 
vessels,  that  they  must  never  assault  the  helmsman,  however 
provoking  and  exasperating  his  language  or  conduct  may  be. 

Decree  for  libellant  for  %1Q0M  and  costs. 


THE  NORTHERN  WARRIOR. 

Decembbr,  1870. 

1.  In  cases  of  collision,  the  want  of  proper  ligrhts  is  immar 

terial,  when  their  absence  did  not  oooasion  or  contribute  to  the 
disaster. 

2.  A  sailing:  vessel,  beating  through  a  narrow  channel,  is  not 

required  to  hold  one  course  lonji^er  than  prudence  requires,  consider- 
ing the  nature  of  the  channel,  and  the  strength  of  the  wind  and  tide. 

3.  The  testimony  of  competent  seamen  on  board  such  Tessel,  as 

to  whether  she  was  managed  with  skill  and  prudence,  is  entitled  to 
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more  weight  from  their  better  opportuoities  to  obserye,  than  the  tes- 
timony of  witneBses  on  board  another  vessel,  who  had  no  particular 
opportunities  to  judge  of  the  matter. 

4.  A  steamer,  about  to  meet  a  sailinfir  vessel  beating  through  a 
channel  800  feet  wide,  is  at  fault  in  holding  speed  at  eight  knots. 

6.  It  is  the  duty  of  the  officers  of  a  steamer,  under  such  cir- 
cumstances, to  have  such  command  over  her  as  to  avoid  all  reason- 
able chance  of  accident. 

0.  A  deck  hand  on  board  such  steamer  cannot  recover  of  the 
sailing  vessel  damages  for  personal  injuries  received  in  a  collision 
between  the  two  vessels,  caused  by  the  fault  of  the  steamer. 

In  Admiralty.  Libel  in  rem  by  one  of  the  deck  hands 
of  the  steamer  Alliance  against  the  schooner  Northern  War- 
rior, for  damages  to  his  person  received  in  a  collision  of  the 
two  vessels. 

The  owners  of  the  schooner  made  claim,  and  answered  that 
the  collision  occurred  without  her  fault,  but  from  the  fault 
of  the  steamer. 

Mr.  Charles  Samlin  and  Mr.  Charles  P.  Mattocks^  proctors 
for  libellant. 

Mr.  Thomas  M.  Qiveen^  proctor  for  claimants. 

Fox,  J.  This  libel  is  promoted  by  one  of  the  deck  hands 
of  the  propeller  Alliance  against  the  Northern  Warrior,  for 
severe  personal  injuries,  sustained  by  the  libellant  in  a  colli- 
sion which  occurred  between  these  vessels  in  the  Penobscot 
river,  about  6  P.  M.,  on  the  evening  of  the  fourth  of  Novem- 
ber last.  The  libellant  was  in  the  forecastle  of  the  Alliance, 
was  knocked  down  by  the  bowsprit  of  the  schooner,  which 
was  forced  through  the  bulwarks,  and  broken  in  two  or  three 
places.  Three  of  his  ribs  were  fractured,  and  he  was  also 
severely  bruised  and  otherwise  injured,  and  from  the  testi- 
mony of  the  physicians,  it  is  evident  that  his  injuries  are  of  a 
very  severe  and  permanent  character. 

The  schooner  is  a  flatrbottomed  scow,  with  three  keels, 
fifty-three  tons  burthen,  twenty  feet  beam,  square  stem  and 
stern,  drawing  three  feet  light,  and  something  more  to  lee- 
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ward  when  on  a  tack,  and  could  not  run  in  safety  in  less  than 
four  feet.  She  carried  bowsprit  and  jib-boom,  with  jib  and 
fore  and  main-sail,  and  was  used  for  transporting  lumber  in 
and  about  the  Penobscot  river  and  bay.  About  4  P.  M.  of 
the  day  of  the  collision,  she  sailed  from  Bangor,  light,  for 
Stearns  Mills,  about  three  miles  below,  with  a  captain  and 
mate  on  board,  who  were  also  owners,  and  are  shown  to  have 
been  for  many  years  acquainted  with  the  navigation  of  the 
river.  She  exhibited  no  lights.  There  was  a  bright  moon. 
The  wind  at  the  time  of  leaving  Bangor  was  light  from  the 
north-west,  and  so  continued  until  they  had  reached  within 
three-quarters  of  a  mile  of  the  mill,  when  it  changed  to  the 
south-west,  and  as  the  channel  there  takes  a  south-westerly 
course,  it  was  necessary  for  the  schooner  to  tack  to  reach  the 
mill. 

The  Alliance  is  a  three-masted  propeller  of  418  tons,  with 
a  usual  speed  of  eight  knots,  was  on  her  regular  trip  from 
Boston  to  Bangor  at  this  time.  It  is  alleged  in  the  libel  and 
shown  that  she  had  burning  the  red  and  green  lights,  but  it  is 
not  averred  that  she  had  a  white  mast-head  light  as  required 
by  law,  and  from  all  the  testimony,  it  is  doubtful  whether 
she  showed  any  such  light.  The  question  as  to  the  lights  of 
either  vessel,  I  do  not  hold  material  in  the  present  case,  as  in 
my  view  the  want  of  them  did  not  occasion  or  contribute  to 
the  collision. 

The  night  was  clear  moonlight,  and  quite  light  Vessels 
and  other  objects  could  be  and  were  seen  at  a  long  distance, 
and  it  is  proved  that  each  of  the  vessels  was  seen  from  the 
other  when  more  than  a  mile  distant,  and  they  continued  in 
plain  sight  of  each  other  until  the  collision  occurred,  which 
was  just  before  six  o'clock,  with  the  tide  about  half  flood. 

The  place  of  the  collision  was  nearly  opposite  Stearns  Mill. 
The  river  is  there  about  600  feet  wide  from  bank  to  bank. 
On  the  western  side  it  is  shoal.  About  half  way  across  there 
is  a  bank  of  edgings,  drift  stuiBF,  &c.,  a  portion  of  which,  about 
ten  or  twelve  rods  long  and  half  that  width,  is  bare  and  more 
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or  less  exposed  at  low  water,  from  one  to  three  feet  in  height, 
according  to  the  state  of  wind  and  tide.  From  this  bank  to 
the  eastern  shore  is  about  300  feet.  Flats  extend  a  few  rods 
from  the  eastern  shore  at  low  tide.  The  remainder  of  this 
space  is  the  channel  with  a  good  depth  of  water.  At  high 
tide  small  vessels  can  run  between  the  west  shore  and  the 
bank  of  edgings. 

Having  made  quite  a  number  of  tacks  after  the  wind  had 
changed  to  the  south-west,  the  schooner  was  seen  by  the  look- 
out of  the  Alliance  at  the  time  she  began  her  last  tack  west- 
erly from  the  eastern  shore,  the  Alliance  at  that  time  being 
over  on  the  western  shore.  At  the  same  time  the  Alliance 
was  seen  by  the  lookout  of  the  schooner,  who  testifies  that 
the  propeller  did  not  show  any  white  light,  but  only  her  port- 
light,  and  he  supposed  she  was  a  three-masted  schooner  at 
anchor,  as  he  could  see  her  masts. 

The  regulations  require  that  vessels  at  anchor  shall  show 
a  white  light,  and  no  reason  is  suggested  by  the  witness  for 
his  mistaking  a  red  port-light  for  the  proper  anchor-light. 
When  the  captain  of  the  Alliance  saw  the  schooner  tack  on  the 
eastern  shore,  he  gave  orders  to  port,  and  go  to  the  eastward 
under  the  ship's  stern.  The  propeller  was  then  going  eight 
knots,  and  her  speed  was  not  reduced  until  the  collision  became 
inevitable. 

The  schooner  having  commenced  her  tack  westerly,  after 
running  a  certain  distance  came  about,  and  whilst  nearly  in 
the  eye  of  the  wind,  heading  down  river,  her  fore  and  main- 
sail full,  with  her  jib  not  drawn  away,  the  collision  took  place. 
The  schooner  was  under  a  slight  headway,  but  not  sufficient 
for  steerage-way.  There  is  some  conflict  of  testimony  as  to 
the  position  of  the  vessels  when  the  schooner  came  about,  the 
master  and  witnesses  for  the  Alliance  stating  that  they  were 
not  more  than  fifteen  rods  off,  whilst  some  of  the  witnesses 
for  the  schooner  say  that  they  were  forty  rods  distant.  Con- 
sidering the  speed  of  the  propeller,  and  that  an  attempt  was 
made  to  stop  her  before  the  collision,  I  am  of  opinion  that  the 
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statement  in  behalf  of  the  schooner  in  this  respect  is  probably 
the  most  accurate. 

It  is  claimed  that  the  schooner  is  accountable  for  the  col- 
lision by  not  having  run  out  her  tack  as  she  was  by  law  bound 
to  do ;  that  if  she  had  completed  her  tack,  the  collision  would 
not  have  occurred,  as  there  would  have  been  ample  space  for 
the  steamer  to  have  gone  to  the  eastward,  under  the  stern  of 
the  schooner,  as  the  captain  says  he  intended  to  do,  if  she  had 
run  on  her  west  tack  as  far  as  she  ought  to  have  done.     It  is  said 
that  she  could  without  difficulty  have  passed  over  the  bank 
of  edgings,  or  if  not,  that  she  did  not  go  so  near  thereto  as  she 
safely  could,  but  that  she  unreasonably  shortened  her  tack. 
The  tide  was  about  half  flood,  the  rise  and  fall,  as  I  under- 
stand, was  about  twelve  feet.     The  schooner  on  a  tack  required 
four  feet.     The  edgings  at  low  water  were  exposed  one  to 
three  feet,  and  from  these  data,  it  is  certainly  very  doubtful 
whether  she  could  then  have  passed  over  the  bank  with  safety. 
The  night  was  so  clear  that  vessels  at  the  mill  wharf  and 
objects  on  shore  were  plainly  discernible.    The  captain  of  the 
schooner  from  his  boyhood  had  been  well  acquainted  with  the 
locality,  the  mate  had  known  it  for  more  than  twenty  years^ 
and  both  of  them  testify  that  they  could  not  have  crossed  the 
bank,  as  the  tide  then  was.     Their  testimony  is  corroborated 
by  two  of  the  crew  of  the  schooner  Ai-abella  of  Kittery,  who 
were  at  the  time  on  a  wharf  on  the  eastern  shore,  directly 
opposite  the  bank,  and  who  were  acquainted  with  its  situation 
and  height.     One  of  them  states  that  at  the  time  there  was 
but  a  little  over  two  feet  of  water  upon  it,  and  Curtis,  the 
first  mate  of  the  propeller,  also  swears  that  the  schooner  could 
not  at  this  time  have  passed  over  the  bank,  and  although  the 
captain  and  some  other  officers  of  the  propeller  express  a  dif- 
ferent opinion,  I  am  well  satisfied  it  would  not  have  been  pru- 
dent and  good  seamanship  for  the  schooner  to  have  attempted 
at  that  hour  to  have  crossed  the  bank.     Those  on  board  the 
schooner,  from  their  long  acquaintance  with  the  river  and 
their  knowledge  of  the  capacities  of  their  vessel,  have  the  best 
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opportunity  to  form  an  opinion.  No  motive  is  suggested  fot 
their  not  passing  over  it,  if  it  could  have  been  done  with 
safety.  They  had  an  interest  as  owners  to  manage  carefully 
and  prudently,  and  as  the  crew  of  the  vessel  to  complete  their 
trip  as  soon  as  was  practicable,  and  their  judgment,  in  my 
opinion,  is  entitled  to  more  respect,  corroborated  by  that  of 
disinterested  persons  on  the  shore,  than  that  of  persons  on  board 
another  vessel,  who  had  no  particular  reason  for  forming  a 
better  judgment  upon  the  matter.  The  weight  of  the  evidence 
on  this  point  is  clearly  with  the  schooner,  and  I  hold  she  was 
not  in  fault  for  not  attempting  to  cross  the  bank  as  the  tide 
then  was. 

The  law  in  relation  to  steamers  meeting  a  sailhig  vessel 
when  on  a  tack  is  very  clearly  expounded  by  Benedict,  J.,  in 
the  case  of   The  Empire  State^  1  Ben.,  61,  the  case  of  a 
schooner  sunk  in  a  collision  with  a  steamer  at  Hell   Gate, 
he  says,  ^^The  remaining  fault  charged  upon  the  sailing  vessel, 
and  the  one  most  strenuously  urged,  is  that  she  did  not  beat 
out  her  starboard  tack.     The  duty  of  a  sailing  vessel  to  beat 
out  her  tacks,  when  meeting  a  steamer  in  narrow  water,  is 
unquestionable;  but  this  rule  does  not  require  the  sailing 
vessel  in  all  cases  to  go  as  near  to  the  shore  as  the  depth  of 
the  water  will  permit,  without  reference  to  the  other  exigen- 
cies of  the  channel.     In  beating  through  a  passage  like  Hell 
Gate,  tacks  must  be  made  with  reference  to  the  safe  passing 
points  and  shoals  ahead,   and    when    approaching    Halletts 
Point  with  a  strong  ebb  tide,  a  sailing  vessel  is  entitled  to 
come  about  in  time  to  insure  avoiding  the  reef  at  that  point, 
although  she  may  not  be  at  the  time  of  tacking  as  near  the 
LfOng  Island  shore  as  the  depth  of  water  would  permit  her  to 
go.    The  end  of  the  southern  tack  of  sailing  vessels  from 
Negro  Point  is  therefore  no  fixed  point,  but  must  vary  accord- 
ing to  the  capacity  of  each  vessel  and  the  strength  of  the 
wind  and  tide  at  the  time.    This  being  so,  it  seems  clear  that 
the  opinion  of  those  engaged  in  the  navigation  of  the  sailing 
vessel,  who  knew  the  capacities  of  their  vessel  and  can  most 
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accurately  judge  as  to  the  effect  which  the  wind  and  tide  are 
having  upon  her,  is  entitled  to  more  weight,  as  showing  the 
proper  place  for  the  tack,  than  opinions  formed  by  persons 
aboard  a  steamboat  approaching  from  below.  In  this  case 
the  testimony  of  the  persons  on  board  the  schooner  is  positive 
and  emphatic,  that  they  proceeded  as  far  upon  the  tack  as  it 
was  safe  for  them  to  go." 

Such  also  in  the  present  instance  is  the  statement  of  the 
captain  and  mate,  the  only  persons  on  board  the  schooner. 
They  are  interested  in  the  result,  being  owners  of  the  schooner, 
but  they  are  shown  to  have  been  well  acquainted  with  this 
portion  of  the  river  for  more  than  twenty  years,  and  nothing 
is  presented  in  evidence  or  stated  in  the  argument  as  a  cause 
for  their  adopting  any  other  than  a  prudent  and  usual  course 
at  this  time. 

Pendleton  who  was  on  the  lookout  on  the  schooner,  says, 
that  they  were  within  twenty  feet  of  the  reef  edgings,  and 
Cornish,  the  master,  puts  the  distance  at  fifteen  or  twenty 
feet.  Mitchell,  one  of  the  crew  of  the  Arabella,  who  was  on 
the  wharf  about  a  quarter  of  a  mile  from  the  place  of  the 
collision,  and  who  was  watching  the  movements  of  the  vessels, 
says,  ^^The  schooner  could  not  have  gone  ^ny  nearer  with 
BsSetj ;  she  was  within  sixty  feet  of  the  edgings,  and  there  was 
twenty  rods  between  the  steamer  and  the  eastern  shore  of  the 
river  at  the  time." 

Frisbee,  another  of  the  Arabella's  crew,  gives  the  distance 
of  the  schooner  from  the  edgings  at  the  time  of  tacking  as 
thirty  feet. 

Abbott,  the  second  mate  of  the  steamer,  says,  ^^The  schooner 
came  in  stays  about  the  middle  of  the  river."  The  shoal  is  near 
the  middle  of  the  river,  and  according  to  Abbott's  account 
therefore  the  schooner  must  have  been  near  to  the  shoal  or 
bank. 

Curtis,  the  first  mate,  says,  '^the  schooner  tacked  about  the 
middle  of  the  channel.  We  were  as  near  the  eastern  shore  as 
we  dared  to  go.    S  he  could  not  have  gone  over  the  reef,  but  could 
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have  run  eight  or  ten  rods  more  on  this  tack  and  then  tacked 
without  touching  the  edgings.  We  were  three  to  six  rods  off 
when  order  to  reverse  engine  was  given.  Schooner's  jib  was 
not  drawn  away  when  she  struck  us.'' 

The  quartermaster,  who  was  at  the  wheel  says,  '^Sphooner 
tacked  in  mid-channel,  which  is  three  to  four  hundred  feet 
wide.  I  was  within  three  or  four  rods  of  eastern  shore  and 
some  five  or  six  rods  off  when  she  tacked." 

I  do  not  find  that  the  captain  of  the  steamer  testified  as  to 
the  position  of  the  schooner  in  the  river  at  the  time  of  the 
collision.  .  He  does  say  that  the  steamer  was  near  the  eastern 
shore,  and  after  the  steamer  came  off  the  rocks,  she  backed 
across  the  river  eight  rods  beyond  the  place  where  the  schooner 
tacked. 

The  balance  of  this  testimony,  in  my  opinion,  is  rather  in 
favor  of  the  schooner,  and  upon  this  point,  the  libellant  having 
the  burden  of  proof,  I  cannot  find  that  the  schooner  was  in 
fault  for  not  continuing  further  on  her  westerly  tack. 

It  is  said  that  the  testimony  of  the  officers  of  the  propeller 
establishes  the  fact,  that  at  the  time  of  the  collision,  she  was 
as  near  to  the  eastern  shore  as  she  could  run  with  safety,  the 
quartermaster  and  others  putting  the  distance  from  the  shore 
as  only  three  or  four  rods.  In  cases  of  this  kind,  occurring  at 
night,  but  little  reliance  should  be  placed  on  estimates  as  to- 
time  or  distances.  In  this  instance,  I  am  confident  the  libellan  ts' 
witnesses  are  mistaken,  as  from  their  own  testimony  the  col- 
lision took  place  as  far  west  as  mid-channel,  which  was  150 
or  200  feet  from  the  eastern  shore,  and  the  propeller  could 
not  therefore  have  been  so  near  to  the  shore  as  is  now 
claimed.  Mitchell  says  the  steamer  was  twenty  rods  from 
the  shore  at  the  time  of  the  collision,  and  his  position  on  shore 
and  having  no  interest  in  the  cause,  entitle  his  opinion  on 
this  point  to  considerable  weight  with  the  court. 

It  is  also  claimed  that  the  schooner  was  so  near  the  eastern 
shore  as  to  force  the  propeller  upon  the  rocks.     It  is  conceded 
that  at  this  time  the  propeller  went  upon  the  rocks  and  there 
20 
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remained  bow8  on  for  about  half  an  boor  until  released  by  the 
tide,  although  repeated  attempts  were  made  to  back  her  off. 
It  i«  incredible  however,  that  this  schooner,  without  steerage- 
waj  on  her,  in  a  light  breeze,  and  of  only  fifty-three  tons  bur- 
then, could  have  forced  this  propeller  of  over  400  tons  on  shore 
in  this  manner.  I  have  no  doubt  that  the  steamer  was  driven 
on  shore  by  her  own  motion,  with  her  helm  to  port,  her  engine 
not  having  been  reversed  until  the  instant  of  the  collision. 
She  then  making  eight  knots,  and  it  was  entirely  her  own 
headway,  and  in  no  respect  this  little  scow,  which  drove  her 
with  such  force  upon  the  rocks  as  to  keep  her  there  for  a 
Jmlf  hour  on  a  flood  tide  with  the  whole  power  of  her  engine 
to  assist  her  to  come  off.  The  steamer  when  free  from  the 
schooner  ranged  ahead,  breaking  off  the  jib-boom  as  she  went 
on,  and  after  that  the  bowsprit,  as  they  passed  through  her 
bulwarks  into  the  forecastle.  After  the  propeller  was  clear 
from  the  schooner,  the  latter  came  to  anchor  in  the  river,  but 
not  in  proximity  to  the  eastern  shore  as  1  understand  the 
testimony. 

It  is  admitted  by  Pendleton,  who  was  the  lookout  on  the 
schooner,  that  at  the  time  he  saw  the  propeller  approaching 
them,  and  at  a  distance  of  forty  rods,  as  he  says,  he  hailed  the 
steamer  to  go  to  the  westward,  and  that  she  might  have  done 
so  with  safety.  If  so,  there  must  have  been  the  requisite 
sjiaoe  between  the  schooner  and  the  bank  of  edgings,  and  it 
is  therefore  contended  that  the  schooner  could  not  have  been 
so  near  to  the  bank  as  is  now  claimed.  To  my  mind  there  is 
considerable  force  in  this  objection,  and  it  has  caused  me  to 
entertain  a  doubt  on  this  point.  But  on  the  whole,  I  think 
that  Pendleton  might  have  supposed  that  the  only  safe  course 
for  the  schoo!ier,  at  least,  was  for  the  propeller  to  go  to  tbm 
westward.  It  was  certain  if  she  held  her  course  that  a  col- 
lisiioa  would  occur,  as  the  schooner  could  not  get  out  of  her 
way,  and  the  witness  may  have  believed  that  as  the  schooner 
payed  off  to  the  eastward,  the  distance  between  her  and  the 
bank  would  increase  before  the  steamer  came  up,  so  that  there 
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would  be  space  enough  for  her  between  the  bank  and  the 
schooner.  It  is  not  claimed  that  the  schooner  ran  close  up  to 
the  bank,  but  that  she  tacked  leaving  a  rod  or  two,  which 
distance  increased  rather  than  diminished  by  reason  of  the 
current  and  wind. 

Evidence  has  been  offered  of  certain  statements  of  Pendle- 
ton, made  by  him  to  the  agent  of  the  boat  the  day  after  the 
collision,  tending  to  prove  that  he  agreed  to  pay  for  the  dam- 
age sustained  by  the  steamer.  Their  accuracy  is  denied  by 
Pendleton,  and  payment  was  never  made.  Such  evidence  in 
cases  of  this  kind  is  of  but  little  weight  and  effect,  and  courts 
of  admiralty  as  a  general  rule  attach  little  importance  to  con- 
versations of  this  kind  after  the  accident.  In  determining  dis- 
puted questions  of  fact  appertaining  to  the  navigation  of  the 
respective  vessels,  the  court  will  as  a  general  rule  depend  upon 
the  positive  testimony  of  the  witnesses,  rather  than  admissions 
or  statements  made  as  to  such  matters. 

The  captain  and  other  officers  of  the  Alliance  have  been 
examined  as  witnesses,  and  have  endeavored  to  exonerate 
themselves  in  the  mind  of  the  court  from  all  responsibility  for 
the  collision.  The  attempt  has  been  without  success ;  on  the 
contrary,  from  their  own  statements,  I  think  the  course  adopted 
by  those  in  charge  of  the  Alliance  was  the  principal  cause  of 
the  accident,  and  that  their  vessel  was  not.  managed  with  rea- 
sonable skill  and  prudence. 

The  captain  admits  that  when  he  saw  the  schooner,  he  knew 
she  was  a  fore  and  aft  vessel,  but  could  not  see  that  she  was 
a  scow,  as  this  was  not  the  kind  of  vessels  most  usually  and 
ordinarily  found  with  this  rig.  He  had  no  right  to  presume  it 
was  a  vessel  of  this  description,  a  light  scow;  but  on  the 
contrary,  all  the  presumptions  were  that  she  was  a  fore  and 
aft  deck  schooner,  coming  down  river  with  a  cargo,  such  an 
one  as  could  not  possibly  have  passed  over  the  bank  at  that 
tide.  The  captain,  therefore,  should  have  understood  when 
he  saw  this  fore  and  aft  schooner  making  her  tack,  that  she 
could  not  pass  over  the  bank,  but  that  her  tack  would  be  con- 
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fined  to  the  main  channel,  the  narrow  passage  of  300  feet 
between  the  bank  and  eastern  shore.  Under  this  condition  of 
things,  it  was  not  in  mj  opinion  safe  or  prudent  for  a  steamer 
to  pass  at  a  rate  of  eight  knots  a  vessel  making  her  tacks  in 
so  narrow  a  passage.  Such  speed  is  altogether  too  great,  and 
endangers  the  safety  of  both  the  steamer  and  sailing  vessel, 
as  there  are  always  contingencies  which  may  happen  to  a  ves- 
sel tacking  in  so  narrow  a  channel,  to  prevent  her  completing 
her  entire  tack,  and  which  compel  her  to  come  about  sooner 
than  was  anticipated.  The  16th  article  of  the  rules  relat- 
ing to  navigation  requires  every  steamer  when  approaching 
another  ship  so  as  to  involve  ri^k  of  collision  to  slacken  her 
speed,  or  if  necessary  to  stop  and  reverse.  In  this  narrow 
passage  with  a  vessel  ahead  on  a  tack,  those  in  charge  of  the 
steamer  should  have  had  sufficient  command  over  her  to  avoid 
all  reasonable  chance  of  accident.  As  Sir  John  Patterson  in 
The  Bataviery  40  E.  L.  &  Eq.,  25,  remarks  "At  whatever  rate 
the  steamer  was  going,  if  going  at  such  a  rate  as  made  it  dan- 
gerous to  any  craft  which  she  ought  to  have  seen,  she  had  no 
right  to  go  at  such  a  rate.  At  all  events,  she  was  bound  to 
stop,  if  it  was  necessary  to  do  so,  in  order  to  prevent  danger 
being  done  by  the  swell  to  the  craft  that  were  in  the  river." 

If  those  in  charge  of  the  propeller  were  keeping  a  proper 
watch  and  attending  to  the  movements  of  the  schooner,  they 
must  have  seen  she  was  about  to  tack  four  to  eight  minutes  be- 
fore the  collision  was  imminent,  as  it  took  that  time  for  her  to 
come  about.  If  they  saw  her  movements,  it  was  their  duty  at 
once  to  have  stopped  and  reversed  their  engine ;  but  they  did 
nothing  of  the  kind  till  she  was  square  about,  heading  down 
river,  with  her  square  sails  full.  I  am  satisfied  the  signals  to 
reverse  were  not  given  until  the  collision  was  imminent,  and 
that  her  headway  was  retarded  but  little  if  any.  Under  such 
circumstances,  it  was  a  fault  of  the  propeller  not  to  have 
sooner  slackened  her  speed  and  reversed,  while  if  her  officers 
gave  their  ordera  so  soon  as  they  were  aware  of  the  position 
of  the  schooner,  then  it  is  clear  that  there  was  not  a  proper 
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lookout  kept,  as  her  change  of  position  must  haee  been  sooner 
discovered  with  a  vigilant  watch,  attending  to  his  duties. 

Libel  dismissed* 


THE  MAUD  WEBSTER. 

Fkbbvabt,  1871. 

1.  A  vessel  on  the  port  taek,  drifting  with  the  current,  and  hardly 

moving  ahead  so  as  to  be  controlled  by  her  helm,  is  in  fault  for  col- 
liding with  a  vessel  on  the  starboard  tack  that  could  have  avoided 
her,  if  the  vessel  first  named  could  have  prevented  the  collision  by 
strict  watch,  and  by  either  going  about  or  by  taking  inboard  her 
boom  so  as  to  go  clear. 

2.  A  vessel  on  the  starboard  tack,  approaching  a  vessel  on  the 

port  tack  controlled  by  circumstances  that  rendered  her  management 
difficult,  is  in  fault  for  colliding  with  her,  when  the  collision  might 
have  been  avoided  by  proper  exertions  in  the  management  of  the 
first  named  vessel  although  she  had  the  right  of  way. 

3.  When  both  vessels  are  In  fault  and  contribute  to  the  col- 

lision, the  damages  should  be  equaUy  divided  between  them.   ' 

In  Admiralty.  Libel  in  rem  promoted  in  behalf  of  the 
owners  of  a  smack,  sailing  upon  the  starboard  tack,  against 
a  schooner  on  the  port  tack,  lumber  laden,  drifting,  and 
hardly  moving  so  as  to  be  controlled  by  her  helm,  for  dam- 
ages from  collision. 

The  cause  was  heard  on  libel,  claim,  answer  and  proofs. 

Mr.  ThomcLs  B.  Reed^  proctor  for  libellants. 
Mr.  W.  C.  Crosby^  proctors  for  respondents. 

Fox,  J.  The  libellant  is  the  owner  and  master  of  the  fish- 
ing smack  Matilda  of  the  burthen  of  thirty-two  tons,  and  claims 
in  his  libel  damages  to  the  amount  of  $180  from  an  alleged  col- 
lision between  the  two  vessels  near  Sheep  Island  in  the 
Penobscot  Bay,  about  6  A.  M.,  May  16, 1870.    The  smack 
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was  light,  on  a  return  voyage  from  Boston  to  Rockport,  and 
the  evening  previous  came  to  anchor  below  the  Cow  Buoy,  on 
Sheep  Island  Bar,  the  libellant  alleging  she  was  well  in 
towards  the  westerly  side  of  the  island.  The  Maud  Webster 
is  a  large  schooner,  was  loaded  with  lumber  and  bound  from 
Bangor  to  a  port  in  Connecticut.  She  came  to  anchor  the 
evening  before  outside  of  Owl's  Head,  and  the  next  morn- 
ing between  four  and  five  got  under  way  in  company  with 
the  schooner  A.  B.  Russell  of  Portland,  Conn.,  Mr.  Gaffey, 
master,  also  lumber  loaded,  and  bound  outwards.  The  tide 
was  just  turned  to  flood,  as  is  admitted  by  both  sides.  It  is 
alleged  in  the  libel,  the  wind  was  N.  E.  by  E.,  and  that  the 
collision  was  caused  by  the  schooner  running  into  the 
smack  when  getting  under  way.  The  answer  states  the 
wind  as  E.  S.  E.,  and  under  all  the  circumstances  it  is  impor- 
tant to  determine  which  of  these  statements  as  to  the  course 
of  the  wind  is  correct.  The  libellant  and  one  of  his  hands 
support  the  averment  in  the  libel,  whilst  the  master,  mate  and 
one  of  the  crew  of  the  schooner  state  the  wind  as  is  alleged 
in  the  answer,  and  this  statement  is  sustained  by  the  testi- 
mony of  the  master  of  the  A.  B.  Russell,  who  preceded  the 
schooner  in  working  out  from  Owl's  Head,  and  was  but  one- 
fourth  of  a  mile  distant  from  the  vessels  at  the  time  of  the 
collision.  He  states,  *^The  wind  was  E.  S.  E.,  quite  light 
under  Munroe  Island.  That  both  vessels  got  under  way 
about  the  same  time,  but  that  his  went  ahead  on  account  of 
the  Maud  Webster  not  being  in  good  trim.  That  there  was 
not  wind  enough  to  give  their  vessels  steerage-way  opposite 
Munroe  Island.  That  the  Maud  Webster  was  taken  by  the 
current  across  Muscle  Ridge  Channel  and  quite  near  to  Sheep 
Island  Bar  and  the  Cow  Buoy,  notwithstanding  they  endeav- 
ored to  pay  her  off  all  they  could,  by  shoving  out  the  main- 
boom  as  far  as  possible  to  leeward."  If  the  wind  had 
been  N.  E.  by  E.,  or  from  that  quarter,  these  vessels  would 
not  have  taken  the  cuurse  they  did  and  drifted  over  near 
to  the  island  on  the  east  side  of  the  channel,  but  would 
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have  had  a  fair  wind  down  the  channel.  I  am  satisfied  there- 
fore from  this  circumstance  that  the  wind  was  not  as  is 
alleged  in  the  libel,  but  was  about  E.  S.  E.  as  given  in  the 
answer,  and  as  it  is  sworn  to  have  been  by  three  persons  on 
board  the  schooner  and  the  master  of  the  A.  6.  Russell,  in 
contradiction  of  two  only  from  the  smack. 

The  libel  alleges  that  '^he  smack  was  anchored  to  the  south- 
ward and  eastward  of  the  Cow  Buoy,  close  into  Sheep  Island, 
out  of  the  channel  and  track  of  vessels,  and  that  while  get- 
ting under  way,  before  the  jib  could  be  got  into  position  to 
pay  her  off,  the  Maud  Webster  passed  the  Cow 'Buoy,  then 
hauled  to,  attempted  to  and  finally  did  pass  to  windward  of 
the  Matilda  and  between  her  and  Sheep  Island,  and  there  run 
into  the  Matilda,  catching  her  jib-stay  by  the  schooner's  main- 
boom,  which  was  on  the  starboard  side,  doing  certain  dam- 
ages, &c." 

The  answer  avers  that  ^^the  Matilda  had  a  fair  wind  for  run- 
ning up  the  channel,  and  came  along  with  all  her  sails  set  and 
full,  starboard  tacks  on  board,  and  could  easily  have  avoided 
the  collision  as  she  had  the  whole  passage  to  leeward  and 
might  have  kept  off  with  proper  management,  but  by  negli- 
gence ran  so  near  that  her  jib-stay  caught  under  the  schoon- 
er's main-boom,  and  that  the  collision  occurred  forty  or  fifty 
yards  southwest  of  the  buoy." 

The  libel  is  sustained  by  the  two  witnesses  from  the  smack, 
they  swearing  she  was  not  in  motion,  but  that  her  anchor 
had  broken  ground  and  was  hove  in  after  the  collision,  which 
they  swear  occurred  one  quarter  of  a  mile  south-easterly  from 
the  buoy. 

Those  from  the  Maud  Webster  testify  that  the  smack  was 
under  full  sail  at  the  rate  of  two  and  one  half  or  three  knots, 
and  that  the  collision  occurred  a  little  to  the  southwest  of  the 
Cow  Buoy. 

It  is  to  be  lamented  that  in  a  case  of  so  small  magnitude^ 
there  should  be  on  almost  every  material  fact  a  direct  con- 
flict between  those  on  board  the  respective  vessels,  and  I 
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have  been  compelled  to  rely,  to  a  great  extent,  on  the  testi- 
mony of  the  master  of  the  A.  B.  Russell,  to  determine  as  to 
the  real  state  of  the  case,  especially  when  his  statements  are 
corroborated  by  other  circumstances.  He  was  a  witness  on 
the  stand,  a  man  of  more  than  ordinary  intelligence,  I  should 
judge,  who  showed  he  was  well  acquainted  with  the  localities 
and  had  every  opportunity  of  knowing  as  to  the  real  state  of 
the  facts,  and  also  gave  his  testimony  without  any  apparent 
feeling  or  prejudice  for  or  against  either  party. 

With  the  wind  as  the  libellant  alleges,  could  these  two 
vessels  have  come  in  contact  in  the  place  claimed  in  the  libel, 
one-quarter  of  a  mile  south  and  east  of  the  buoy  ?  I  think 
it  is  incredible  that  the  collision  took  place  at  that  point. 
Whilst  the  vessels  were  under  the  lee  of  Munroe  and  Sheep 
Islands,  they  were  to  a  very  great  extent  without  the  influ- 
ence and  power  of  the  wind,  as  it  was  light,  and  the  islands 
broke  off  its  force  and  effect,  but  as  Mr.  Graffey  says,  *'after 
the  schooners  were  outside  of  the  buoy,  they  then  began  to 
feel  the  effect  of  the  wind  and  his  vessel  made  three  knots.'* 
With  the  wind  N.  N.  E.  it  was  a  fair  wind  from  the  buoy  to 
sea,  the  N.  E.  point  of  Ash  Island,  which  vessels  pass  bound 
out,  being  S.  S.  W.  from  the  buoy.  The  schooner  therefore, 
with  the  wind  N.  N.  E.,  could  have  laid  her  course  directly 
S.  S.  W.,  and  could  not  have  gone  to  the  eastward  so  as  to 
come  into  collision  with  the  smack  which  was  lying  S.  E. 
from  the  buoy  as  is  claimed  by  the  libel,  close  in  under  the 
island,  out  of  the  course  of  vessels  bound  up  and  down  the 
bay. 

With  the  wind  E.  S.  E.  the  schooner  would  have  had  it 
directly  abeam,  and  after  she  had  passed  and  had  got  beyond  the 
island,  the  breeze  was  sufficient  to  give  her  steerage-way  and 
let  her  hold  her  course  without  drifting  to  the  eastward  as 
she  had  done  when  in  the  narrow  passage  above.  With  the 
wind  obstructed  by  the  islands,  after  the  buoy  was  passed, 
the  channel  was  much  broader  and  the  breeze  of  much  more 
power,  and  there  was  no  occasion  for  the  Maud  Webster  to 
have  fallen  away  to  the  eastward  as  is  supposed. 
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Ml.  6a£Fey  states,  that  he  preceded  the  Maud  Webster  and 
was  one-quarter  to  three-sixteenths  of  a  mile  ahead  at  the 
time  of  the  collision,  sailed  on  a  course  of  S.  S.  W.,  after 
passing  100  feet  westward  of  the  buoy,  and  on  that  course 
passed  to  windward  of  the  smack ;  that  she  was  then  under 
way,  and  as  he  passed  her  noticed  a  man  throw  down  his 
handspike  and  take  the  helm,  and  that  she  had  on  her  mainsail 
and  jib,  that  they  were  full  and  drawing ;  that  at  the  time 
of  the  collision  the  smack  had  gone  ahead  one-eighth  to  three- 
sixteenths  of  a  mile  and  that  the  two  vessels  when  the  col- 
lision occurred  were  between  him  and  the  buoy,  so  that  he 
could  not  see  the  buoy.  The  A.  B.  Russell,  being  on  a 
course  of  S.  S.  W.  from  the  buoy,  passed  to  windward  of  the 
Matilda.  It  follows  as  a  matter  of  course  that  the  Matilda 
was  not  at  anchor  at  the  time  of  the  collision  one-quarter  of 
a  mile  S.  E.  of  the  buoy,  as  has  all  along  been  insisted  on  by 
the  libeUant  and  his  witness.  The  weight  of  the  testimony 
as  well  as  circumstances,  about  which  there  can  be  no  ques* 
tion,  establish  that  the  collision  occurred  S.  W.  of  the  Cow 
Buoy  and  from  200  to  800  feet  distant  from  it ;  and  I  am  satis- 
fied that  the  smack  was  under  way  and  at  least  one-eighth  or 
one-quarter  of  a  mile  from  her  anchorage,  notwithstanding  the 
statement  of  the  libellant  and  his  witness,  that  she  was  not 
in  motion,  and  her  anchor  had  only  broken  ground.  All  the 
witnesses  from  the  schooner  show  that  the  smack  was  sailing 
so  fast  as  to  break  water  considerably,  and  Mr.  Gaffey  agrees 
with  them  by  saying  that  she  had  gone  one-eighth  to  three- 
sixteenths  of  a  mile  from  where  he  passed  her,  and  that  the 
lightness  of  the  wind  gave  the  smack  the  advantage. 

By  the  20th  article  of  the  rules  established  by  Congress  in 
relation  to  navigation,  it  is  provided  that  no  ship  shall  under 
any  circumstances  neglect  proper  precautions  ^^which  may  be 
required  by  ordinary  practice  of  seamen,  or  by  the  special 
circumstances  of  the  case."  Although  she  was  on  her  star- 
board tack,  it  was  the  duty  of  the  smack  to  have  used  proper 
precaution  to  have  prevented  the  collision.    The  courses  of 
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the  two  vessels  at  the  place  where  the  collision  occurred, 
one  sailing  N.  N.  E.  and  the  other  S.  S.  W.  with  the  wind 
abeam,  was  such  that  with  a  proper  lookout  and  ordinary  sea- 
manship the  smack  could  have  avoided  the  schooner ;  being 
the  lightest  vessel  and  easiest  to  manage  with  the  light  breeze, 
she  could  without  any  difficulty  have  gone  a  very  slight  dis- 
tance to  leeward  and  passed  by  without  interference.  There 
was  no  one  on  the  watch,  the  master  was  in  his  berth,  and 
from  his  own  statement  ^^hat  there  was  quite  a  breeze  at  the 
time,  and  if  the  smack  had  been  under  way  he  could  have 
prevented  the  accident,"  I  am  compelled  to  the  conclusion 
that  the  smack  was  in  fault,  which  occasioned  or  contributed 
to  the  accident.  The  least  attention  of  those  on  board  the 
smack  to  the  position  of  the  Maud  Webster,  and  noticing 
that  her  main-boom  was  swung  hard  to  leeward  and  stopped 
out,  would  have  satisfied  them  that  the  schooner  was  not 
easily  managed  and  controlled  with  the  wind  as  it  then  was, 
and  must  have  admonished  them  that  they  on  their  part  were 
bound  to  exert  themselves  to  prevent  a  collision ;  but  instead 
of  so  conducting,  nothing  was  done  on  the  part  of  those  on 
board  the  smack  to  avoid  a  collision  until  it  had  become 
unavoidable. 

The  Maud  Webster  was  also  in  fault  up  to  the  time  of  her 
passing  the  buoy;  with  the  light  wind  obstructed  by  the 
islands  she  appears  not  to  have  been  entirely  under  the  con- 
trol of  her  helm.  She  was  setting  so  far  to  the  eastward 
across  the  channel,  that  it  was  found  necessary  to  swing  out 
the  main-boom  so  as  to  throw  her  head  off  to  pass  by  the  buoy, 
but  no  necessity  of  this  kind  continued  after  she  was  beyond 
the  buoy.  The  force  of  the  wind  was  then  more  operative. 
She  was  beyond  the  obstruction  of  the  island,  and  she  had  a 
free  course  from  the  bar  to  Ash  Island.  There  was  no  longer 
any  occasion  for  her  boom  being  off  as  it  had  been,  and  if  a 
proper,  skillful  watch  had  been  on  duty  forward  and  dis- 
cried  the  Matilda  running  down  so  close  to  them,  he  would 
have  informed  the  captain  seasonably,  and  the  course  of  the 
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Maud  Webster  should  have  been  changed  or  the  boom  swung 
on  board  so  as  not  to  endanger  the  other  vessel.  There  was 
no  man  on  watch  and  no  such  precautions  were  taken.  By 
the  12th  article  of  the  rules  of  navigation,  ^^ships  with  the 
wind  on  the  port  side,  shall  (ordinarily)  keep  out  of  the  way 
of  the  ship  with  the  wind  on  the  starboard  side."  The  Maud 
Webster  had  the  wind  on  her  port  side,  and  it  was  incum- 
bent on  her  to  keep  out  of  the  Matilda's  way  if  she  could. 
If  therefore,  she  had  it  in  her  power  by  a  change  of  course 
to  have  avoided  the  Matilda,  she  should  have  done  it,  or  if 
by  swinging  on  board  her  boom  the  collision  would  have 
been  prevented,  it  should  have  been  done.  I  have  no  doubt 
therefore,  the  collision  might  with  proper  care  have  been 
avoided  by  the  Maud  Webster,  and  I  therefore  find  she  also 
occasioned  and  contributed  to  the  injuries. 

The  decree  will  he^  that  both  vessels  were  in  faulty  and  occa- 
sioned and  contributed  to  the  collision^  and  the  damages  and 
costs  of  the  two  vessels  must  be  equally  divided  between  them. 
Cause  referred  to  an  assessor. 


THE  OCEAN  BRIDE. 

Maboh,  1871. 

1.  A  vessel  licensed  for  the  fisheries,  that  brings  merchandiBe 

from  a  foreign  port  with  the  knowledge  or  consent  of  her  officers,  is 
engaged  in  other  trade,  and  is  Uable  to  forfeiture  under  §  82  of  the 
act  of  Feb.  18, 1798. 

2.  When  the  importation  is  admitted  or  proved,  the  burden 
rests  with  the  claimants  to  establish  their  innocence. 

3.  The  illegral  employment  may  be  shown  from  circumstances,  even 

against  the  direct  testimony  of  the  master  and  crew. 

4.  Goods  of  less  value  than  $500  found  on  hoard  wiU  work 

a  forfeiture  of  the  vessel,  notwithstanding  §  21. 

6.  A  single  act  of  trading,  not  authorized  by  the  license,  will  work 
the  forfeiture,  eyen  though  the  business  of  the  license  is  still  con- 
tinued. 
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In  Admiralty.  Libel  in  rem  by  the  United  States,  claim- 
ing a  forfeiture  of  the  schooner  Ocean  Bride  for  a  violation 
of  the  revenue  laws,  by  being  engaged  in  a  trade  other  than 
that  for  which  she  was  licensed. 

The  owners,  one  of  whom  was  the  master,  made  claim  and 
answer,  denying  all  knowledge  of  the  illegal  traffic  charged. 

Mr.  Nathan  Webby  District  Attorney  for  United  States. 
Mr,  William  L.  Putnam^  proctor  for  claimants. 

Fox,  J.  This  schooner  belongs  to  Gloucester,  Mass.,  and 
was  licensed  in  Jan.,  1870,  for  the  fisheries  for  one  year, 
three-fourths  of  her  being  owned  by  John  McLoud  and  the 
residue  by  his  sons,  Jesse  and  Alex.,  Jesse  acting  as  the  skip- 
per and  Alex,  as  one  of  the  crew.  She  was  seized  in  Sept. 
by  the  collector  of  Portland  for  being  employed  in  a  trade 
other  than  that  for  which  she  was  licensed. 

She  sailed  from  Gloucester  in  August  with  a  crew  of  ten 
men.  She  cruised  along  the  coast  of  Maine  without  great 
success  in  fishing,  and  about  the  first  of  Sept.  put  into  Yar- 
mouth in  the  province  of  Nova  Scotia,  about  8  P.  M.,  and 
sailed  early  the  next  morning.  She  then  proceeded  west- 
wardly,  on  the  evening  of  the  third  of  September  off  Isle 
Haut,  was  run  into  by  another  vessel,  carrying  away  her  bow- 
sprit, &c.,  and  she  was  obliged  to  make  this  port  for  repairs. 
She  arrived  the  4th,  was  overhauled  by  the  revenue  officers 
on  the  7th,  and  after  a  pretty  diligent  search  there  was 
found  carefully  stowed  away  in  her  run  twenty  cases  of 
brandy  and  one  case  of  gin.  The  skipper,  on  being  informed 
by  the  officers  that  they  suspected  his  vessel,  stated  that  there 
were  no  dutiable  articles  on  board,  as  they  had  not  been  into 
any  port  on  the  voyage  where  they  could  be  obtained.  He 
was  present  when  the  forecastle  and  house  were  examined, 
offered  to  open  the  barrels  of  salt  to  satisfy  the  officers  that 
they  did  not  contain  any  smuggled  goods.  He  accompanied 
the  officers  into  the  after-cabin,  was  present  with  them  a  part 
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of  the  time,  but  left  before  the  discovery  of  the  liquors,  hav- 
ing, as  is  stated,  been  called  to  go  to  the  blacksmith's  for  some 
bolts  which  were  needed  for  the  repairs. 

The  run  is  in  the  stem  of  the  vessel  directly  aft  of  the 
cabin,  without  access,  excepting  through  an  opening  in  the 
bulkhead  back  of  the  movable  stairs  from  the  deck  to  the 
cabin,  the  floor  of  the  cabin  being  about  four  feet  below  the 
deck,  the  stairs  projecting  into  the  cabin.  The  opening  in 
the  partition  separating  the  cabin  from  the  run  was  closed 
by  a  piece  of  sail-cloth,  the  edges  of  which  were  under  the 
run,  and  it  was  in  part  kept  in  its  place  by  the  boxes  under 
the  floor  of  the  run  being  nearly  even  with  that  of  the  cabin. 
The  master,  his  brothers  and  three  of  the  crew  slept  in  the 
cabin.  The  whole  run  was  filled  with  the  cases  of  liquor  which 
were  stowed  so  as  to  resist  the  force  of  the  waves.  The  case 
which  was  next  to  the  opening  was  gin.  Its  cover  was  split, 
one  bottle  was  missing  from  it,  and  a  similar  bottle,  empty, 
was  found  at  the  time  in  one  of  the  lockers  in  the  cabin. 
The  report  of  the  revenue  officers  also  showed  that  one  or 
more  of  the  cases  of  brandy  were  short  of  their  compliment  of 
bottles,  which  were  of  a  very  peculiar  size  and  form,  and 
marked  ^Hmperial."  One  similar  to  them  was  also  found  in 
the  locker. 

After  the  skipper  was  informed  of  the  finding  of  the  liquora 
on  board  the  schooner,  he  denied  all  knowledge  of  their  being 
there,  could  give  no  information  in  relation  to  them,  except- 
ing that  he  supposed  that  they  must  have  been  put  on  board 
at  Yarmouth  by  some  one  unknown  to  him,  and  without  his 
knowledge  or  authority. 

The  liquors  were  advertised  by  the  collector  and  no  one 
appearing  to  claim  them  have  been  sold  at  public  auction. 

The  answer  is  sworn  to  by  the  claimants  and  in  it  they  sev- 
erally deny  all  knowledge  of  the  liquors  having  been  placed 
on  board  of  the  schooner,  and  they  have  been  examined  as 
witnesses  at  the  hearing,  and  each  of  them  in  the  most  direct 
and  positive  language  re-affirms  his  denial  and  asserts  that 
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the  cases  were  there  without  his  consent,  authority  or 
knowledge,  and  that  he  had  no  suspicion  that  any  were  on 
board  until  they  were  so  informed  by  the  revenue  oflBcers. 

If  these  statements  of  the  claimants  are  credited  by  the 
court,  the  defence  is  sustained,  as  I  do  not  hold  that  a  vessel 
would  be  subject  to  confiscation,  when  goods  have  been  put 
on  board  of  her  secretly  without  the  knowledge  of  her  offi- 
cers. Those  in  authority  should  consent  to,  or  connive  at  the 
employment  in  order  to  subject  the  vessel  to  forfeiture. 

"The  story  now  told  is  indeed  a  very  extraordinary  one,  and 
yet  is  supported  by  positive,  direct  testimony.  It  is  certainly 
the  duty  of  the  court  not  lightly  to  suspect  the  truth  of  the 
statements  clothed  with  the  solemn  sanctions  of  an  oath  and 
supported  by  numerous  concurring  witnesses.  But  testi- 
mony however  positive  must  in  its  nature  be  liable  to  control 
by  strong  presumptive  circumstances,  and  must  be  weighed 
with  care  when  it  comes  loaded  with  the  temptations  of  pri- 
vate interests  and  the  impressions  of  personal  penalties.  It 
is  a  melancholy  consideration  for  the  court,  that  in  the  dis- 
charge of  public  duty  it  finds  itself  often  obliged  to  resist  the 
nfluence  of  human  declarations  and  to  rely  upon  the  concur- 
irence  of  probable  circumstances."  These  remarks  of  Judge 
Story  in  The  Short  Staple^  1  Gall.,  106,  may  with  much  pro- 
priety, be  adopted  by  the  court  in  the  present  cause,  although 
on  the  appeal  to  the  Supreme  Court,  a  majority  of  that  court 
were  of  opinion  that  the  circumstances  in  the  case  of  The 
Short  Staple  were  satisfactorily  explained  and  the  decree  of 
condemnation  was  reversed. 

Is  it  to  be  credited  by  the  court  that  this  vessel  could  have 
gone  into  Yarmouth,  received  on  board  twenty  cases  of  liquor 
stowed  away  in  the  run  abaft  of  the  cabin  in  which  the  skip- 
per and  Alex.  McLoud  lodged  with  a  small  piece  of  canvas 
covering  up  the  opening,  and  that  they  could  have  remained 
there  from  Thursday  until  the  next  Wednesday  without 
either  of  i;hese  persons  knowing  or  suspecting  their  being 
there  ? 
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The  testimony  is  that  the  crew  went  ashore  about  five  and 
remained  until  about  ten,  leaving  only  Simeon  McLoud  aged 
16  in  charge.     There  is  some  discrepancy  about  the  manner 
in  which  the  crew  went  ashore,  Jesse  and  Alex.  McLoud  tes- 
tifying that  they  took  both  dories,  five  men  in  one  and  six  in 
the  other,  whilst  Simeon,  who  was  not  present  at  their  exam- 
ination being  examined  at  a  subsequent  day,  says  that  all 
went  in  the  first  dory  excepting  the  cook,  who  had  something 
to  do  and  did  not  go  until  half  an  hour  afterwards.    Simeon 
swears  that  he  slept  in  the  cabin,  turned  in  about  dusk,  that 
before  that  no  one  had  come  off.     That  he  soon  fell  asleep 
and  did  not  wake  until  morning.     Did  not  know  when  any 
of  the  crew  came  on  board,  heard  no  noise  and  knew  nothing 
of  any  one  having  come  on  board  or  of  any  boxes  being  put 
on  board  that  night.     First  he  knew  about  them  was  when 
they  were  found  by  the  revenue  officers.     This  statement  I 
cannot  credit.    The  eases  must  have  been  taken  into  the  little 
cabin  where  he  slept  as  he  says,  from  there  passed  into  the 
run  which  was  a  dark  place  and  required  a  light  of  some  kind 
as  is  evident  from  the  manner  in  which  the  boxes  were  stowed. 
It  must  have  taken  more  than  one  man  to  accomplish  it,  and 
after  it  was  done  would  have  immediately  been  discovered 
by  a  boy  of  that  age  always  on  the  lookout  and  peering  into 
every  out  of  the  way  place  in  such  a  craft,  especially  when 
his  attention  would  be  attracted  by  the  canvas  used  as  a  cov- 
ering for  the  opening  into  the  run. 

Under  the  circumstances  of  guilt  which  surround  this  ves- 
sel, if  these  cases  had  been  procured  and  put  on  board  of  her 
at  Yarmouth  by  some  of  her  crew,  I  hold  it  was  incumbent 
on  the  claimants  to  establish  this  by  the  independent  testi- 
mony of  the  crew,  especially  of  those  who  were  not  concerned 
in  the  affair,  and  also  by  the  evidence  of  the  parties  at  Yar- 
mouth, from  whom  these  liquors  were  procured.  This  latter 
testimony  could  have  been  obtained  by  a  commission,  but 
the  claimants  have  not  endeavored  to  procure  it,  or  that  of 
any  others  of  the  crew  excepting  three  brothers  as  before 
stated. 
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The  excuse  now  given  for  going  into  Yarmouth  is  that  the 
weather  was  foggy,  and  they  thought  it  prudent  to  make  a 
harbor  on  that  account.  It  does  not  appear  from  the  testi- 
mony that  any  other  vessel  thought  such  a  precaution  expe- 
dient, as  there  were  none  that  night  in  at  Yarmouth  excepting 
the  cutter.  From  all  the  circumstances  the  court  is  the  rather 
impressed  with  the  belief  that  they  made  this  port  to  procure 
these  articles,  rather  than  on  account  of  the  bad  weather, 
especially  when  it  is  recollected  that  the  next  morning  they 
turned  their  -course  homeward,  not  doing  much  certainly  in 
fishing,  as  the  next  night  they  were  off  Isle  Haut,  more  than 
one  hundred  miles  from  Yarmouth. 

It  is  stated  that  one  or  more  of  the  crew  belonged  in  the 
vicinity  of  Yarmouth,  and  it  is  urged  in  argument  that  whilst 
the  oflScers  were  on  shore,  these  cases  of  liquor  were  surrep- 
titiously put  on  board  by  some  of  the  crew  without  the 
authority  or  connivance  of  the  officers ;  but  of  all  the  attempts 
at  smuggling  which  the  court  has  been  called  upon  to 
investigate,  this  is  the  most  improbable,  and  is  certainly  as 
bold  an  operation  on  the  part  of  a  crew,  without  a  shadow  of 
a  possibility  of  escaping  discovery,  as  can  well  be  imagined. 

There  are  other  facts  and  circumstances  which  directly 
establish  the  complicity  of  the  officers  in  this  transaction. 
They  occupied  the  cabin,  and  in  the  lockers  there  were  found 
bottles  corresponding  with  those  which  were  missing  from 
the  packages,  peculiar  in  their  appearance,  and  one  of  which 
was  of  a  kind  before  unknown  to  the  officers.  These  bottles 
were  empty,  and  no  doubt  can  be  entertained  that  the  con- 
tents were  consumed  in  the  cabin  on  the  trip,  and  yet  these 
claimants  deny  all  knowledge  on  their  part  of  these  being  on 
board. 

Again,  when  the  skipper  was  informed  by  the  officers  that 
they  suspected  he  had  smuggled  goods  on  board,  he  denied 
it,  asserting  that  they  had  not  been  to  any  place  where  they 
could  have  procured  them  if  they  wanted  to  do  so.  This 
statement  is  proved  against  the  skipper  by  two  witnesses  and 
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is  not  really  denied  by  him.  That  the  statement  is  false  is 
now  admitted.  Why  resort  to  falsehood  to  conceal  their  voy- 
age, if  all  that  had  taken  place  was  honest  and  legal  ?  Par- 
ties do  not  state  that  which  they  know  is  absolutely  false 
without  motive  and  object,  and  in  the  present  instance  the 
purpose  is  quite  apparent.  If  true,  of  course  there  could  not 
be  on  board  of  the  vessel  any  goods  thus  illegally  imported 
from  a  foreign  place,  and  therefore  there  could  be  no  further 
occasion  for  examination ;  H  the  vessel  had  merely  touched 
at  Yarmouth  for  a  harbor  one  night,  sailing  the  next  morn- 
ing without  any  merchandise  being  brought  on  board,  why 
did  not  the  master  so  state  frankly  and  according  to  the 
truth,  and  let  the  officers  then  act  for  themselves  in  searching 
her  or  not  as  they  should  think  best.  If  on  the  contrary,  the 
skipper  was  conscious  of  his  guilt,  was  well  aware  that  a 
search  would  disclose  their  illegal  conduct  by  discovering  its 
fruits,  what  more  natural  than  for  him  to  attempt  to  avert 
all  suspicion  by  his  repudiating  and  denying  his  having  had 
the  opportunity  thus  to  acquire  the  merchandise.  If  he  had 
not  been  conscious  of  guilt,  if  he  did  not  know  that  a  search 
would  disclose  his  misconduct,  would  he  have  attempted  by 
a  falsehood  to  blind  the  eyes  of  the  inquirers  ?  If  he  knew 
he  was  innocent,  would  he  not  have  instantly  disclosed  all  he 
knew,  asserted  that  the  fullest  investigation  would  disclose 
nothing  to  implicate  him  or  his  vessel? 

There  are  other  circumstances  which  tend  to  confirm  the 
conclusion  that  the  skipper  was  aware  the  liquor  was  con- 
cealed on  board  the  schooner,  especially  his  leaving  the  cabin 
just  before  the  liquors  were  discovered,  and  when  it  was 
apparent  from  their  thorough  search  that  it  would  soon  be 
found.  An  explanation  is  attempted,  viz :  that  he  was  called 
upon  by  Alex,  to  go  to  the  blacksmith's  for  some  bolts ;  in 
this  he  is  not  corroborated  by  Simeon,  and  I  have  great  doubt 
of  the  truth  of  this  excuse ;  but  even  if  it  were  so  and  he  had 
been  thus  called  away,  if  he  had  been  conscious  of  his  inno- 
cence and  that  nothing  could  be  discovered,  I  apprehend  he 
21 
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would  certainly  have  remained  until  the  search  was  ended, 
and  not  have  allowed  the  officers  to  pursue  their  search  in 
the  cabin,  with  none  of  the  officers  to  observe  their  proceed- 
ings. Statements  made  by  him  to  the  officers  were  not  such 
as  an  innocent  party  would  be  likely  to  make,  and  notwith- 
standing the  positive  denials  of  the  skipper  and  his  brothers, 
I  am  forced  to  the  conclusion  and  have  no  doubt,  that  the 
schooner  was  designedly  taken  to  Yarmouth  for  the  purpose 
of  obtaining  these  liquors,  and  that  at  the  time  of  the  colli- 
sion she  was  making  her  way  homeward  as  direct  as  possible, 
with  the  intent  on  the  part  of  those  in  charge  to  smuggle  the 
liquors  into  the  country,  if  practicable. 

The  32d  sec.  of  act  of  Feb.  18, 1798,  declares  that  ''if  any 
licensed  ship  or  vessel  shall  be  emploj^ed  in  any  other  trade 
than  that  for  which  she  is  licensed,  every  such  ship  or  vessel 
with  her  tackle,  &c.,  and  the  cargo  found  on  board  of  her  shall 
be  forfeited." 

In  the  various  cases  which  have  been  before  the  District 
and  Circuit  Courts  for  a  violation  of  this  provision,  it  has 
been  uniformly  held  that  a  single  act  of  trading  not  author- 
ized by  a  license  would  subject  the  vessel  to  forfeiture.  It 
is  claimed  in  defense,  that  the  trade  or  employment  for  which 
the  vessel  is  licensed  must  be  abandoned,  and  that  for  the 
time  being  she  must  be  exclusively  employed  in  the  unau- 
thorized trade,  in  order  to  subject  her  to  forfeiture.  Such  a 
construction  does  not  meet  with  the  approval  of  the  court.  If 
adopted  it  would  eventually  annul  and  defeat  this  provision 
of  the  act.  If  it  is  sanctioned,  a  vessel  licensed  for  the  fisheries 
might  pursue  in  part  that  employment,  and  as  occasion  offered 
in  the  course  of  her  fishing  voyages  engage  in  smuggling 
operations,  and  thus  the  mischief  would  prosper  which  the 
law  intended  to  punish.  A  vessel  in  the  course  of  her  voy- 
age may  pursue  two  employments,  one  legal,  the  other  unau- 
thorized, and  be  subject  to  the  penalties  of  the  law  for  the 
consequences  of  her  illegal  employment.  This  was  in  fact 
decided  in  the  cases  of  The  Nymph  Harriet  and  other  fishing 
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vessels,  condemned  heretofore  in  this  district  for  pursuing 
the  mackerel  fisheries  when  licensed  for  cod-fishing,  and  no 
doubt  exists  as  to  the  correctness  of  the  construction  given 
to  this  section  by  the  rulings  in  these  cases. 

It  is  further  contended,  that  as  the  goods  found  on  board 
the  schooner  were  not  of  the  value  of  $500,  that  the  vessel 
should  not  be  condemned,  because  by  the  21st  section  of  the 
same  act,  which  authorizes  permits  for  fishing  vessels  to  touch 
and  trade  at  a  foreign  port,  it  is  enacted  ^^that  if  any  such 
licensed  vessel  is  found  within  three  leagues  of  the  coast,  with 
merchandise  of  foreign  growth  on  ]>oard  exceeding  the  value 
of  $500  without  having  such  permission  on  board,  such  ship 
or  vessel  shall  be  subject  to  forfeiture ;"  and  from  this  it  is 
argued  that  it  was  not  the  intention  of  Congress  to  subject  a 
licensed  fishing  vessel  to  forfeiture  for  trading  without  a  per- 
mit, unless  she  is  found  within  three  leagues  of  the  coast  with 
foreign  goods  exceeding  the  value  of  11500.  The  2l8t  section 
was  intended  to  secure  the  revenue,  and  to  subject  to  forfeit- 
ure vessels  licensed  for  the  fisheries  found  near  the  coast 
with  the  prohibited  quantity  of  foreign  merchandise.  Such 
a  vessel  is  presumed  to  be  engaged  in  a  smuggling  enterprise, 
without  regard  to  the  manner  in  which  she  has  obtained  such 
merchandise,  being  licensed  only  for  the  fisheries,  without 
authority  to  visit  foreign  ports.  She  would  not  be  so  likely 
to  fall  under  the  suspicion  of  the  ofiicers  of  the  revenue,  and 
would  enjoy  greater  freedom  and  license  in  smuggling. 

The  32d  section  of  the  act,  as  decided  in  the  case  of  The 
Active^  7  Cranch,  100,  was  intended  as  a  regulation  of  commerce 
and  navigation,  to  restrict  each  vessel  to  her  legitimate  employ- 
ment, and  was  not  entirely  designed  to  protect  the  revenue. 
In  that  case  it  was  stated,  "Although  other  sections  of  the 
act  furnish  much  reason  for  believing  that  a  forfeiture  in  a 
case  where  the  revenue  could  not  be  defrauded  might  not  be 
contemplated  by  the  legislature,  yet  they  are  not  expressed 
so  as  to  control  the  82d  section."  In  the  case  of  The  Three 
Brothers^  1  Gall.,  142,  it  appeared  that  the  vessel  was  licensed 
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for  the  fisheries  and  in  the  oonne  of  the  Torage  she  caught 
oyer  500  quintals  of  fish ;  she  also  procured  by  purchase,  at 
a  port  in  Labrador,  fifty  quintals  of  fish,  eight  barrels  of 
mackerel  and  eight  of  salmon,  all  being  of  less  ralne  than 
C400.  Mr.  Justice  Story  said,  p.  144,  **Upon  principle  as 
well  as  upon  authority  of  the  case  of  The  Active^  I  am  satis- 
fied that  the  purchase  and  taking  on  board  of  the  fish  was  a 
trading  within  the  32d  section,  but  as  there  is  no  count 
founded  on  that  section.  The  forfeiture  cannot  in  this  suit  be 
adjudged*^  The  learned  judge  in  the  same  opinion  says, 
^Perhaps  it  is  not  easy  to  reconcile  all  the  provisions  of  the 
act  together;  but  it  seems  to  me  that  the  8th  section  points 
to  a  foreign  voyage  where  there  is  no  intent  to  pursue  the 
fisheries ;  the  21st  section  to  voyages  where  the  vessel  is 
engaged  in  the  fisheries,  and  afterwards  proceeds  and  trades 
with  her  cargo  at  a  foreign  port ;  and  the  82d  section  with  a 
sweeping  effect  to  all  manner  of  trading  beyond  the  author- 
ity of  the  license.  In  some  cases  these  sections  may  be 
cumulative  and  perhaps  cannot  otherwise  be  completely 
reconciled."  The  words  of  the  82d  section  are  clear,  explicit, 
absolute,  and  no  limitation  is  to  be  found  in  any  part  of  the 
entire  act  by  which  a  vessel  is  saved  from  forfeiture,  if 
found  employed  beyond  the  authority  of  her  license. 

In  The  Short  Staple  and  cargOy  1  Gall.,  106,  Judge  Story  says, 
when  the  anus  probandi  rests  on  the  claimants,  a  forfeiture 
must  be  pronounced  unless  he  brings  the  defence  clear  of 
any  reasonable  doubt ;  and  this  rule  received  the  sanction 
of  the  Supreme  Court  of  the  United  States  in  the  case  of  The 
Octavia,  1  Wheat.,  20.  In  Cliquot's  Champagne^  8  Wall.,  114, 
it  was  decided  that  when  probable  cause  of  forfeiture  is 
made  out,  the  onus  of  proving  innocence  is  thrown  upon  the 
claimant  in  all  cases,  and  has  always  been  regarded  as  a  per- 
manent feature  of  the  revenue  system  of  the  country. 

It  being  admitted  that  the  vessel  had  visited  a  foreign 
port  and  there  received  on  board  this  amount  of  foreign  mer- 
chandise and  brought  the  same  to  this  place,  the  burden  was 
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clearly  upon  the  claimants  to  establish  their  innocence. 
Instead  of  verifying  it,  the  examination  has  satisfied  me  that 
they  were  knowingly  and  purposely  engaged  in  an  attempt 
to  defraud  the  revenue  by  illegally  importing  in  this  vessel 
foreign  merchandise. 

I  prtmounce  therefore  the  condemTiation  of  this  veseel^  her 
tackle^  apparel  and  furniture^  with  the  cargo  on  board  at  the 
time  of  seizure^  asforfeitedy  together  with  costs  to  the  United 
States  against  the  claimants  and  their  sureties. 


THOS.  H.  HASKELL,  Assignee, 

vs. 
DARWIN  INGALLS. 

Mat,  1871. 

1.  The  seizure  of  an  insolvent  debtor's  property  on  execution, 

within  four  months  of  his  bankruptcy  proceedings,  by  a  creditor 
having  reasonable  cause  to  believe  the  debtor  insolvent,  when  not 
made  to  perfect  the  lien  of  a  valid  attachment,  works  a  fraudulent 
preference  under  the  bankrupt  act,  if  shown  to  have  been  so  intended 
by  the  parties  and  intended  to  defeat  the  purposes  and  policy  of  the 
law. 

2.  An  Intended  preference  and  a  purpose  to  defeat  the  pro- 

visions of  the  bankrupt  act  are  shown  by  the  instituting  of  a  suit 
against  an  insolvent  debtor  and  the  attachment  of  his  property, 
followed  by  judgment  and  execution,  without  objection  by  the  debtor, 
and  a  seizure  of  the  property  thereon,  without  the  debtor  meantime 
submitting  his  property  to  equal  distribution  in  bankruptcy. 

S.  Semble.  From  later  authorities,  that  mere  inaction  by  the  debtor 
in  permitting  a  judgment  and  execution  against  him  upon  a  valid  debt, 
without  meantime  filing  his  petition  to  be  adjudged  bankrupt,  is  not 
"suffering  his  property  to  be  taken  on  execution"  so  as  to  defeat  the 
seizure  for  that  cause.  BucJianan  vs.  Smith,  16  Wall.,  2T7,  Wilson  vs. 
City  Bank,  17  Wall.,  473,  National  Bank  vs.  Warren,  96  U.  S.,  693. 

In  Bankruptcy.    Bill  by  the  assignee  of  a  bankrupt,  to 
restrain  a  judgment  creditor  from  gaining  a  fraudulent  pref- 


842  DISTRICT    COURT, 

Haskell  va.  Ingalls. 

erence  by  taking  the  land  of  the  bankrupt  in  execution,  that 
had  been  seized  thereon  within  four  months  of  the  bankrupt 
proceedings  and  not  to  perfect  the  lien  of  a  valid  attachment. 

The  respondent  by  answer  asserted  that  he  was  attempting 
to  collect  his  debt  by  legal  process  in  the  usual  course,  and 
had  obtained  a  seizure  of  his  debtor's  land  on  an  execution 
without  fraud  or  collusion,  and  thereby  had  acquired  a  valid 
lien  upon  the  debtor's  land  that  could  not  be  defeated  by 
his  subsequent  proceedings  in  bankruptcy,  notwithstanding 
the  seizure  was  made  within  four  months  thereof. 

The  facts  were  agreed. 

Mr.  Tho8.  H.  Haskell^  pro  se. 

Mr.  Josiah  H,  Drummond^  Mr.  Woodbury  Davis  and  Mr. 

Nathaniel  S.  Littlefield^  solicitors  for  respondents. 

Fox,  J.  Cleaves  was  adjudged  bankrupt  on  his  own  peti- 
tion filed  March  17,  1871,  and  the  plaintiff  has  been  duly 
qualified  as  his  assignee. 

On  the  20th  of  December  last  the  respondent  attached  on 
a  writ  against  Cleaves,  returnable  at  the  January  term,  all 
said  Cleaves'  real  estate.  The  action  was  duly  entered,  the 
defendant  defaulted,  and  judgment  rendered  January  80th. 
The  real  estate  attached  was  seized  on  the  execution  Feb- 
ruary 2l8t,  and  thereupon  before  any  levy  was  completed,  on 
the  12th  of  April,  the  assignee  instituted  this  suit  to  enjoin 
further  proceedings  upon  said  execution  against  the  estate  of 
the  bankrupt  on  the  ground  that  a  fraudulent  preference 
would  be  obtained.  The  case  is  submitted  on  bill,  answer 
and  agreed  statement.  It  is  admitted,  that  on  the  20th  of 
December  the  bankrupt  was  insolvent,  and  that  the  debt  due 
Ingalls  was  for  money  lent  by  him  to  the  bankrupt  in  Sep- 
tember last,  to  be  repaid  in  thirty  days.  The  answer  admits 
that  the  respondent,  previous  to  commencing  his  action,  had 
called  upon  Cleaves  several  times  for  payment ;  that  he  had 
always  promised  to  pay  in  a  few  days,  but  always  failed  so  to 
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do ;  that  he  knew  other  suits  had  been  commenced  against 
Cleaves  and  his  property  attached  thereon. 

The  bankrupt  being  then  insolvent,  having  thus  repeat- 
edly failed  to  pay  borrowed  money  when  pressed  for  pay- 
ment, and  the  respondent  having  been  compelled,  with  other 
creditors,  to  resort  to  legal  process  to  obtain  security  for 
their  demands,  I  hold  he  must  be  held  to  have  then  had  rea- 
sonable cause  to  believe  the  bankrupt  insolvent,  as  is  required 
by  the  provisions  of  the  bankrupt  act  to  invalidate  a  preference. 

The  bankrupt  must  be  deemed  to  have  intended  a  prefer- 
ence to  the  attaching  creditors,  as  he  allowed  their  suits  to 
proceed  forthwith  to  judgment  and  execution  against  him, 
and  he  delayed  taking  any  steps  to  avail  himself  of  the  pro- 
visions of  the  bankrupt  act  and  vacate  the  attachments  until 
the  rights  of  the  creditors  had  not  only  ripened  into  execu- 
tion, but  they  had  actually  seized  his  real  estate  thereon  and 
were  proceeding  to  dispose  of  the  same  in  satisfaction  of 
their  claims.  All  this  the  bankrupt  could  have  obviated  by 
answering  to  the  actions  and  filing  his  petition  to  be  decreed 
bankrupt.  The  inevitable  consequence  of  his  acquiescence 
in  the  actions  of  the  creditors  was  to  give  them  a  preference. 
His  intention  as  well  as  that  of  the  creditor  must  be  judged  of 
by  the  legal  consequences  of  their  conduct,  and  I  therefore 
find  that  the  bankrupt  did  intend  to  give  and  the  respondent, 
in  fraud  of  the  act,  did  intend  and  attempt  to  obtain  a  pref- 
erence over  the  other  creditors  by  the  suit  and  proceedings 
under  it. 

The  case  does  not  find  that  the  bankrupt  procured  the 
attachment  to  be  made  or  his  property  to  be  seized  on  exe- 
cution ;  but  it  does  most  clearly  establish  that  he  being  insol- 
vent suffered  his  property  to  be  attached  and  afterwards  taken 
on  legal  process  with  intent  to  give  a  preference  to  the  attach- 
ing creditor ;  thus  an  act  of  bankruptcy  is  shown,  for  which 
most  certainly  he  could  have  been  adjudged  a  bankrupt  on 
a  creditor's  petition,  if  filed  within  six  months,  and  if  Cleaves 
were  an  involuntary  bankrupt,  the  present  bill  could  cer- 
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tainly  be  maintained,  as  the  books  contain  at  least  a  score 
of  authorities,  in  which,  in  similar  cases,  creditors  thus  obtain- 
ing a  preference  by  legal  process,  have  been  enjoined  against 
further  proceedings,  or  required  to  refund  the  amounts  thus 
collected  by  them  in  fraud  of  the  act. 

The  proceedings  in  bankruptcy  having  been  commenced 
within  four  months  of  the  attachment,  all  rights  by  virtue 
of  such  attachment  were  dissolved  under  the  provisions  of 
the  14th  section  of  the  act,  and  the  respondent  is  compelled 
to  rely  on  his  alleged  lien  by  force  of  the  seizure  of  the  estate 
on  the  execution  on  the  20th  of  February  last,  after  Cleaves 
had  committed  an  act  of  bankruptcy  by  suffering  his  prop- 
erty to  be  attached  on  legal  process  by  the  respondent.  It 
is  claimed,  that  the  creditor,  not  having  instituted  involun- 
tary proceedings,  but  having  allowed  Cleaves  to  proceed  in 
his  own  behalf  as  a  bankrupt,  the  case  is  not  affected  by  the 
provisions  of  the  S9th  section,  but  must  depend  on  the  35th 
section,  ^h*elating  to  preferences  and  fraudulent  conveyances ;" 
that  whilst  by  the  89th  section,  the  procuring  or  suffering  of 
his  property  to  be  taken  on  legal  process  by  an  insolvent, 
intending  a  preference,  is  declared  an  act  of  bankruptcy  and 
is  clearly  in  fraud  of  the  act,  yet  by  the  provisions  of  the 
S5th  section,  it  is  only  when  such  insolvent,  with  such  intent, 
procures  his  property  to  be  attached  or  seized  on  execution, 
that  the  attachment  or  seizure  is  declared  void;  that,  ex 
industrial  the  suffering  by  an  insolvent  of  his  property  to  be 
thus  attached,  or  seized,  is  not  denounced,  and  such  an  attach- 
ment or  seizure  on  execution  is  not  declared  void,  when  the 
debtor  is  not  active  in  procuring  it  to  be  made,  but  is  only 
passive  in  allowing  the  law  to  take  its  usual  ordinary  course, 
and  apply  his  property  by  due  prooess  of  law  in  discharge  of 
his  liabilities. 

It  is  true  that  the  36th  section  does  not  in  express  words 
declare  an  attachment  or  seizure  on  execution  void,  which  an 
insolvent  suffers  to  be  made  and  continue  upon  his  property ; 
but  after  declaring,  that  if  an  insolvent  with  intent  to  give 
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a  preference  procures  any  part  of  his  property  to  be  attached 
or  seized  on  execution,  the  same  shall  be  void,  it  further 
provides,  that  if  such  debtor  "makes  any  payment,  pledge, 
assignment,  transfer  or  conveyance  of  any  part  of  his  prop- 
erty either  directly  or  indirectly,  absolutely  or  conditionally, 
the  person  receiving  such  payment,  &c.,  having  reasonable 
cause  to  believe  such  person  is  insolvent"  and  that  the  same 
is  made  in  fraud  of  the  act,  "the  same  shall  be  void";  and  if 
not  made  in  the  usual  and  ordinary  course  of  business  of 
the  debtor,  *the  fact  shall  be  prima  facie  evidence  of  fraud." 
The  taking  of  a  debtor's  property  on  legal  process  cannot  be 
said  to  be  in  the  ordinary  course  of  his  business. 

In  the  case  of  Re  Black  ^  Secor^  1  B.  R.,  362,  Judge  Blatch- 
ford  in  a  most  able  opinion,  which  has  been  cited  and  approved 
by  nearly  every  one  of  the  district  judges,  has  examined  this 
question  elaborately  and  with  great  care.  It  was  a  case  of 
involuntary  bankruptcy  where  the  party  had  suffered  his 
property  to  be  taken  on  execution,  and  was  clearly  within 
the  89th  sec.  After  demonstrating  such  to  be  the  case  the 
learned  Judge  proceeds :  "The  same  result  follows  under  the 
85th  sec. :  The  two  sections  are  in  pari  materia  and  must  be 
construed  together.  There  is  however  no  conflict  between 
them,  and  they  are  of  the  same  purport  and  tenor.  *  *  *  * 
The  act  of  suffering  the  creditor  to  take  the  property  of  the 
firm  on  legal  process,  the  firm  being  insolvent,  when  such 
taking  could  have  been  prevented  by  an  application  in  vol- 
untary bankruptcy,  was  a  fraud  on  the  provisions  of  the  act, 
and  must  be  held  to  have  been  a  transfer  made  by  the  debt- 
ors and  with  a  view  to  give  a  preference  to  the  creditor. 
The  creditor  was  to  be  benefited  by  the  transfer,  and  had 
reasonable  cause  to  believe  the  firm  to  be  insolvent,  and  that 
the  transfer  was  made  in  fraud  of  the  provisions  of  the  act. 
The  transfer  was  not  made  in  the  usual  and  ordinary  course 
of  the  debtor's  business,  and  therefore  it  was  void  and  the 
assignee  is  entitled  to  recover  the  property  transferred  or  its 
value."    The  decision  in  lie  Davidson^  3  B.  R.,  418,  covers 
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this  point.  It  was  a  voluntary  bankruptcy,  and  Judge 
Blatchford  there  held  that  the  debtor  committed  an  act  of 
bankruptcy  in  suffering  his  property  to  be  taken  on  legal 
process ;  that  thereby  the  creditor  obtained  a  preference,  and 
not  having  surrendered  the  property,  he  could  not  prove  his 
claim,  and  the  sheriff  was  required  to  pay  to  the  assignee  the 
amount  thus  collected  on  the  execution. 

The  bankrupt  act  was  intended  to  prevent  all  preferences 
by  an  insolvent  within  four  months  of  the  commencement  of 
proceedings  in  bankruptcy,  and  to  insure  an  equal  distribu- 
tion of  his  estate  among  his  creditors.  I  cannot  believe  that 
a  seizure  of  an  insolvent's  estate  on  execution  by  which 
if  perfected,  gross  injustice  would  be  perpetrated  against  the 
general  creditors,  can  avail  a  creditor  if  the  insolvent  shbuld 
immediately  file  his  petition  to  be  adjudged  a  bankrupt, 
whilst  it  would  be  set  aside  and  adjudged  void  if  the  credi- 
tors should  succeed  in  the  case  and  first  procure  a  decree  of 
bankruptcy  against  him.  Such  a  construction  of  the  law 
would  cause  the  validity  of  the  seizure  to  depend  entirely  on 
the  alacrity  and  diligence  of  the  insolvent ;  at  the  moment 
the  seizure  was  made  by  an  officer  he  could  file  a  petition, 
thereby  preventing  his  creditors  from  commencing  proceed- 
ings against  him  by  which  the  seizure  would  be  defeated. 
Opportunity  for  fraud  and  collusion  and  for  the  indirect  pref- 
erence of  favored  creditors  would  thus  be  obtained,  which 
would  go  far  to  defeat  the  great  and  leading  object  of  the 
bankrupt  law. 

This  construction  of  the  law,  I  think,  is  sustained  by  the 
decisions  in  Wihon  vs.  Brinkman^  2  B.  R.,  468,  Fitch  vs. 
McGie,  2  B.  R.,  581,  Be  Wells,  8  B.  R.,  871,  Street  vs.  Daw- 
son,  4  B.  R.,  208,  Beattie  vs.  Gardner,  4  B.  R.,  823,  Smith  vs. 
Buchanan,  4  B.  R.,  897,  and  Vogle  vs.  Lathrop,  4  B.  R.,  489. 

Most  of  these  were  cases  of  involuntary  bankruptcy,  but 
this  distinction  is  not,  that  I  can  perceive,  made  the  ground 
of  the  decision  and  relied  upon  in  either  of  the  opinions.  On 
the  contrary,  they  all  seem  to  establish  the  principle  that  as 
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a  payment  of  money  would  be  a  preference,  the  obtaining  of 
it  would  be  a  preference.  The  obtaining  of  it  by  legal  proceed- 
ings, not  prevented  by  the  debtor  availing  himself  of  the 
law,  is  averse  to  the  fundamental  principles  of  the  bankrupt 
act  and  is  invalid  as  against  the  assignee. 

In  Beattie  vs.  Gardner ^  4  B.  R.,  888,  Judge  Hall  says, 
"It  can  scarcely  be  doubted  that  an  act  which  directly  and 
manifestly  tends  to  defeat  the  purposes  and  policy  of  the 
bankrupt  act,  and  which  was  done  in  contravention  of  and 
with  an  intent  to  defeat  such  purpose  and  policy,  is  for  that 
reason  fraudulent  and  void."  As  said  by  Lord  Mansfield  in 
2  Cowp.,  629,  "A  fraudulent  contrivance,  with  a  view  to 
defeat  the  bankrupt  laws,  is  void  and  annuls  the  act."  This 
principle  has  received  the  emphatic  approval  of  the  Supreme 
Court  of  the  United  States  in  Shawhan  vs.  Wherrittj  7  How., 
627.     Grier,  J.,  in  delivering  the  opinion  of  the  court  says : 

"The  policy  and  aim  of  bankrupt  laws  are  to  compel  an 
equal  distribution  of  the  assets  of  the  bankrupt  among  all  his 
creditors ;  hence  when  a  merchant  or  trader,  by  any  of  these 
tests  of  insolvency,  usually  termed  acts  of  bankruptcy,  has 
shown  his  inability  to  meet  his  engagements,  one  creditor 
cannot  by  collusion  with  him,  or  by  a  race  of  diligence, 
obtain  a  preference  to  the  injury  of  others.  Such  conduct 
is  considered  a  fraud  on  the  act,  whose  aim  is  to  divide  the 
assets  equally  and  therefore  equitably.     *     »    * 

"A  creditor  may  always  recover  payment  of  his  debt  or 
security  for  it  from  his  debtor,  unless  he  has  notice  or  knowl- 
edge that  his  debtor  has  committed  an  act  of  bankruptcy, 
and  then  he  is  forbidden  to  receive  payment  of  his  debt,  or 
to  obtain  any  other  priority  or  advantage  over  the  other  cred- 
itors of  the  bankrupt ;  and  if  notice  of  this  fact  to  a  creditor 
makes  a  payment  by  the  debtor  void,  it  is  obvious  that  a 
security  or  priority  gained  by  suit  in  a  state  court,  after  such 
notice  could  have  no  better  claim  to  protection,  for  notice 
of  the  act  of  the  bankruptcy  is  the  test  of  the  mala  fides 
which  vitiates  the  transaction."    In  that  case  a  party  was 
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compelled  to  refund  to  the  assignee  the  amount  he  had 
obtained  from  the  bankrupt's  estate  by  proceedings  in  the 
state  court. 

^^Tbese  doctrines,  thus  held  to  be  applicable  to  the  act  of 
1841,"  are  said  by  Judge  Blatchford  in  Be  Black  ^  Secor^  2 
Ben.,  208,  to  be  much  more  applicable  to  the  act  of  1867, 
as  it  was  the  intention  of  the  Congress  by  that  act  to  'Strike 
at  the  root  of  all  preferences  obtained  by  a  creditor,  when 
his  debtor  is  insolvent  or  in  contemplation  of  insolvency,  by 
the  taking  of  the  debtor's  property  on  legal  process,  whether 
the  taking  be  by  an  act  of  procurement  or  an  act  of  sufferance, 
where  there  is  an  intent  on  the  part  of  the  debtor  to  give 
such  preference,  and  the  creditor  has  reasonable  cause  to 
believe  that  the  debtor  is  insolvent." 

The  present  bill  may  well  be  maintained,  both  on  the 
express  provisions  of  the  bankrupt  act  and  the  general  prin- 
ciple that  the  acts  of  the  respondent  in  thus  obtaining  a  pref- 
erence were  fraudulent  and  void,  being  intended  by  both  the 
bankrupt  and  the  respondent  to  defeat  the  purposes  and 
policy  of  the  law. 

Perpetual  injunction  to  restrain  the  respondent  from  pro- 
ceeding with  his  seizure  and  sale  of  the  estate  of  the  bankrupt 
on  the  execution  recovered  against  him  ly  said  respondent* 


HENRY  C.  GOODENOW,  Absignbb, 

vs. 
SETH  M.  MILLIKEN,  bt  als. 

July,  1871. 

1.  In  eqaity*  money  paid  by  a  debtor  to  his  creditor  as  a  fraudu- 
lent preference  under  the  bankrupt  act  of  1867  may  be  recovered  by 
the  assignee,  although  the  same  might  also  be  recovered  in  an  action 
at  law. 

In  Equity.    Bill  by  an  assignee,  charging  that  the  bank- 
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rupt,  within  four  months  of  his  bankruptcy  proceedings, 
being  insolvent  and  in  contemplation  of  insolvency  or  bank- 
ruptcy, with  intent  to  give  a  preference  to  the  respondents 
who  were  his  creditors,  paid  to  them  $175.00  in  money  and 
delivered  to  them  a  horse  in  full  payment  of  their  debt  in  fraud 
of  the  bankrupt  act,  they  at  the  time  having  reasonable 
cause  to  believe  their  debtor  to  be  insolvent,  both  of  which 
they  refused  to  surrender  to  the  complainant  upon  demand. 

The  bill  sought  discovery  from  the  respondents  of  the  cir- 
cumstances and  their  intent  touching  the  matter  alleged,  and 
prayed  that  they  be  decreed  to  pay  to  the  complainant  the 
money  so  received  by  them,  as  stated,  and  to  deliver  to  him 
the  horse  mentioned  or  be  charged  with  its  value. 

To  so  much  of  the  bill  as  sought  a  recovery  of  the  money 
received  by  them,  the  respondents  demurred  for  want  of 
equity ;  and  to  that  portion  of  the  bill  praying  for  a  return 
of  the  horse  or  its  value,  the  respondents  pleaded  that  they 
had  sold  the  horse  and  received  its  value  in  money  before 
the  bill  was  filed,  and  that  the  court  had  not  jurisdiction  in 
equity  to  give  relief,  as  the  complainant  had  a  plain  and 
adequate  remedy  at  law. 

The  cause  was  set  for  hearing  and  heard  upon  the  suffi- 
ciency of  the  demurrer  and  plea. 


Mr.  Thomas  H.  Sashell^  solicitor  for  orator. 

Mr.  William  L.  Piifnam^  solicitor  for  respondents. 

Fox,  J.  The  allegations  in  complainant's  bill  clearly  pre- 
sent a  fraudulent  preference  under  the  35th  section  of  the 
bankrupt  act. 

It  is  conceded  that  the.  District  Court  has  conferred  upon 
it  by  the  provisions  of  the  bankrupt  act,  the  most  extensive 
and  complete  powers  of  a  court  of  equity  in  the  adjustment 
and  settlement  of  the  bankrupt's  estate,  and  in  all  acts, 
matters  and  things  to  be  done  under  and  in  virtue  of  the 
bankruptcy,  and  that  its  authority  in  this  behalf  is  co-exten- 
sive with  that  of  the  courts  of  equity  in  England.    It  has 
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»;.A5  1*  a  y:  .yiT  \\:./r,*  :f  reli-rf  ia  rie  cir-ira  •::  eq^rj  in 
lL:.'^.xz.\,  It  ii  c.il'ii'^d  L:vcTrT,  :r.kr  tli*  rill  preaens  a 
essj*^,  "^lA^it  \:.*z  ;\.  ll:Lkry  A.:t  of  lT*i  wii:*  •ir^.lArtt  -iLkt 
»j.*-^  ;n  e^^  -Itj  §hill  net  be  s^istair.ei  in  eiiier  cf  liiie  courts 
of  the  Uf*;t^I  .States,  in  any  case  wL^re  jlkir^  ad€«:^:^:e  and 
#>/rr-;,IeU:  r^Ece^Ij  n^y  be  La*l  a:  law.**  TLat  front  an 
if»%;>iCt;on  of  the  hi'.L,  it  appears  that  a  suit  a;  comssoa  law 
e^/iild  be  iLaintaiDed  br  the  coinrl^iiiAnt  for  the  reeoTerv 
of  the  money  paid  by  tr.e  bankrupt  in  &aad  of  the  act« 
and  aljio  for  the  amount  realized  from  the  sale  of  the  horse, 
or  hU  actual  Talue  aa  the  complainant  might  elect.  The 
Su;/rerne  O^art  of  the  United  States,  has  repeatedly  said 
^hat  the  ab^^ve  provision  in  the  judiciary  act  is  merely 
declaratory,  making  no  alteration  whatever  in  the  rales  of 
e^iuity  on  the  subject  of  legal  remedy.  It  is  not  enough 
that  there  is  a  remedy  at  law,  it  must  be  plain  and  adequate, 
or  in  other  words,  as  practical  and  efficient  to  the  end  of 
justice  and  its  prompt  administration  as  the  remedy  in  equity/' 
I  have  no  doubt  that  an  action  at  law  could  be  maintained 
by  this  Ci^mplainant,  but  I  feel  equally  confident  that  under 
the  circumstances  he  had  an  election  and  can  sustain  the 
present  bill. 

The  bill  is  founded  on  fraud*  The  charge  is,  that  the  respon- 
dents in  fraud  of  the  provisions  of  the  bankrupt  act,  received 
the  money  and  horse  from  the  bankrupt  in  payment  of  their 
claim  against  him ;  and  the  purpose  and  scope  of  the  bill  is  to 
invalidate  and  set  aside  this  fraudulent  proceeding,  and  to 
obtain  such  relief  therefrom  in  money  or  by  return  of  the 
property  as  the  court  may  hold  the  assignee  is  entitled  to. 

In  Bean  vs.  Smithy  2  Mass.,  270,  Judge  Story  says,  "There 
are  many  cases  in  which  courts  of  law  and  equity  exer- 
cise a  concurrent  jurisdiction,  and  the  judiciary  act  never 
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intended  to  disturb  that  jurisdiction.  In  such  cases,  it  is 
supposed  that  the  remedy  at  law  is  not  adequate  and  com- 
plete for  all  the  purposes  for  which  the  plaintiff  may  claim 
relief.  There  cannot  be  a  doubt  that  this  bill  states  a  case 
which  is  entirely  fit  and  proper,  if  it  be  proved,  for  the  inter- 
ference of  a  court  of  equity.  Nothing  is  more  common  than 
for  courts  of  equity,  upon  bills  filed  for  the  purpose,  to  set 
aside  conveyances  made  to  defraud  judgment  creditors.  It 
is  a  case  peculiarly  belonging  to  its  jurisprudence,  and  ade* 
quate  and  complete  relief  cannot  be  obtained  at  law*." 

In  Gould  vs.  Q-ould^  8  Sto.,  536,  the  same  learned  judge 
in  1844  said,  ^^That  this  court  is  competent  in  point  of 
jurisdiction  to  grant  relief  in  this  case,  if  fully  made  out  in 
proof,  notwithstanding  similiar  relief  may  be  attainable  in  the 
state  court  is  a  matter  upon  which  I  entertained  no  doubt. 
This  court  possesses  full  jurisdiction  in  equity  in  all  cases  of 
fraud,  including  fraud  in  obtaining  judgments  and  decrees 
in  other  courts,  and  is  not  limited  in  its  exercise  to  cases 
where  by  the  state  laws  no  relief  can  be  granted  by  the  state 
courts.  The  jurisdiction  is  concurrent  with  the  state  courts 
in  all  such  cases.  I  know  of  but  a  single  exception  which 
has  been  allowed,  and  that  is,  fraud  in  obtaining  a  will  of  real 
or  personal  estate.  Even  this  exception  has  been  thought 
to  stand  more  upon  authority  than  principle.  In  the  case  of 
Qaines  vs.  CheWy  2  How.,  645,  the  Supreme  Court  of  the 
United  States  said,  ^In  cases  of  fraud,  equity  has  a  concur- 
rent jurisdiction  with  a  court  of  law,  but  in  regard  to  a  will 
charged  to  have  been  obtained  through  fraud  this  rule  does  not 
hold.  It  may  be  difficult  to  assign  any  very  satisfactory  rea- 
son for  the  exception.' " 

Washington,  J.,  in  Rarrifon  vs.  Rawan^  4  Wash.,  205, 
says,  ^Troceeding  then  upon  the  ground  of  the  established 
jurisdiction  of  the  court  of  chancery,  we  know  there  are 
a  number  of  cases  in  which  a  concurrent  jurisdiction  is 
exercised  by  the  two  courts,  and  in  many  of  them  the  ground 
of  the  equity  jurisdiction  is  not  that  the  common  law  courts 
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are  incompetent  to  afford  a  remedy,  bat  that  such  a  remedy 
is  less  complete  than  the  coart  of  equity  from  the  nature  of 
its  organization  is  capable  of  affording.  Cases,  for  example, 
of  fraud  *  *  are  clearly  cognizable  in  the  common  law 
courts,  and  yet  the  court  of  chancery  has  always  exercised  a 
concurrent  jurisdiction  over  them  upon  the  ground  above 
mentioned.  We  hold  it  therefore  to  be  perfectly  clear  that 
when  a  case  is  otherwise  proper  for  the  jurisdiction  of  a  court 
of  equity,  it  is  no  objection  to  its  exercise  that  the  party  may 
have  a  remedy  at  law.  The  inquiry  must  always  be,  whether 
the  case  is  within  any  of  the  general  branches  of  equity 
jurisdiction  as  claimed  and  exercised  by  that  court.'* 

In  Smith  vs.  M'lver^  9  Wheat.,  582,  Ch.  J.  Marshall  recog- 
nizes the  principle  *^that  courts  of  equity  have  concurrent 
jurisdiction  with  courts  of  law  in  all  matters  of  fraud.'* 

The  objection,  that  this  bill  is  to  recover  merely  a  claim 
for  so  much  money,  is  disposed  of  by  Shawhan  vs.  Wtier- 
rett^  7  How.,  641,  which  was  a  bill  in  equity  brought  by  an 
assignee  in  bankruptcy  under  act  of  1841,  charging,  that  the 
Respondents  being  creditors  of  the  bankrupt  had  filed  their 
bill  prior  to  the  commencement  of  proceedings  in  bankruptcy 
before  the  state  court  in  Kentucky,  claiming  that  a  certain 
conveyance  of  the  bankrupt  was  fraudulent  and  void  as  to  his 
creditors ;  that  the  court  had  decided  the  same  to  be  void,  and 
ordered  the  property  to  be  sold  for  the  benefit  of  creditors, 
and  had  since  proceeded  to  sell  the  real  and  personal  estate 
of  the  bankrupts  and  that  the  defendants  claimed  a  lien  upon 
the  proceeds  of  the  sales  by  virtue  of  their  proceedings  in  the 
state  court.  The  assignee  by  his  bill  prayed  as  to  the  mova- 
ble property,  which  was  of  the  bankrupt,  and  which  the 
defendant  had  caused  to  be  sold  under  the  decree  of  the  state 
court,  that  the  defendant  be  adjudged  to  pay  to  him  the 
amount  of  said  sales.  Such  was  the  decree  of  the  District 
Court,  and  it  was  affirmed  by  the  Supreme  Court  of  the 
United  States.  The  whole  controversy  in  this  suit  in  equity 
was  respecting  the  proceeds  from  sales  of  the  personal  estate. 
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which  had  passed  to  the  assignee  unincumbered  by  any  lien 
as  was  claimed  by  the  respondents.  It  could  have  been 
determined  in  a  suit  at  law  whether  the  lien  existed  or  not 
in  favor  of  the  respondents  upon  these  proceeds,  and  if  the 
lien  did  not  exist,  the  value  of  the  property  or  the  amount 
realized  from  its  sale  could  in  such  a  suit  have  been  recovered 
as  damages,  but  the  court  sustained  the  bill,  as  it  was  proper 
to  determine  as  to  the  existence  of  the  alleged  lien,  just  as  in 
the  present  case  it  is  proper  for  the  court  to  determine 
whether  the  transactions  of  the  parties  vested  a  good  title  to 
the  money  and  horse  in  these  respondents,  or  whether  it  was 
void  for  &aud,  and  thereby  the  respondents  rendered  account- 
able for  the  property  or  its  value  to  the  complainant. 

In  Ohenning  Canal  Bank  vs.  Judson^  4  Mas.,  263,  the  valid- 
ity of  a  decree  of  the  District  Court  of  the  United  States 
in  equity  proceedings  under  the  former  bankrupt  act  came 
before  the  Court  of  Appeals  in  New  York  for  decision.  By  this 
decree  a  voluntary  preference  given  by  the  bankrupt  to  the 
bank  was  adjudged  fraudulent  and  void  and  set  aside,  and 
damages  to  the  amount  of  $6,796,  decreed  to  the  assignee, 
that  being  the  sum  which  had  been  received  by  the  bank 
under  the  preference.  The  Court  of  Appeals,  p.  268,  declared 
"That  the  proceeding  before  the  District  Court  was  one  clearly 
of  equity  jurisdiction.  The  object  of  it  was  to  set  aside  the 
voluntaiy  assignment  made  previous  to  the  petition  in  bank- 
ruptcy, and  to  call  the  voluntary  assignee  and  the  plaintiff 
to  account  for  what  they  had  received  in  fraud  of  the  bank- 
ruptcy." 

In  1  Dan.  Ch.,  676,  it  is  laid  down,  that  anK)ngst  other 
cases  in  which  courts  of  equity  and  courts  of  law  entertain 
concurrent  jurisdiction  are  those  arising  from  frauds ;  therer 
fore  when  fraud  is  made  the  ground  for  the  interference  of 
the  court  a  demurrer  will  not  hold. 

Judge  Story  says,  Sto.  Eq.  Jur.,  §  440,  "We  may  conclude 
this  head  by  calling  the  attention  of  the  reader  to  the  remark, 
which  has  been  necessarily  introduced  in  another  place,  that 
22 
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courts  of  equity  will  exercise  a  concurrent  jurisdiction  with 
courts  of  law  in  all  matters  of  fraud,  excepting  only  of  fraud 
in  obtaining  a  will,  which  if  of  real  estate  is  constantly 
referred  to  a  court  of  law  to  decide  it,  in  the  shape  of  an 
issue  of  devisavit  vel  nan;  and  which  if  of  personal  estate,  is 
in  England  cognizable  in  the  spiritual  or  ecclesiastical  courts. 
*  *  *  No  other  excepted  case  is  known  to  exist,  and 
it  is  not  easy  to  discern  the  grounds  upon  which  this  excep- 
tion stands  in  point  of  reason  or  principle,  although  it  is 
clearly  settled  by  authority."  In  Jones  vs.  Bolles^  9  Wall., 
849,  Mr.  Justice  Bradley  says,  "Equity  has  always  had  juris- 
^diction  of  frauds,  *  *  and  it  does  not  depend  on  discovery." 
Applying  the  principle  of  these  authorities  to  the  present 
'Cause,  the  bill  must  be  sustained  because  of  its  very  founda- 
tion and  ground,  which  is  an  alleged  fraudulent  preference  re- 
ceived by  the  respondents  from  the  bankrupt,  contrary  to  the 
provisions  of  the  bankrupt  act.  Whether  this  transaction 
was  fraudulent  or  not  is  the  primary  matter  of  investigation, 
and  this  the  court  is  to  pass  upon,  and  determine  whether 
the  respondents  are  or  not  chargeable  therewith,  and  so 
affected  by  the  fraud  that  the  contract  must  be  vacated  and 
wholly  set  aside  by  the  court,  and  it  be  decreed  that  they 
have  no  right  to  retain  in  their  hands  the  avails  of  the  fraud 
as  against  the  assignee  in  bankruptcy.  In  the  present  case, 
the  fraud  may  be  easily  established,  may  be  much  more  sus- 
ceptible of  proof  than  in  cases  of  a  more  intricate  character ; 
but  in  all  these  cases,  jurisdiction  does  not  depend  on  the 
facility  of  proof  in  establishing  the  fraudulent  preference,  but 
on  the  question  of  the  validity  of  the  respondent's  title  to  the 
property,  and  whether  or  not  they  hold  certain  estate,  real  or 
personal,  by  a  title  fraudulent  and  void  as  against  the  assignee. 
The  alleged  fraud  gives  the  court  in  equity  jurisdiction  to 
institute  the  investigation,  and  proceed  to  inquire  whether 
the  transaction  was  in  fraud  of  the  provisions  of  the  act,  and 
if  it  so  appears,  then  by  its  decree  to  vacate  and  annul  the 
entire  transaction,  and  afford  such  other  relief  by  a  decree 
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for  damages,  or  restoration  of  the  property  itself  as  it  may 
think  most  expedient.  As  Mr.  Justice  Washington  has 
remarked  "the  inquiry  must  be  whether  the  case  is  within 
the  general  branches  of  equity  jurisdiction  as  claimed  and 
exercised  by  courts  of  equity."  The  allegations  in  the  present 
bill  being,  that  the  rights  as  set  up  to  the  fund  or  property 
by  the  respondents  were  acquired  by  them  in  fraud  of  the 
bankrupt  act,  and  the  court  being  called  upon  by  the  assignee 
to  so  determine,  and  thereupon  to  declare  them  null  and  void, 
the  case,  as  I  think,  is  brought  within  that  comprehensive 
branch  of  equity  jurisdiction  of  setting  aside  and  vacating  • 
conveyances  made  by  a  debtor  in  fraud  of  his  creditors.  In 
such  cases,  courts  of  equity  grant  relief  upon  the  ground  of 
fraud  established  by  presumptive  evidence,  which  evidence 
courts  of  law  would  not  always  deem  sufficient  proof  to 
justify  a  verdict  at  law.     Sto.  Eq.  Jur.,  §  190. 

So  far  as  I  am  advised,  the  practice  of  the  District  Courts 
of  the  United  States  in  matters  of  this  nature  arising  under 
the  present  bankrupt  act  has  been  in  conformity  with  these 
views. 

In  AW,  «7r.,  vs.  Thomer^  3  B.  R.,  118,  Leavitt,  J.,  sus- 
tained a  petition  in  equity  by  an  assignee  for  the  recov- 
ery of  $4,990,  alleged  to  have  been  paid  by  the  bankrupt  to 
Thorner  in  fraud  of  the  provisions  of  the  bankrupt  act,  the 
amount  having  been  paid  to  him  to  protect  him  against  his 
liability  as  an  endorser  of  the  notes  of  the  bankrupt.  A 
decree  was  rendered  in  favor  of  the  assignee  for  the  amount 
thus  received.  This  case  is  in  all  respects  similar  to  the  pres- 
ent on  the  questions  now  before  the  court  for  its  adjudica- 
tion being  nothing  but  a  bill  for  invalidating  the  preference 
and  for  restoration  of  the  amounts  paid  by  the  bankrupt. 

In  Campbell  vs.  Trader's  Bank^  8  B.  R.,  124,  Drummond, 
J.,  it  was  decided  that  an  assignee  might  recover,  by  a  bill  in 
equity,  of  the  respondents,  the  proceeds  of  a  stock  of  goods 
which  had  been  sold  by  them  on  an  execution  agaiust  the 
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bankrupt,  he  having  suffered  his  property  to  be  taken  on  the 
execution,  and  thereby  given  the  bank  a  fraudulent  prefer- 
ence. The  learned  judge  says,  ^'The  bank  has  obtained  an 
unwarrantable  preference,  the  property  has  been  sold  and  the 
money  paid  over  to  them,  and  I  hold  the  bank  is  responsible 
for  the  proceeds  of  the  sale.  There  was  besides,  a  payment 
of  over  $300  made  on  the  debt  from  money  in  the  hands  of  the 
Trader's  Bank  on  the  29th  of  May  for  which  a  check  was 
given,  and  there  was  $900  of  money  which  was  levied  on  in 
the  hands  of  the  bank  by  the  sheriff  at  its  instance.  I  think 
these  incidents  will  have  to  follow  the  principal;  that  the 
result  of  the  reasoning  which  has  been  stated  leads  necessarily 
to  the  conclusion  that  the  same  consequences  flow  from  the 
payment  and  levy  of  these  sums,  and  therefore  that  they 
would  be  included  as  a  part  of  the  amount  of  damages  for 
which  the  Trader's  Bank  would  be  responsible,  and  also  for 
the  interest  from  the  time  of  the  receipt  of  the  money." 

Re  Graham,  8  B.  R.,  867,  8.  c.  aflBrmed  14  Wall.,  87,  was  a 
proceeding  in  equity  by  an  assignee  to  have  certain  chattel 
mortgages  given  by  the  bankrupt  set  aside  as  fraudulent 
preferences  under  the  bankrupt  law.  The  property  mort- 
gaged had  been  disposed  of  by  the  respondents.  The  assignee 
prevailed  in  the  suit. 

Drigga  vs.  Moore,  8  B.  R.,  602,  was  a  bill  in  chancery 
brought  by  an  assignee  to  have  certain  mortgages  given  by 
the  bankrupt  set  aside,  and  that  the  mortgagees  should  be 
held  accountable  for  the  proceeds  of  the  mortgaged  property 
as  fraudulent  preferences.  The  decision  of  the  court  was, 
having  found  that  the  mortgage  was  made  with  a  view  to 
giving  a  preference,  "It  follows  that  there  must  be  a  decree 
in  favor  of  complainant  for  the  value  of  the  property  taken 
by  defendants.  I  shall  adopt  the  amount  brought  on  sale, 
as  the  fair  value  *  *  with  interest."  In  that  case  the  sale 
was  by  defendants  before  any  proceedings  in  bankruptcy  had 
been  instituted,  so  that  it  was  as  clearly  a  money  demand, 
t.  e,,  for  the  value  of  the  property  mortgaged,  as  the  present 
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claim  is  for  the  money  received  by  respondents,  defendants, 
however,  in  the  court  first  adjudicating  that  the  transaction 
was  fraudulent  and  vacating  by  its  decree  the  whole  contract. 

Scammon  vs.  Gole^  214,  ante^  decided  in  this  district,  was 
in  all  its  essential  particulars  like  the  present,  being  a  bill 
in  equity  by  an  assignee  to  recover  certain  personal  prop- 
erty which  had  been  conveyed  to  the  respondents  by  the 
bankrupt  as  a  fraudulent  preference,  and  also  for  compensa- 
tion for  the  value  of  some  of  the  mortgaged  property  which 
had  been  sold  by  the  mortagees.  The  bill  was  sustained  upon 
both  branches. 

Wilson  vs.  Brinkman^  2  B.  R.,  468,  was  a  case  similar  to 
that  of  Campbell  vs.  Trader*^  Bank^  and  with  a  like  result. 
The  assignee  by  bill  in  equity  recovered  the  proceeds  of  the 
sale. 

These  decisions  are  sustained  by  the  opinion  of  Swayne, 
J.,  in  Bill  vs.  Beckwith^  2  B.  R.,  241,  and  although  Nelson, 
J.,  in  JRe  Boneateelj  3  B.  R.,  517,  held  that  a  summary  peti- 
tion in  equity  was  not  the  proper  remedy  for  the  assignee  to 
recover  the  assets  of  the  estate,  yet  he  granted  the  assignee 
leave  to  amend  and  file  his  bill  in  the  usual  way  for  the 
recovery  of  the  assets. 

It  is  further  claimed  by  the  complainant  that  his  bill  may 
be  maintained  as  a  bill  of  discovery.  It  certainly  contains 
some  pointed  interrogatories,  calling  upon  the  respondents  to 
disclose  their  knowledge  of  the  standing  of  the  bankrupt  at 
the  time  of  the  payment,  and  of  their  purpose  and  object  in 
receiving  it  from  him ;  but  as  the  biU  is  framed  it  cannot  be 
sustained  as  a  simple  bill  of  discovery,  as  it  nowhere,  that  I 
have  found,  contains  the  necessary  allegations  that  the  com- 
plainant is  unable  to  prove  these  facts  by  other  testimony, 
and  that  the  discovery  of  them  by  the  respondent  is  indis- 
pensable. 

Demurrer  overruled.    Plea  adjudged  bad. 
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THOMAS  M.  GIVEEN,  Assignkb, 

vs. 
JOSEPH  SMITH,  4th,  kt  als. 

Sbptbmbkb,  1871. 

1.  The  Ctreait  Court  has  orifonal  concurrent  jurisdiction  with  the 

District  Court  to  determine  the  validity  of  conveyances  alleged  to  be 
in  fraud  of  the  bankrupt  act,  and  to  determine  the  respective  rights 
of  various  persons  in  and  to  a  fund,  received  by  an  assifoiee  in  bank- 
ruptcy from  the  sale  of  incumbered  property  of  the  bankrupt  estate, 
and  held  to  abide  a  decision  of  the  court. 

2.  The  District  Court  has  power  to  order  the  sale  of  incumbered 

property  of  a  bankrupt  estate  discharged  of  the  incumbrance. 

8.  A  sale  by  an  assignee  of  incnnibered  property,  discharged 
of  the  incumbrance,  without  notice  to  the  holder  of  the  incumbrance 
of  the  application  for  an  order  of  sale,  is  sustained,  the  holder  of  the 
incumbrance  having  been  present  at  the  sale,  and  having  had  ample 
opportunity  to  apply  to  the  court  for  redress,  and  not  having  done 
so,  the  court  having  retained  a  sufficient  sum  from  the  proceeds  of 
the  sale  to  discharge  the  incumbrance  on  application. 

4.  In  equity,  on  bill  by  the  assignee  against  the  holder  of  such 
incumbrance  and  the  purchasers  of  Ihe  property,  who  are  threatened 
by  such  holder  with  an  enforcement  of  his  incumbrance,  it  is  com- 
petent for  the  court  to  determine  the  validity  of  the  incumbrance, 
although  the  holder  of  it  repudiates  all  claim  to  the  fund  in  court, 
and  disavows  all  liability  of  the  assignee  to  himself  by  reason  of  the 
sale ;  and  if  found  to  be  a  fraudulent  preference  under  the  bankrupt 
act,  to  decree  its  cancellation,  and  enjoin  its  enforcement  against 
both  the  property  and  the  purchasers  thereof. 

6.  A  bill  in  equity  is  not  multifarious*  when  brought  by  the 
assignee  in  such  case  against  all  parties  in  interest  seeking  a  deter- 
mination of  the  rights  of  all  of  them  in  the  premises. 

In  Equity.  Amended  bill  by  the  assignee  of  a  bankrupt, 
filed  by  leave  of  court  granted  ante  296,  against  the  mortgagee 
of  the  stock  in  trade  of  the  bankrupt  and  sundry  vendees  of 
the  same  under  a  title  derived  from  the  assignee,  who  sold 
the  same  free  of  incumbrances  under  an  order  of  court 
granted  without  notice  to  the  mortgagee,  seeking  to  have  the 
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mortgage  decreed  void  as  a  fraudulent  preference,  and  the 
mortgagee  perpetually  enjoined  from  enforcing  his  mortgage 
title  against  the  property  or  the  purchasers  of  the  same,  or 
against  the  funds  received  from  the  sale  thereof  in  the  hands 
of  the  assignee. 

The  bill  was  taken  pro  c<ynfe99o  against  all  the  respondents 
but  the  mortgagee,  who  answered,  denying  that  his  mortgage 
was  void  as  a  fraudulent  preference,  and  averring  that  the 
assignee  sold  only  the  right  of  redeeming  the  property  from 
the  mortgage,  and  that  the  same  constitutes  a  valid  lien  upon 
the  property  for  the  security  of  the  mortgage  debt,  and  dis- 
claiming any  intent  to  hold  the  assignee  responsible  for  the 
sale  of  the  mortgaged  property,  or  to  assert  any  lien  upon  the 
proceeds  of  the  sale  in  the  hands  of  the  assignee,  and  denying 
the  jurisdiction  of  the  court  in  the  premises,  and  asserting 
that  the  bill  was  multifarious. 

The  cause  was  heard  upon  bill,  answer  and  proofs. 

Mr.  William  L.  Putnam^  solicitor  for  orator. 

Mr.  Edwin  B.  Smithy  solicitor  for  respondent  Smith. 

Present,  Shepley  and  Fox,  J.J. 

Fox,  J.  It  is  certainly  a  satisfaction  to  the  court,  to  find 
this  cause,  at  last,  so  presented  that  it  will  be  finally  dis- 
posed of.  The  complainant  was  duly  appointed  assignee  in 
bankruptcy  of  E.  A.  &  W.  B.  Fenderson,  who  within  four 
months  of  the  commencement  of  proceedings  in  bankruptcy 
against  them  by  their  creditors,  had,  as  is  claimed  by  the 
present  bill,  given  Smith  a  mortgage  on  their  stock  in  trade 
in  fraud  of  the  provisions  of  the  bankrupt  act.  The  mort- 
gagee never  had  the  possession  of  the  property  mortgaged, 
but  the  same  was  retained  by  the  bankrupts  and  by  them 
surrendered  to  the  assignee,  who  obtained  from  the  District 
Court  in  bankruptcy,  without  notice  to  Smith,  an  order  of 
sale  of  the  stock,  which  was  disposed  of  to  0.  J.  Walker  for 
f975,  Tyler,  Lamb  &  Co.  being  interested  in  the  purchase. 
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The  stock  was  subsequently  sold  to  Elwell,  and  by  him  sold 
at  retail. 

This  bill  is  now  brought  in  the  Circuit  Court  to  determine 
their  respective  rights  against  Smith  and  the  various  pur- 
chasers of  the  stock.  None  of  the  defendants  excepting  Smith 
appeared,  and  as  to  them  the  bill  is  taken  pro  cof\fe8$o. 

The  complainant  in  his  bill  alleges,  *^that  Smith  at  the  time 
of  the  sale  notified  the  assignee  that  he  claimed  to  hold  said 
stock  by  virtue  of  his  mortgage  and  that  be  has  ever  since 
claimed  to  hold  and  has  set  up  said  mortgage  as  a  valid  lien 
and  claim  upon  said  property ;  that  at  the  sale  and  previously 
thereto,  the  complainant  personally  and  by  his  attorney  rep- 
resented to  Walker  and  all  other  persons  present,  that  said 
property  was  free  from  all  incumbrances,  and  that  he  ex- 
pressly sold  the  same  free  from  all  incumbrances,  and  that  he 
expressly  offered  to  sell  and  did  sell  the  property  itself,  and 
not  merely  an  interest  in  the  property  subject  to  incum- 
brances, and  that  Walker  relying  on  said  representations  and 
statements,  bid  on  said  property  and  paid  complainant  $975 
as  the  full  value  of  the  same,  free  of  all  incumbrances,  as 
was  then  and  there  expressly  agreed  and  understood  between 
him  and  your  orator ;  that  complainant  feara  that  Smith 
may  claim  a  lien  on  the  proceeds  of  the  sale,  or  that  he  may 
commence  a  suit  against  the  vendees,  in  which  latter  event 
said  vendees  claim,  and  as  the  complainant  is  advised  and 
believes,  they  would  be  entitled  to  be  protected  from  the  fund, 
or  by  your  orator,  as  he  is  advised  and  believes  they  have  a 
specific  claim  against  the  fund  and  your  orator  by  reason  of 
the  premises,  to  the  extent  of  any  claim,  if  any  there  is,  against 
them,  or  either  of  them  by  virtue  of  said  alleged  mortgage  of 
Smith;  that  he  has  requested  Smith  not  to  set  up  any  claim 
.against  your  orator  or  any  persons  claiming  under  him,  with 
which  request  Smith  refuses  to  comply,  and  that  by  reason 
of  these  claims,  he  is  embarrassed  and  prevented  from  settling 
said  estate ;  that  notwithstanding  the  bill  of  sale  to  Walker 
^contained  no  covenants  of  warranty  of  title,  that  the  claims 
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of  the  vendees  to  be  protected  against  Smith's  mortgage  are 
complete  and  perfect  according  to  the  agreement  of  the  par- 
ties and  the  principles  governing  courts  of  equity;  that 
the  proceeds  of  the  sale  are  held  by  the  assignee,  $700  of  the 
amount  being  deposited  in  the  savings  bank,  by  order  of 
the  District  Court  to  abide  the  result  of  this  cause,  which 
sum  is  more  than  the  amount  claimed  by  Smith  under  his 
mortgage."  The  case  finds  that  amount  is  deposited  in  the 
savings  bank,  but  there  is  not  in  the  record  any  legal  evi- 
dence of  any  order  of  the  District  Court  that  it  should  be  so 
deposited. 

The  bill  concludes  with  an  offer  to  give  Smith  security  to 
pay  his  mortgage  if  found  valid,  or  deposit  in  court  a  sum 
sufficient  to  cover  the  s&me  with  costs,  and  prays  that  the 
court  will  determine  ^'whether  any  of  the  defendants  have 
any  claims  as  aforesaid  on  the  fund  or  your  orator,  and  will 
ascertain  and  deteimine  whether  the  mortgage  to  Smith  is 
or  not  valid,  and  if  valid  the  amount  due  thereon,  and  after 
payment  of  same,  to  decree  and  adjudge  that  none  of  said 
defendants  have  any  further  lien  or  claim  on  your  orator 
or  said  fund,  and  that  said  Smith  may  be  enjoined  from 
setting  up  said  mortgage  against  your  orator  or  any  person 
claiming  through  or  under  him,  or  by  said  sale." 

The  complainant  having  given  bond  to  pay  Smith  the 
amount  due  on  his  mortgage  if  the  same  should  be  adjudged 
valid,  a  preliminary  injunction  was  granted  against  him. 

Smith  in  his  answer,  denies  that  his  mortgage  was  in  fraud 
of  the  act,  or  that  the  Fendersons  were  at  that  time  insolvent, 
and  he  avers,  ^^hat  he  claims  it  to  be  and  does  still  set  it  up 
as  a  subsisting  valid  incumbrance  on  the  property  mentioned 
therein,  made  as  security  for  a  debt  for  present  considerations 
otherwise  valid ;  that  he  is  informed  and  believes  that  the 
sale  was  only  of  the  alleged  bankrupt's  interest  in  said  stock, 
and  not  of  the  unincumbered  property,  and  that  he  caused  the 
persons  attending  the  sale  of  the  stock  to  be  notified  of  his  title 
and  of  his  claim  thereon ;  but  he  denies  that  he  ever  proposed 
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or  now  intends  to  institute  any  suit  at  law  or  in  equity 
against  the  complainant  for  the  sale  of  said  stock  made  by 
him  in  his  o£Scial  capacity,  and  that  since  the  former  hearing 
he  has  given  him  a  written  engagement  to  that  effect ;  that 
he  has  never  made  any  claim  against  said  assignee  on  account 
of  his  sale  of  said  stock,  and  never  will  make  such  claim ; 
that  by  the  sale  the  complainant  devested  himself  of  all  inter- 
est in  the  stock,  and  hath  therefore  no  right  to  maintain  this 
bill ;  that  there  is  no  existing  enforceable  agreement  as  to 
this  mortgage  between  the  complainant  and  the  other 
respondents,  as  the  bill  of  sale  contains  no  covenants  of  title, 
and  parol  evidence  cannot  be  received  to  contradict  or  mod- 
ify its  terms ;  that  all  the  complainant  did  or  could  sell  was 
the  bankrupt's  interest  in  said  property,  subject  to  said  mort- 
gage and  all  legal  incumbrances ;  that  Walker  and  the  other 
purchasers  have  no  right  to  have  their  title  protected  from 
the  proceeds  of  said  sale,  nor  have  they  any  specific  claim 
upon  the  fund  arising  from  said  sale,  and  that  he  has  never 
done  ought  to  prevent  the  distribution  of  the  assets  among 
the  creditors,  and  that  he  claims  only  such  rights  under  the 
mortgage  as  belong  to  a  mortgagee  after  the  equity  of 
redeeming  the  mortgaged  property  has  been  sold ;  and  he 
expressly  disavows  any  claim  to  the  proceeds  of  said  sale  by 
reason  of  said  mortgage,  and  denies  that  he  has  ever  claimed 
CKT  does  now  claim  any  lien  thereon,  all  which  liens  and 
claims  it  belongs  to  the  District  Court  to  determine." 

Walker's  testimony  proves  that  at  the  time  he  paid  for 
the  stock,  he  notified  the  assignee  that  he  bought  the  stock 
free  and  clear,  and  should  look  to  him  for  indemnity  and 
protection,  and  if  he  should  have  to  pay  anything  on  account 
of  Smith's  claim,  he  should  demand  it  of  the  assignee. 

The  order  from  the  District  Court  to  the  assignee  was  to 
sell  the  stock;  that  in  pursuance  of  such  order  he  did 
sell  the  absolute  property  in  the  stock  free  of  all  incum- 
brances, and  that  the  vendee  thus  purchased  the  same,  is  from 
all  the  testimony  beyond  question ;  and  it  is  equally  clear,  not- 
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withstanding  the  denial  found  in  Smith's  answer,  that  he  was 
well  aware  that  the  stock  was  thus  sold.  This  fund  is  now 
held  by  the  complainant  as  assignee,  partly  in  the  usual 
bank  of  deposit,  and  the  residue  in  the  savings  bank  as  a 
special  deposit  to  abide  this  controrersy ;  and  although  Smith 
in  his  answer  now  exonerates  both  the  assignee  and  the  fund 
from  all  claim  or  liability  directly  to  him  as  the  mortgagee, 
it  is  evident  that  he  intends  to  follow  the  purchaser  by  a 
suit  at  common  law  the  moment  he  shall  be  relieved  from 
the  injunction  he  is  now  under  in  this  cause,  and  his  answer 
is  so  drawn,  that  we  can  find  nothing  therein  which  would 
debar  him  from  such  a  proceeding.  If  successful,  the  ven- 
dee  would  of  course  attempt  to  obtain  redress  from  the 
assignee.  Under  these  circumstances,  shall  this  protracted, 
vexatious  litigation,  the  costs  and  expenses  of  which  must 
exceed  the  claim  itself,  be  permitted  to  continue,  or  is  this 
court  authorized  to  determine  finally  in  this  suit  the  rights 
of  the  respective  parties  ? 

The  learned  counsel  for  this  respondent  has  with  much 
confidence  again  urged  upon  us  the  objection  that  the  Cir- 
cuit Court  has  not  jurisdiction  of  this  cause ;  that  as  presented 
by  the  bill,  the  question  is,  whether  any  lien  exists  or  can 
arise  against  the  fund  now  held  by  the  assignee,  and  that  the 
District  Court  is  alone  authorized  to  determine  this  question. 

It  is  beyond  dispute,  that  under  the  first  section  of  the 
bankrupt  act,  the  jurisdiction  of  the  District  Court  extends 
to  '^the  ascertainment  and  liquidation  of  the  liens  and  other 
specific  claims  on  the  assets  of  the  bankrupt,"  because  such 
is  the  express  language  of  that  section.  But  we  find  nothing 
in  the  act  which  vests  this  jurisdiction  exclusively  in  that 
court ;  on  the  contrary,  by  the  2d  sec.  of  the  act,  it  is  provided 
that  '^he  Circuit  Court  shall  have  concurrent  jurisdiction 
with  the  District  Court  of  the  same  district,  of  all  suits  at 
law  or  in  equity,  which  may  or  shall  be  brought  by  the 
assignee  in  bankruptcy  against  any  person  claiming  an 
adverse  interest,  or  by  such  person  against  such  assignee, 
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touching  any  property  or  rights  of  property  of  said  bank- 
rupt, transferable  to  or  vested  in  said  assignee." 

In  our  opinion,  the  case  as  made  by  the  bill  is  directly 
within  the  authority  and  jurisdiction  thus  conferred  on  the 
Circuit  Court.  The  bankrupt's  stock  in  trade,  by  them 
turned  over  to  the  assignee,  has  by  the  assignee  been  sold, 
and  a  claim  is  made  against  this  fund  by  the  vendees  of  the 
stock,  on  the  ground  that  this  defendant  held  by  a  mortgage 
from  the  bankrupt  an  older  and  better  title  to  the  property 
sold,  and  by  this  bill,  the  assignee  has  brought  before  the 
court  all  parties  who  can  in  any  way  have  any  adverse  inter- 
est in  the  stock  or  the  proceeds  therefrom,  in  order  that  their 
rights  may  all  be  ascertained  and  determined  and  protected 
from  the  proceeds  of  sale,  which  in  a  court  of  equity  are 
substituted  for  and  held  in  lieu  of  the  stock  itself.  This  is 
clearly  a  controversy  between  the  assignee  and  the  vendees, 
touching  an  interest  claimed  against  the  estate  of  the  bs^nk- 
rupt.  As  has  been  repeatedly  decided,  the  proper  remedy  to 
have  been  adopted  in  the  District  Court  to  determine  the 
rights  of  those  parties  would  be  by  a  bill  in  equity  against 
the  identical  parties,  respondents  in  the  present  cause,  and  in 
such  suit  an  appeal  could  be  taken  from  the  decree  of  the 
District  Court  to  this  Court.  That  original  concurrent  juris- 
diction, over  these  parties  and  the  subject  of  controversy, 
exists  also  in  the  Circuit  Court,  is  clear  to  our  minds  from 
the  language  of  the  act,  as  well  as  &om  the  authorities.  See 
opinions  of  Lowell,  J.,  in  Foster  vs.  Jmes^  1  Liow.,  818,  of  Clif- 
ford, J.,  in  Knight  vs.  Cheney^  5  B.  R.,  805,  and  in  Morgan 
vs.  Thornhill,  11  Wall.,  66. 

The  8th  sec.  of  the  bankrupt  act  of  1841  conferred  on  the 
Circuit  Court  concurrent  jurisdiction  with  the  District  Court 
in  the  very  same  words  as  are  now  found  in  the  2d  sec.  of 
the  present  act.  In  McLean  vs.  Lafayette  Bank^  8  McLean, 
188,  Mr.  Justice  McLean  declares  that  the  jurisdiction 
vested  in  the  Circuit  Court  by  this  language  '^is  ample,  and 
reaches  every  possible  controversy  which  can  arise  in  the 
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collection  and  distribution  of  the  effects  of  the  bankrupt. 
Of  whatever  nature  his  rights  may  be,  the  assignee  may 
invoke  the  jurisdiction  of  the  Circuit  Court  for  relief." 

In  JEx  parte  Christj/^  8  How.,  816,  Mr.  Justice  Story  says, 
^^It  must  be  admitted,  that  under  the  8th  sec.  (act  of  1841) 
a  bill  in  equity  may  be  brought  by  or  against  a  creditor  in 
the  Circuit  Court  to  redeem,  or  foreclose,  or  to  enforce  or  to 
set  aside  such  a  lien,  mortgage,  or  other  security.  If  it  can 
be,  then  the  lien,  mortgage  or  other  security  is  not  saved 
from  the  cognizance  of  the  Circuit  Court  having  jurisdiction 
in  bankruptcy,  but  the  most  simple  remedies  lie  there ; 
and  although  the  rights  of  such  creditors  are  to  be  protected, 
they  are  subject  to  the  entire  examination  and  decision  of 
the  court  as  much  as  they  would  be  if  brought  before  the 
court,  in  the  exercise  of  its  ordinary  jurisdiction." 

Had  the  District  Court,  under  all  the  circumstances, 
authority  to  order  a  sale  of  the  stock,  notice  of  the  applica- 
tion to  the  court  for  such  order  not  having  been  given  the 
mortgagee  as  required  in  case  of  proceedings  under  the  25th 
sec.  of  the  act  ?  Such  notice  not  having  been  given,  his  doings 
and  the  authority  of  the  court  derive  no  aid  from  the  provis- 
ions of  that  section,  and  if  valid,  they  must  depend  on  the 
general  principles  of  law  as  administered  in  courts  of  equity, 
in  connection  with  the  other  provisions  of  the  bankrupt  act, 
as  we  have  heretofore  decided  in  this  cause. 

In  Foster  vs.  Ames^  before  cited.  Judge  Lowell  has  made  a 
very  critical  examination  of  the  bankrupt  act,  and  he  there 
decided  that  the  District  Court  in  bankruptcy  may  author- 
ize the  assignee  to  sell  mortgaged  property  discharged  of  the 
incumbrances.  The  power  of  the  court  to  order  such  sale 
on  petition  of  the  assignee  does  not  depend  on  section  25 
of  the  bankrupt  act,  and  is  not  limited  by  the  proviso  of  that 
section,  but  may  be  exercised,  notwithstanding  the  mortgagee 
asserts  a  right  of  immediate  possession  of  the  goods,  and 
intends  to  bring,  or  does  bring  an  action  for  the  recovery  of 
possession. 
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Such  sales  were  ordered  by  the  court  in  Be  Stewart^  1  B. 
R.,  278,  Be  Barrow,  1  B.  R.,  481.  In  Be  Columbian  Metal 
Works,  3  B.  R.,  75,  Blatchford,  J.,  held  that  "the  District 
Court  has  full  power  to  order  the  sale  of  encumbered  assets 
in  such  manner  as  it  chooses  to  direct."  In  Hyston  vs.  Otty 
Bank,  6  How.,  486,  it  was  decided  by  the  Supreme  Court 
that  under  the  bankrupt  act  of  1841,  the  District  Court  had 
power  to  order  a  sale  of  the  property  of  the  bankrupt  under 
mortgage  and  make  a  title  free  from  the  mortgage,  marshall- 
ing and  disposing  of  the  proceeds  according  to  the  priorities 
of  those  interested. 

The  authority  conferred  upon  the  District  Court  to  con- 
trol and  dispose  of  the  assets  of  the  bankrupt  under  the  pres- 
ent act,  instead  of  being  in  any  respect  diminished  or 
restricted,  is  in  fact  more  extensive  than  that  conferred  by 
the  act  of  1841,  as  will  clearly  appear  from  an  examination 
of  the  several  acts ;  and  the  court  can  entertain  no  doubt  that 
the  District  Court,  under  its  general  authority  conferred  by 
the  bankrupt  law,  could  authorize  the  sale  of  encumbered 
property  of  the  bankrupt,  and  is  not  restricted  to  the  author- 
ity and  manner  prescribed  in  sec.  85.  The  only  distinction 
which  is  perceived  between  the  foregoing  cases  and  the  pres- 
ent is,  that  in  those,  notice  of  the  application  for  the  order  of 
sale  was  given  to  the  mortgagee  or  the  lien  creditors,  whilst 
in  the  present  case  it  does  not  appear,  and  is  not  claimed, 
that  such  notice  was  given,  the  court  not  being  advised  at 
the  time  of  the  application  that  there  was  this  alleged  incum- 
brance. Does  this  fact  of  want  of  notice  vary  the  case  and 
devest  the  court  of  its  authority,  which  was  otherwise  con- 
ferred upon  it  to  order  the  sale  of  the  stock  itself?  And  is  the 
sale  for  this  reason  to  be  restricted  to  a  transfer  of  the  mere 
equity  of  redemption  of  the  stock  from  the  mortgage,  and  not 
to  be  held  as  a  transfer  of  the  property  unencumbered  ? 

The  order  of  sale  as  granted  by  the  court  May  8d,  was  to 
sell  at  public  or  private  sale  the  stock  itself.  It  was  so  adver- 
tised in  the  public  prints  May  4th.      The  mortgagee  was 
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fully  aware  of  the  order  of  sale,  and  of  its  legal  effect  and 
authority,  as  claimed  by  the  assignee.    The  sale  was  adjourned 
from  May  15th  to  the  21st,  and  again  to  the  27th,  and  no 
steps  were  taken  by  the  mortgagee  to  revoke  the  order ;  on 
the  contrary  he  was  present  at  the  sale  on  the  27th,  notified 
the  parties  of  his  claim  by  mortgage,  was  informed  by  the 
assignee  that  the  stock  was  to  be  sold  unconditionally,  free 
of  all  incumbrances.    The  sale  having  thus  been  effected  and 
a  special  deposit  made  of  a  portion  of  the  proceeds,  sufficient 
to  discharge  the  amount  claimed  under  the  mortgage,  and 
to  abide  the  result  of  this  cause,  for  the  security  of  the  mort- 
gagee, he  has  been  fully  protected  and  can  in  no  way  suffer 
any  detriment  from  the  sale,  if  his  mortgage  can  be  upheld, 
and  we  think  it  is  now  too  late,  under  these  circumstances,  to 
raise  the  objection  of  want  of  notice  of  the  application  to  the 
court  for  the  order  of  sale.    At  most  it  would  have  been  a 
merely  formal  act,  and  of  no  possible  benefit  to  the  mortgagee, 
as  the  District  Court  had  full  authority,  according  to  the 
decisions  before  cited,  to  order  the  sale  whether  the  mort- 
gagee assented  or  not,  as  the  whole  matter  was  in  the  discre- 
tion of  the  court.    In  this  case,  no  doubt  can  be  entertained 
that  it  was  for  the  interest  of  all  parties  to  thus  dispose  of 
the  stock,  and  the  District  Court  we  think  would  have  so 
ordered,  although  the  mortgagee  had  appeared  and  offered 
the  petition.    If  by  the  sale  the  vendees  have  obtained  an 
absolute  unincumbered  title  to  the  property,  and  the  mort- 
gagee has  thereby  been  devested  of  all  his  rights  thereto,  the 
proceeds  being  substituted  and  held  therefor  by  the  assignee 
subject  to  all  valid  liens  and  claims  which  existed  against  the 
stock  itself.  What  are  the  rights  of  the  respective  parties  in 
this  suit  ? 

We  are  still  inclined  to  hold  as  we  did  at  the  former  hear- 
ing, that  if  the  mortgagee  was  the  only  respondent  to  the  bill, 
and  he  by  his  answer  had  estopped  himself  from  any  claim 
on  the  proceeds,  or  against  the  assignee,  and  it  did  not  appear 
that  he  had  ever  made  or  threatened  such  a  claim,  this  bill 
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could  not  be  maintained  against  him ;  for  although  by  process 
of  law,  he  had  lost  his  title  to  the  specific  property,  yet  the 
proceeds  were  subject  to  his  claim  if  he  chose  to  assert  it  for 
his  security,  and  if  he  had  never  claimed  any  right  or  inter- 
est therein,  but  legally  and  in  an  obligatory  manner,  disa- 
vowed such  claim  and  right,  so  as  to  afford  full  protection 
to  the  estate  and  the  assignee,  it  does  not  appear  equitable 
that  he  should  he  subjected  to  the  trouble  and  expense  of 
defending  this  bill.  But  the  case  now  before  us  is  essentially 
different.  Although  by  his  answer,  as  we  think,  he  is  estopped 
from  maintaining  a  claim  on  the  fund  or  assignee,  he  never- 
theless insists  on  his  rights  as  a  mortgagee  to  follow  the  prop- 
erty, and  it  is  clear  to  our  minds  that  such  is  his  purpose. 
Under  these  circumstances  the  vendees  claim  that  they  will 
be  injured  by  the  actions  of  the  mortgagee,  and  will  look  to 
the  assignee  or  the  fund  for  their  indemnity.  Their  claim 
to  indemnity  depends  wholly  on  their  liability  to  the  mort- 
gagee. In  an  action  against  them  at  common  law  in  favor  of 
the  mortgagee,  they  could  defend  on  both  grounds,  the  inval- 
idity of  the  mortgage,  and  also  that  by  the  sale  under  the 
order  of  the  District  Court,  they  had  acquired  an  unincum- 
bered, absolute  title  to  the  stock ;  and  in  the  present  cause, 
we  are  inclined  to  the  opinion  that  the  complainant  is  also 
entitled  to  the  protection  of  the  fund  in  his  hands,  and  the 
decree  of  the  court  that  the  vendees  have  no  claim  against 
him  or  the  estate,  both  because  the  sale  passed  to  them  the 
absolute  title  to  the  property,  and  because  Smith's  mortgage 
was  fraudulent  and  void. 

Suppose  that  the  District  Court,  not  having  given  notice 
to  Smith  of  the  petition  for  order  of  sale,  could  not,  as  against 
Smith's  mortgage  if  valid,  convey  to  the  purchasers  an  unin- 
cumbered title,  and  that  Smith  has  his  election  to  look  to 
the  fund,  or  follow  the  property  and  the  vendees,  and  that 
his  answer  is  to  be  deemed  an  election  on  his  part,  to  seek 
his  remedy  against  the  vendees.  Are  they  entitled  to  claim 
an  indemnity  from  the  fund  or  the  assignee  ?    The  counsel 
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for  the  mortgagee  contends  that  they  are  not,  as  there  are 
no  covenants  of  warranty  of  title  found  in  the  bill  of  sale  of 
the  stock,  and  parol  evidence  Lb  inadmissible  to  supply  such 
covenants.  In  our  view,  the  rights  of  the  vendees  are  not 
dependent  on  the  question  of  covenant  of  title,  and  whether 
parol  evidence  of  this  nature  is  or  not  admissible. 

The  case  most  clearly  demonstrates  that  the  court  ordered 
the  sale  of  the  entire  and  unincumbered>8tock.  Such  was  the 
order  in  effect.  It  was^^that  the  stock  in  trade  of  said  bank- 
rupt be  sold."  The  assignee  offered  for  sale  and  represented 
that  he  did  sell  the  whole  stock,  the^purchaser  so  understood 
it  and  bid  for  the  whole  stock,  and  the  bill  of  sale  conveys 
the  stock  to  him,  and  the  assignee  now  holds  the  full  amount 
realized  from  the  sale  of  the  entire  and  absolute  property. 
This  amount  is  a  fund  to  be  distributed ;  and  the  question  is, 
whether  it  shall  go  to  the  general  creditors  of  the  bankrupt 
as  assets,  or  whether  other  parties  have  a  prior  and  better 
claim  to  any  portion  of  it ;  and  this  depends  on  the  title  of  the 
assignee  to  the  property  thus  sold  by  him.  If  he  had  a  per- 
fect title,  then  he  could  dispose  of  it  and  confer  a  valid  title 
to  the  whole  estate  and  the  proceeds  and  assets  of  the  estate. 
If  he  had  an  incumbered  title,  a  mere  equity  of  redemp- 
tion,  and  his  sale' did  not  convey  anything  but  the  equity, 
although  he  undertook  to  sell  the  property  itself  and  has 
been  fully  >paid  for  it»  then  his  vendees  are  liable  to  the 
holders  of  the  mortgage,  and  they  certainly  hav«  a  better 
right  to  indemnity  and  protection  from,  the  fund,  than  the 
creditors  have  to  its  distribution  among  them.  Their  money 
has  gone  to  pay  for  property  which  the  assignee  had  no  right 
to  dispose  of.  Whether  there  are  covenants  or  not  in  their 
bill  of  sale  is  of  no  consequence,  as  the  court  is  bound  to 
refund  to  them  their  property,  for  which  they  have  received 
no  consideration  to  the  extent  at  least  of  the^  failure  in  that 
respect. 

If  the  assignee  had  sold  to  them  a  case  of  boots  deposited 
as  a  bailment  with  the  bankrupt,  and  to  which  the  assignee 
23 
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acquired  no  title,  and  the  vendees  had  subeequently  been 
required  to  restore  the  goods  or  their  value  to  the  owner, 
can  there  be  any  doubt  that  the  District  Court,  although 
there  were  no  covenants  of  warranty  of  title  to  the  vendees, 
would,  on  the  petition  of  the  vendees,  order  the  assignee  to 
refund  to  them  the  amount  they  had  paid  for  the  boots  to  the 
assignee,  if  the  proceeds  were  in  the  assignee's  hands  undis- 
tributed  ?  A  court  of  equity  would  never  sanction  the  dis- 
tribution, as  assets,  of  money  thus  received  by  the  assignee 
from  sales  of  property  of  strangers,  especially  against  the 
remoDStrance  of  the  vendees,  when  his  liability  to  such  persons 
was  clearly  established. 

In  the  case  of  Be  Hitohing%^  4  B.  R.,  884,  this  principle 
^as  acted  upon  by  Cadwallader,  J.,  and  the  assignee  was 
ordered  to  refund  to  the  purchaser  from  the  funds  in. his 
hands  the  value  of  certain  articles  to  which  he  had  not 
acquired  a  valid  title. 

It  is  apparent  that  these  vendees,  or  some  of  them,  are  to 
be  harassed  by  Smith  with  further  controversy  as  to  this 
property,  unless  he  is  prevented  from  so  doing  by  this  court ; 
and  that  if  successful,  and  his  action  is  maintainable,  and  his 
mortgage  is  valid,  and  the  defendants  should  be  mulcted  in 
damages,  they  will  claim  indemnity  from  the  fund  now  held 
•by  the  assignee,  and  it  is  our  duty  to  determine  whether 
Smith  has  such  a  valid  mortgage  as  would  afford  him  redress 
^against  them,  and  a  recourse  by  them  to  these  funds ;  and 
this  depends  on  whether  his  mortgage  constitutes  a  fraudu- 
lent preference  within  the  provisions  of  the  bankrupt  act. 

Smith  in  his  answer  swears  that  *Ht  was  given  in  good 
faith,  being  a  mortgage  given  as  security  for  a  debt  for  pres- 
ent considerations  otherwise  valid,  &c."  We  regret  to  be 
under  the  necessity  of  noticing  the  apparent  recklessness  of 
statement  in  various  parts  of  this  answer  in  respect  to  mat- 
ters within  Smith's  knowledge,  which  are  not  only  untrue, 
but  which  from  all  the  evidence  we  are  satisfied  the  respond- 
ent must  at  the  time  have  known  to  be  untrue.      This 
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mortgage  was  not  given  for  any  present  considerations,  given 
at  the  time  of  its  execution ;  but  was  made  on  the  17th  day 
of  Feb.,  1869,  to  secure  a-  note  given  to  him  by  the  Fender- 
sons  Feb.  1, 1866,  payable  on  demand.  So  also,  the  respond- 
ent states  in  his  answer  ^^that  he  is  informed  and  believes 
that  the  sale  was  only  of  the  bankrupt's  interest  in  the  stock, 
and  not  of  the  unincumbered  property."  We  do  not  ques- 
tion that  he  was  so  informed,  and  we  are  as  certain  that  with 
the  knowledge  he  had  of  the  transaction,  that  no  man  of  com- 
mon sense  could  have  believed  that  the  assignee  sold  merely 
the  equity  of  redemption  of  the  stock  from  this  mortgage. 

Such  statements  in  the  answer  compel  us  to  receive  with 
doubt  and  distrust  all  assertions  we  find  therein  contained, 
which  are  in  conflict  with,  or  not  corroborated  by  other  evi- 
dence ;  and  as  this  conveyance  was  of  all  the  bankrupt's  prop- 
erty, to  secure  a  pre-existing  debt,  and  was  not  in  the  ordi- 
nary course  of  business,  it  was  prima  facie  fraudulent,  and 
the  burden  of  its  support  rests  with  the  respondent.  Scam- 
mon  vs.  Cole,  3  Cliff.,  472. 

We  are  of  opinion,  as  we  announced  at  the  former  hearing, 
that  this  mortgage  was  a  fraudulent  preference  and  void 
under  the  provisions  of  the  bankrupt  act. 

The  objection  of  multifariousness  finds  no  support  in  any 
of  the  authorities.  McLean  vs.  Lafayette  Bank^  3  McLean, 
188. 

Decree  for  complainant  with  costs  since  Sept.  8, 1870. 
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DANIEL  BDRNHAM  vs.  ANDREW  I.  HEWEY. 

September,  1871. 

1.  The  Talldity  of  a  conveyance,  under  anthoiity  of  the  resoWes  of 

the  legislature  of  Maine,  c.  25,  1847,  c.  400,  1852,  made  by  William 
Sohier,  of  land  in  Franklin  Connty  of  which  BenJ.  Joy  died  seized, 
cannot  be  questioned  by  a  stranger  to  the  Joy  title. 

2.  The  validity  of  a  saie  of  real  estate  by  an  administrator  cannot 

be  avoided  for  irregularity  by  a  stranger  to  the  decedents'  title,  if 
the  court  granting  the  license  had  juiisdiction  of  the  matter,  and  the 
deed  is  duly  executed  and  recorded.    R.  S.  Maine,  1857,  c.  71,  §  30. 

8.  The  foreclosure  of  a  mortgrage  of  land  under  c.  833  of  the  laws 
of  Maine  1838  is  invalid,  unless  the  notice  of  foreclosure  and  certifi- 
cate of  its  publication  are  recorded  in  the  ragistry  where  the  mortgage 
is  recorded,  although  by  the  diviBion  of  the  county  since  the  recoi-d 
of  the  mortgage,  the  lands  become  situated  in  another  county  at  the 
time  of  the  foreclosure  proceedings. 

4  Presumption  of  payment  of  a  mortgage  debt  arises  after  the 
lapse  of  fifty  years,  when  the  original  mortgage  and  notes  secured  by 
it  are  not  produced  and  the  premises  have  been  occupied  nearly  the 
whole  period  by  the  mortgageor. 

5.  Such  presumption  is  rebutted  by  proof  that  the  mortgage  debt  has 

not  been  paid,  and  that  the  mortgage  has  always  been  regarded  as 
outstanding  by  the  mortgageor. 

6.  The  purchase  of  a  disputed  title  to  real  estate  in  Maine  affords 

no  defence  to  the  tenant  in  an  action  to  eject  him  because  of  main? 
tenance  or  champerty. 

Writ  of  Entry,  to  recover  the  possessioD  of  land. 
Plea,  nul  disseizin. 

Mr.  James  C Donnelly  counselor  for  demandant. 

Mr.  H.  L.  Whitcomb^  counselor  for  tenant. 

Present,  Clififord  and  Fox,  J.J. 

Fox,  J.  On  the  third  day  of  June,  A.  D.  1821,  James 
Hewey,  the  father  of  the  tenant,  mortgaged  to  Benjamin 
Joy  of  Boston,  Mass.,  "one  hundred  acres  of  land  in  Planta- 
tion No.  6  in  the  county  of  Oxford"  which  has  since  been 
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incorporated  as  "Phillips  in  the  county  of  Franklin"  as  secur- 
ity for  the  payment  of  said  Hewey's  four  notes,  each  for 
thirty  seven  dollars  and  a  half,  payable  in  four  annual  pay- 
ments with  annual  interest.  This  deed  was  recorded  in  the 
proper  registry  at  Paris  in  said  county  of  Oxford  on  the  18th 
June  1828,  and  it  recites  ''that  the  same  land  had  been  that 
day  conveyed  to  Hewey  by  Joy".  James  Hewey  continued 
in  the  occupation  of  the  mortgaged  premises  as  his  home- 
stead until  his  decease  in  1869,  and  the  tenant  has  since 
been  in  the  possession  of  the  same,  claiming  them  as  heir  of 
his  father.  The  demandant,  as  assignee  of  this  mortgage, 
seeks  to  recover  in  this  action  the  mortgaged  premises,  alleg- 
ing that  the  mortgage  has  been  foreclosed  pursuant  to  the 
laws  of  this  state,  and  that  by  sundry  mesne  conveyances  he 
has  acquired  all  the  estate  and  interest  of  Benj.  Joy  therein, 
under  and  by  virtue  of  said  deed  of  mortgage.  The  defence 
is,  that  the  mortgage  debt  has  been  paid,  and  also  that  the 
demandant  has  not  obtained  a  valid  conveyance  of  the  title 
under  the  mortgage  to  Joy. 

The  execution  of  the  mortgage  was  admitted  and  also  the 
death  of  Benj.  Joy.  By  a  resolve  of  the  legislature  of  Maine, 
c.  25,  acts  of  1847,  it  was  enacted  upon  the  petition  of  Eliza- 
beth Joy  &  als.,  "that  all  sales  and  conveyances  of  the  real 
estate,  situated  in  this  state,  of  which  the  late  Benj.  Joy  of  Bos- 
ton died  seized,  heretofore  made  by  said  petitioners,  or  any 
of  them,  in  pursuance  of  or  to  fulfill  any  contracts,  bonds  or 
other  instruments,  made  or  entered  into  by  said  Benjamin 
during  his  lifetime,  &c.,  *  *  be  and  they  are  hereby  rat- 
ified and  confirmed,  &c.,  *  *  and  that  Wm.  Sohier  of 
Boston  be  and  he  is  hereby  authorized  and  empowered  to 
make,  execute  and  deliver  to  any  and  all  persons,  holding 
titles  under  such  conveyances,  respectively,  confirmatory 
deeds,  &c.,  *  *  *  and  that  said  Sohier  be  and  here- 
by is  authorized  and  empowered  to  make  partition  of,  and 
also  to  sell  and  convey  at  his  discretion,  at  such  times,  for 
such  considerations  and  in  such  way  and  manner  as  he  shall 
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judge  best  the  whole  or  any  parts  or  parcels  of  the  real  estate 
in  this  state,  of  which  the  said  Benjamin  died  seized  and 
not  included  in  any  of  the  contracts,  bonds  or  other  instra- 
ments  for  the  conveyance  of  the  same  made  by  the  said  Ben- 
jamin in  his  lifetime,  and  now  undischarged  or  unsatisfied, 
or  in  any  of  the  conveyances  aforementioned,  *  *  and  to 
make,  execute  and  deliver  to  any  and  all  persons  so  purchas- 
ing said  remainder  of  said  estate  or  any  part  thereof  good 
and  sufficient  conveyances  of  any  and  all  parcels  of  land  so 
sold,  to  hold  the  same  to  them  and  their  respective  heirs, 
successors  and  assigns,  in  fee  simple  or  for  any  less  estate.    *  * 

In  1862,  by  another  resolve  of  the  legislature,  c.  409, 
approved  March  80th,  Wm.  Sohier  was  authorized  *to  sell 
and  convey  at  his  discretion  by  public  or  private  sale,  at  such 
time  and  times,  &c.,  the  whole  or  any  parts  or  parcels  of  the 
real  estate  of  which  the  late  Benj.  Joy  died  seized  or  entitled 
to  either  alone  or  as  tenant  in  common  with  others,  saving 
and  excepting  such  of  said  lands  as  have  been  heretofore 
sold  and  conveyed  by  the  late  Hannah  Joy,  relict  of  said 
Benjamin,  as  his  executrix,  and  also  such  as  said  Sohier  is 
already  authorized  to  sell  and  convey  by  virtue  of  a  former 
resolve,  *  *  and  to  make,  execute  and  deliver  to  any  and 
all  persons  purchasing  the  same,  good  and  sufficient  convey- 
ances of  any  and  all  parcels  of  land  so  sold  in  fee  simple  or 
for  any  less  estate  ;  *  *  «  intending  hereby,  that  under 
this  resolve  taken  in  connection  with  the  resolve  before  men- 
tioned, the  powers  of  sale  conferred  on  said  Sohier  shall  extend 
to  the  whole  estate  of  which  said  Benjamin  died  seized, 
excepting  only  such  lands  as  the  said  Hannah  undertook  to 
sell  as  his  executrix."    * 

Under  the  authority  of  these  two  resolves,  Wm.  Sohier,  in 
consideration  of  three  thousand  dollars  paid  by  Daniel  Aus- 
tin &  als.,  on  the  sixth  day  of  Sept.,  1858,  by  his  deed  of  that 
date  duly  executed,  released  and  quitclaimed  to  said  Austin 
&  als.,  various  lots  and  parcels  of  real  estate  including  the 
demanded  premises,  the  deed  reciting  *^that  to  several  of  the 
narcels  no  title  is  given  save  a  title  as  mortgagee." 
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The  authority  of  Sohier  to  convey  the  interests  of  the  Joy 
estate  in  these  lands  under  these  resolves  was  presented  to 
the  Supreme  Court  of  this  state  for  its  consideration,  in  the 
case  of  WilHain9(m  vs.  Carlton^  51  Me.,  451.  The  deed  from 
Sohier  to  Cotting  in  that  case  being  in  all  respects  similar  to 
that  now  under  consideration.  In  that  case,  as  in  the  pres- 
ent, the  tenant  did  not  claim  under  the  Joy  heirs  or  devisees, 
but  was  a  stranger,  denying  the  validity  of  the  deed  when 
produced  in  evidence  by  the  complainant.  Mr.  Justice  Bar- 
rows, in  delivering  the  opinion  of  the  court,  p.  458,  says, 
**When  the  rights  of  citizens  have  been  invaded  by  any  unwar- 
rantable arbitrary  exercise  of  the  legislative  power,  it  is  the 
duty  of  this  court  to  afford  the  needed  redress,  and  to  declare 
the  act  a  nullity.  But  at  whose  instance  shall  this  be  done? 
Plainly  those  whose  rights  were  injuriously  affected  by  the 
act  complained  of,  their  representatives  or  assigns,  and  they 
only  can  call  upon  the  court  to  do  this.  A  stranger  to  those 
rights  merely  interposing  a  cavil  at  the  tenure  by  which  a 
neighbor  holds  his  property  cannot  be  permitted  to  do  it.  If 
this  respondent  claimed  under  the  devisees  or  trustees  ap- 
pointed under  the  wills  of  Benjamin  and  Hannah  Joy,  or  under 
the  remainder-men  referred  to  in  the  will  of  Benjamin,  the 
question  of  the  validity  of  the  resolves  might  be  fairly  before 
us.  It  nowhere  appears  and  it  is  not  even  suggested  that  he 
does  so  claim."  Guided  by  this  opinion  we  are  bound  to 
hold  that  these  resolves  are  constitutional,  and  that  by  virtue 
thereof  the  conveyances  made  by  Sohier  were  valid  and  oper- 
ative as  against  the  present  tenant.  It  is  further  claimed 
that  the  resolves  did  not  authorize  Sohier  to  assign  and  con- 
vey a  mere  mortgage  estate.  The  doubt  on  this  point  is  prin- 
cipally raised  upon  the  language  of  the  resolve  of  1847,  by^ 
which  Sohier  was  only  authorized  to  sell  and  convey  any^ 
lands  of  which  the  said  Benjamin  Joy  *^died  seized,  and  not 
included  in  any  of  the  contracts,  bonds  or  other  instruments 
for  the  conveyance  of  the  same,  made  by  the  said  Benjamin 
in  his  life  time,  and  now  undischarged  or  unsatisfied."    It  is- 
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He'B'er  in  1*2L  tlrj  were  dci  «::'': j«t  u>  be  again  conTeyed 
bT  S'.  r.  :^r.  ai-d  ;  La;  Le  iad  s  :•  xuzh :  rirr  to  c»:  arer  ao  t  land  cmoe 
ef.T»rf:Ted  bv  Jot  and  vLi.-h  Lad  been  s^bseqnentlr  recon- 
Tejed  to  him  in  mortgage.  This  eoostrocuon  we  are  not 
prep&red  to  ad:pc;  bat  it  is  not  neeeasarr  that  we  shoold 
xeiriikLlr  determine  what  is  the  true  eoostmetion  of  this 
Te»JiTe,  as  the  sarnaeqnent  resolTe  of  1852,  bejond  ail  qnea- 
tioo,  did  cofifer  upon  Sohier  foil  aoth'^ritr  to  make  the  sale 
and  c^jnTeyance,  if  the  former  resolre  was  not  sufficient  for 
that  purpose.  The  hmguage  of  the  resolre  of  1852,  after 
aathorizing  said  Sohier  to  sell  and  conver  the  whole  or  any 
parts  or  parcels  of  the  real  estate  of  which  Joy  died  seized  is 
as  follows :  ^Intending  hereby  that  under  this  lesolTe,  taken 
in  connection  with  the  resolve  before  mentioned,  the  powers 
of  sale  conferred  on  said  Sohier  shall  extend  to  the  whole 
estate  of  which  said  Benjamin  died  seized,  excepting  only 
such  lands  as  the  said  Hannah  undertook  to  sell  as  his  exec- 
utrix-" 

On  the  20th  Sept^  1858,  Austin  &  als.  conveyed  all  their 
interest  in  these  lands  under  the  Sohier  title  to  Jos.  Sher- 
burne, and  on  his  decease  Seward  Dill  was  appointed  admin- 
istrator on  his  estate,  and  at  a  probate  court  holden  at  Farm- 
ington  in  and  for  the  county  of  Franklin  on  the  1st  Tues- 
day of  April,  1859,  Dill  as  administrator  obtained  license 
*^  sell  the  whole  or  such  entire  portion  or  portions  of  said 
Sherburne's  real  estate  as  will  not  injure  the  residue  thereof, 
and  will  be  for  the  best  interests  of  all  persons  interested 
therein,  on  an  advantageous  offer  previously  made  therefor." 
On  the  81st  day  of  March,  1860,  Dill,  claiming  to  act  under 
and  by  virtue  of  the  authority  of  this  license,  sold  and  con- 
veyed the  demanded  premises  to  Ephraim  Rand  ^4n  consid- 
eration of  one  hundred  and  fifty  dollars,  being  the  sum  pre- 
viously offered  for  the  land  and  estate  described,  and  being 
authorized  and  enforced  by  said  court,  in  my  aforesaid  capac- 
ity, to  accept  said  offer  without  further  notice,"  as  said  Dill 
avers  in  his  deed  of  conveyance. 
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This  license  from  the  probate  court  of  Franklin  County  and 
the  petition  upon  which  it  was  granted  were  certainly  quite 
vague  and  indefinite.  No  specific  offer  for  any  particu- 
lar portion  or  for  the  whole  of  the  estate  is  shown  to  have 
been  presented  to  the  probate  court  for  its  sanction  and 
approval,  and  this  court  would  have  entertained  great  doubts 
as  to  the  validity  of  any  conveyance  by  its  authority,  if  it 
had  not  been  for  the  80th  sec.  of  ch.  71  of  R.  S.,  1857,  relat- 
ing to  sales  of  real  estate  by  executors,  &c.  By  this  section 
it  is  enacted,  ^4f  the  validity  of  such  sale  is  contested  by 
one  claiming  adversely  to  the  title  of  the  wife,  ward  or 
deceased  aforesaid,  or  by  a  title  not  derived  through  either, 
the  sale  shall  not  be  held  void  on  account  of  any  irregularity 
in  the  proceedings,  if  it  appears  that  the  license  was  granted 
by  a  court  of  competent  jurisdiction  and  the  deed  duly  exe- 
cuted and  recorded."  The  tenant  is  a  stranger  to  Sher- 
burne's title,  and  makes  no  claim  under  or  derived  through 
him  or  his  estate.  The  deed  to  Rand  was  duly  executed  and 
recorded  under  and  by  virtue  of  the  license  as  is  expressly 
asserted  in  the  instrument  itself,  and  no  question  is  made  as 
to  the  jurisdiction  of  the  probate  court  of  Franklin  County. 
So  that  we  are  brought  to  the  conclusion  that  under  the  cir- 
cumstances of  the  present  case,  as  against  this  tenant.  Rand 
acquired  by  Dill's  deed  as  administrator,  the  estate  and  inter- 
est in  the  premises  of  Sherburne  at  his  decease. 

In  Dec,  1840,  an  attempt  was  made  to  foreclose  this  and 
other  mortgages  given  to  Joy,  which  we  hold  to  have  been 
wholly  inoperative.  A  notice  was  published  three  weeks 
successively  in  the  Franklin  Register,  a  newspaper  printed  at 
Farmington,  in  the  county  of  Franklin,  which  purported  to 
be  signed  '^Hannah  Joy,  executrix  by  her  attorney  Mr.  Sher- 
burne." This  notice  was  headed  '^notice  of  foreclosure,"  and 
was  substantially  as  follows  :  "The  following  is  a  description 
of  mortgage  deeds  of  lots  or  parcels  of  land  in  Berlin,  form- 
erly plantation  No.  6,  in  the  county  of  Franklin,  formerly 
Oxford,  given  by  various  persons  hereinafter  named  to  Benj. 
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Joy  of  Boston,  deceased.  By  E.  Taft,  Nov.  22, 1828,  lot  No. 
2  in  the  6th  range,  west  of  the  4,000  acres,  covering  100 
acres." 

The  same  identical  description  of  fifty-two  other  mortgages 
is  contained  in  this  paper,  and  among  them  appears  the 
following :  **By  James  Hewey,  June  8,  1821,  west  half  of 
lot  No.  7,  and  south  half  of  lot  No.  8  in  the  3d  range,"  which 
are  the  premises  in  question.  The  notice  then  concludes  by 
stating  ^^that  the  above  described  mortg^^es  are  all  recorded 
in  the  registry  of  deeds  Oxford  County,  to  which  reference 
may  be  had  for  a  more  particular  description  of  the  land  in 
each  mortgage,  said  mortgages  are  given  as  security  for  the 
payment  of  certain  promissory  notes  as  described  in  each  of 
them,  the  condition  in  each  of  said  mortgages  is  broken,  and 
the  undersigned  as  executrix  of  the  last  will  and  testament 
of  Benj.  Joy  deceased  hereby  gives  notice  that  she  claims  to 
foreclose  the  same." 

It  does  not  appear  that  Hannah  Joy  was  ever  authorized  to 
act  as  executrix  of  the  will  of  Benj.  Joy  in  this  state,  and  we 
entertain  some  doubts  whether  a  foreign  executrix  could 
thus  foreclose  a  mortgage.  But  still  stronger  doubts  are 
entertained  as  to  the  validity  of  such  a  wholesale  attempt  to 
foreclose  fifty-two  mortgages,  given  to  Joy  by  different  indi- 
viduals at  different  times,  of  as  many  different  parcels  of 
land.  The  statute  certainly  never  contemplated  such  an 
aggregation  of  claims,  and  we  doubt  if  a  mortgagee  is  to  be 
put  to  the  trouble  and  perplexity  of  examining  so  compre- 
hensive a  document  to  ascertain  whether  his  estate  is  included 
therein.  The  recording  of  such  a  notice  in  the  registry, 
unless  the  name  of  every  mortgagee  contained  in  it  was  set 
forth  in  the  indices  of  deeds,  etc.,  would  certainly  afford  no 
knowledge  to  a  party  that  a  foreclosure  had  been  commenced 
against  him,  and  if  no  other  objection  existed  to  the  foreclos- 
ure, we  are  inclined  to  the  opinion  that  for  this  reason  it  was 
inoperative.  But  still  another  objection  is  presented  to  it, 
which  in  our  view  is  conclusive  against  that  foreclosure.    By 
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the  act  of  1888,  o.  888,  in  force  when  this  notice  was  given, 
it  was  provided  that  the  notice  should  be  published  in  some 
newspaper  printed  in  the  county  where  the  real  estate  was 
situated,  and  that  the  notice  and  certificate  of  its  publication 
should  be  recorded  in  the  registry  of  deeds  where  the  mort- 
gage is  recorded,  within  thirty  days  after  the  last  publication 
of  the  notice,  and  if  not  so  recorded,  the  same  shall  be  of  no 
avail  for  the  purposes  of  foreclosure. 

In  the  present  instance  the  mortgage  was  recorded  in 
Oxford  County,  whilst  the  notice  and  certificate  of  its  publi- 
cation were  recorded  in  the  registry  for  Franklin  County  in 
which  the  land  was  situated,  and  were  never  recorded  in 
Oxford  County  in  compliance  with  the  requirements  of  the 
act  then  in  force.  For  a  failure  in  this  respect,  in  the  language 
of  the  act  "the  notice  was  of  no  avail  for  the  purpose  of  fore- 
closure. It  may  be  observed  that  by  the  R.  S.,  1840,  c.  125, 
sec.  5,  the  law  in  this  respect  was.  altered,  and  the  notice  was 
required  to  be  recorded  ^in  each  registry  of  deeds  in  which 
the  mortgage  deed  is  or  by  law  ought  to  be  recorded." 

July  12,  1864,  in  consideration  of  twelve  dollars  Rand 
quitclaimed  all  his  interest  in  the  premises  to  the  demandant, 
who  thereby  acquired  all  the  rights  of  an  assignee  of  the 
mortgage  given  by  Hewey  to  Joy  in  1821,  and  he  immedi- 
ately commenced  the  present  action  for  the  recovery  of  the 
premises 

In  defence  it  is  claimed,  that  more  than  fifty  years  have 
elapsed  since  the  mortgage  was  given  to  Joy ;  that  the  origi- 
nal notes  and  mortgage  deed  are  not  produced ;  that  James 
Hewey  remained  in  the  occupation  and  improvement  of  the 
premises  over  forty  years  before  this  action  was  commenced, 
gtid  that  a  strong  cogent  presumption  of  payment  of  the 
mortgage  debt  arises  from  this  great  length  of  time  which 
has  elapsed,  and  from  the  other  circumstances  in  the  case. 
Such  is  the  presumption ;  but  it  is  only  a  presumption  ;  and 
if  from  all  the  evidence  the  court  is  clearly  of  opinion  that 
the  mortgage  debt  has  not  been  fully  paid,  and  that  the 
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mortgage  has  always  been  regarded  by  the  mortgageor  as  an 
outstanding  liability  and  incumbrance  upon  the  estate,  the 
presumption  of  payment  is  rebutted,  and  the  demandant  is 
entitled  to  his  remedy. 

The  facts  now  in  proof  before  us  clearly  satisfy  us  that 
the  mortgage  was  never  fully  paid  by  Hewey  or  his  son,  and 
that  until  1860  James  Hewey  always  so  regarded  it. 

In  1840,  James  Hewey  and  his  son  Owen  made  an  arrange- 
ment with  Mr.  Sherburne,  attorney  of  the  Joy  heirs,  by  which 
it  Ttas  agreed  that  on  payment  of  $175,  Sherburne  would 
assign  to  Owen  Hewey  the  notes  and  mortgage  of  James. 
Owen  gave  his  notes  for  this  amount  payable  in  four  annual 
installments*  Payments  iu  part  from  time  to  time  were  made 
upon  these  notes  by  Owen,  but  in  1848  the  arrangement  was 
broken.  Owen's  notes  were  surrendered  to  him  by  Sher- 
burne, and  he  received  back  from  Owen  his  obligation  in 
behalf  of  the  Joy  heirs  to  assign  the  mortgage  to  him.  Sher- 
burne in  his  deposition  testifies  that  this  took  place  by  the 
mutual  arrangement  of  James  and  Owen  Hewey  and  him- 
self, and  it  is  certainly  the  strongest  evidence,  that  at  that 
time  the  mortgage  had  not  been  fully  paid,  and  that  it  was 
so  understood  by  James  Hewey. 

Sherburne  further  testifies  that  he  was  the  attorney  for 
the  Joy  estate,  and  held  in  his  possession  James  Hewey's 
notes  until  the  fall  of  1853,  when  he  handed  them  over  to 
Amos  Getting  of  Boston,  an  agent  of  the  Joy  estate,  and 
that  at  that  time  the  notes  were  unpaid. 

Sherburne's  testimony  in  relation  to  this  point  is  fully 
sustained  by  that  of  Jos.  A.  Linscott,  to  whom  on  many 
occasions  both  James  and  Owen  Hewey  admitted  that  the 
Jay  mortgage  was  unpaid.  Linscott  states  ^^that  about  the 
time  or  soon  after,  Jos.  Sherburne  purchased  the  interest  of 
the  Joy  heirs,  Sept.  20,  1858,  they  both  told  him  the  old 
mortgage  given  to  Joy  was  still  outstanding  and  unpaid." 
This  admission  was  less  than  six  years  prior  to  the  com- 
mencement of  the  present  action,  and  there  is  no  evidence 
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to  show  that  it  has  since  beeti  paid  by  any  party.  On  the 
contrary,  on  the  trial  of  a  writ  of  entry  in  Franklin  county  in 
1861,  brought  by  E.  Rand  vs.  James  Hewey  for  the  recovery 
of  these  premises,  and  in  which  the  demandant  was  non- 
suited, James  did  not  give  any  testimony  in  his  own  behalf 
that  he  had  paid  the  notes,  or  that  they  had  been  paid  by 
any  one,  although  he  could  have  been  examined  as  a  witness 
at  that  time,  and  the  testimony  would  have  been  of  vital 
importance  in  the  cause. 

The  statutes  of  this  state  relating  to  real  actions  afford 
the  tenant  no  defence  on  the  ground  that  the  purchase  of 
the  demandant's  title  constituted  maintenance  or  cham- 
perty.   Movey  vs.  ffobson^  61  Me.,  62. 

Judgment  for  demandant  as  of  mortgage. 


THE  GEORGE  BURNHAM. 

Janttabt,  1872. 

1.  Shipping  articles,  containiDg  a  clause  prohibiting  seamen  from 

wearing  sheath  knives,  approved,  as  in   accord  with  the  act  of 
Congress  of  July  27,  1866. 

2.  A  dischajrge  of  seamen  by  the  master  at  the  inception  of  the 

voyage,  for  not  providing  themselves  with  suitable  clothing  and 
bedding  for  the  ordinary  perils  and  risks  of  the  voyage,  is  Justifiable. 

8.  It  is  an  implied  obligation  on  the  part  of  seamen,  as  a  part  of 
their  contract,  to  thus  prepare  themselves  to  perform  their  contract 
duty. 

4.  A  discliarge  of  seamen  by  the  master  at  the  inception  of  the 
voyage  is  justifiable,  when  they  are  quarrelsome  and  intend  mischief. 

6.  Seamen,  so  dtscliargedy  are  entitled  to  demand  wages  only  for  the 
time  they  have  actually  served. 

In  Admibaltt.  Libel  in  rem^  by  three  seamen,  demand- 
ing wages  for  the  entire  voyage  for  which  they  had  shipped, 
and  for  damages  for  breach  of  contract  in  being  wrongfully 
discharged  at  the  inception  of  the  voyage. 
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The  claimants  appeared  and  answered  that  the  master 
discharged  the  seamen  for  sufficient  cause,  and  tendered  them 
their  wages  for  the  time  they  had  actually  served. 

Mr.  Thomas  B.  Reed^  proctor  for  libellants. 
Mr.  Melvin  P.  Franks  proctor  for  claimants. 

Fox,  J.  This  libel  is  promoted  by  three  of  the  crew. 
They  shipped  on  board  the  brig  on  the  12th  of  December,  for 
a  voyage  from  this  port  to  Cuba  and  back  to  her  port  of  dis- 
charge. The  shipping  articles  provided  that  no  advances 
should  be  made  abroad  to  the  crew,  and  that  they  were  pro- 
hibited from  wearing  sheath  knives.  The  court  cannot  but 
commend  the  insertion  of  this  latter  clause  in  the  articles, 
and  the  attempt  to  bring  home  to  the  crew  positive  knowl- 
edge of  the  prohibition  of  their  use  of  so  dangerous  an 
instrument,  thereby  giving  efifect  to  the  provisions  of  the  act 
of  Congress  of  July  27, 1866,  by  which  the  wearing  of  sheath 
knives  by  seamen  in  the  merchant  service  is  prohibited,  and 
the  master  or  ofiSoer  in  command  is  required  to  inform  every 
person  offering  himself  to  ship  of  the  provisions  of  the  act, 
and  to  require  his  compliance  with  the  law,  under  a  penalty 
of  fifty  dollars  for  each  omission.  The  crew  came  on  board 
between  two  and  three  o'clock  of  the  afternoon  of  the  27th, 
having  been  ordered  to  be  there  immediately  after  dinner. 
The  brig  was  then  at  Merchant's  Wharf.  The  libellants 
assisted  in  loosing  the  sails  and  endeavoring  to  get  the  ves- 
sel under  way,  but  she  touched  on  the  banks,  and  the  sails 
were  furled  and  all  hands  were  allowed  to  go  on  shore  till 
about  eleven  o'clock  at  night.  They  then  returned,  but 
could  not  succeed  in  hauling  the  brig  out  of  the  dock,  as  she 
was  still  aground.  The  crew  again  left  and  returned  the 
next  morning,  at  which  time  the  master  discharged  the  libel- 
lants, and  refused  to  allow  them  to  go  in  the  brig,  although 
they  all  expressed  their  desire  to  complete  the  voyage.  At 
that  time  the  master  informed  them  that  he  had  learned  they 
were  quarrelsome  fellows,  who  would  make  trouble  on  board, 
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and  that  they  were  not  provided  with  proper  clothing  and 
bedding  necessary  for  the  voyage.  This  libel  against  the 
vessel  was  commenced  the  next  day,  demanding  full  wages 
for  the  entire  voyage  and  also  damages  for  the  breach  of 
contract. 

Upon  the  matter  of  damages,  the  court  at  the  hearing  inti- 
mated that  as  the  discharge  if  wrongful  was  at  the  home 
port,  before  the  voyage  had  actually  commenced,  the  libel- 
lants  would  not  be  entitled  to  demand  full  wages  for  the 
entire  voyage,  but  would  only  be  entitled  to  an  indemnity 
in  a  reasonable  sum  for  the  services  actually  rendered,  and 
compensation  for  any  special  damage,  if  any  had  been  sus- 
tained ;  and  such  Judge  Story  in  ex  parte  Qiddings^  2  Mas., 
58,  declares  to  be  the  settled  rule  in  England,  distinguishing 
between  the  case  where  the  voyage  is  broken  up,  and  the 
crew  wrongfully  dismissed  before  the  voyage  is  begun,  and 
the  case  where  they  are  dismissed  wrongfully  after  the  voy- 
age is  begun,  in  which  latter  case  only,  are  they  by  the  law 
of  England  entitled  to  wages  for  the  whole  voyage. 

By  the  Ordannance  de  la  Marine^  b.  8,  tit.  rv,  a.  m,  1  Valin, 
686,  it  was  provided  that  "if  the  voyage  was  broken  up  by 
the  owners,  master  or  merchants  before  the  departure  of  the 
ship,  the  seamen  hired  by  the  voyage,  by  the  run,  shall  be 
paid  for  the  time  by  them  spent  in  equipping  the  ship,  and 
one-fourth  part  of  the  amount  they  would  receive  if  the  voy- 
age had  been  completed ;  and  those  hired  by  the  month  shall 
be  paid  proportionately,  according  to  the  ordinary  length 
of  the  voyage."  Article  x,  1  Valin,  706,  compelled  the 
master,  if  he  discharged  a  seaman  without  good  cause  before 
the  voyage  was  begun,  to  pay  him  one-third  of  his  wages, 
and  the  whole  if  discharged  in  the  course  of  the  voyage 
together  with  the  expense  of  his  return  ;  and  these  amounts 
the  owners  were  not  rquired  to  refund  to  the  master. 

Definite  proportions  of  the  entire  wages  to  be  earned  were 
aUowed  to  the  crew  in  case  of  wrongful  dismissal  before  the 
voyage  was  begun,  by  various  ancient  ordinances  and  rules 
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of  the  sea,  but  none  of  these  have  ever  received  the  sanction 
or  approval  of  courts  of  admiralty  in  England  or  this  coun- 
try, so  far  as  the  court  is  advised ;  but  it  has  been  deemed 
more  just  and  equitable  in  each  case  to  award  to  the  seamen 
a  full  and  complete  indemnity  for  the  breach  of  contract. 

When  the  libellants  came  on  board  the  brig  on  the  27th, 
they  brought  with  them  a  straw  bed  and  one  blanket,  which 
were  claimed  by  Collins  as  his  property ;  neither  of  the  other 
libellants  had  bed  or  bedding  of  any  kind.     A  German  boy, 
who  had  shipped  as  an  ordinary  seaman,  came  with  them, 
and  he  was  equally  destitute.    An  old  man,  Hawkins,  accom- 
panied them,  who  had  not  shipped  as  one  of  the  crew,  but 
had  been  rejected  by  the  master  on  account  of  his  age.    An 
attempt  was  made  by  the  runners  of  the  boarding  house  to 
substitute  him  in  place  of  one  of  the  crew  who  had  shipped 
and  absconded.     Hawkins  was  provided  with  a  bed,  bedding, 
chest  and  clothing  suitable  for  the  voyage;  neither  of  the 
libellants  had  any  chest,  and  whatever  clothing  they  pos- 
sessed  was  stowed  in  their  bags,  each  having  one.     On 
inquiry  of  them,  as  witnesses,  as  to  their  clothing,  they  stated 
tbey  had  enough,  but  it  was  impossible  to  obtain  from  either 
of  them  a  full  and  accurate  description  of  it ;  each  claimed 
he  had  a  pair  of  mittens,  but  whether  of  cotton  or  wool  they 
could  not  tell.    When  interrogated  as  to  their  socks,  each 
asserted  he  had  some,  but  could  not  say  whether  they  were 
thick  or  thin,  or  of  what  material,  and  were  uncertain  as  to 
the  number  of  pairs.    Some  of  them  had  no  heavy  frocks, 
but  as  they  stated  had  instead  woolen  shirts.     Their  clothing 
was  left  on  board  the  brig  and  was  afterwards  overhauled 
and  examined  by  the  master  in  the  presence  of  police  officers 
and  others,  and  he  describes  it  generally  as  nothing  but  a 
lot  of  old  rags.     The  master  having  at  the  time  assigned  as 
a  reason  for  not  allowing  these  men  to  complete  the  voyage 
their  want  of  clothing,  bedding,  &c.,  and  having  discharged 
them  from  the  vessel,  was  he  justified  in  so  doing? 

It  will  not  probably  be  contended  by  any  one,  that  in  the 
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month  of  December  for  such  a  voyage,  a  master  is  obliged  to 
receive  his  orew,  if  they  should  come  on  board  either  half 
naked,  or  clothed  in  their  summer  raiment  without  other 
outfits ;  and  if  this  is  conceded,  the  case  at  once  resolves 
itself  into  the  question,  were  these  men  suitably  equipped 
for  the  voyage,  prepared  to  perform  their  part  of  the  con- 
tract? 

There  is  no  direct  evidence  before  the  court  to  show 
whether  the  George  Bumham  was  provided  with  any  heat- 
ing apparatus  in  her  forecastle,  but  it  is  understood  by  the 
court,  that  in  vessels  of  her  description,  bound  on  such  a  voy- 
age, it  is  not  customary  to  furnish  them  with  anything  of  the 
kind,  though  sometimes  heat  is  received  from  the  cook's 
galley,  by  an  aperture  in  the  partition  separating  the  two 
compartments;  and  the  court  is  of  the  opinion,  that  as  the 
case  is  presented,  the  libellants  were  not  suitably  provided, 
and  in  a  proper  condition  to  discharge  the  duties  of  seamen 
on  the  contemplated  voyage.  They  were  to  leave  this,  port 
in  the  latter  part  of  December,  and  by  the  terms  of  the  ship- 
ping articles  were  to  return  in  this  brig  to  her  port  of  dis- 
charge, which  would  probably  bring  them  upon  the  coast  in 
February,  the  coldest,  most  severe  and  inclement  month  in 
the  year ;  and  it  must  be  remembered,  that  their  contract 
expressly  stipulated  that  they  were  not  to  receive  any  advance 
abroad.  It  was  their  duty  therefore  before  sailing,  to  pro- 
vide themselves  with  a  suitable  outfit,  such  as  would  be 
reasonably  fit  and  proper  for  them,  to  protect  them  from, 
cold  and  exposure  as  far  forth  as  was  practicable  for  men 
called  upon  to  perform  the  duties  of  seamen  on  board  sueh 
a  vessel  on  such  a  voyage.  A  single  straw  bed  and  one 
blanket  only  for  three  men  on  board  a  vessel  bound  off  this 
coast  in  December  and  returning  in  February,  it  needs  no 
argument  to  demonstrate  were  wholly  inadequate  for  their 
protection  and  health.  It  is  not  unfrequently  the  case  in 
such  voyages,  that  the  crew  are  for  weeks  exposed  to  the 
severest  cold,  the  sea  breaking  over  them,  and  every  thing 
24 
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ice  bound.  Id  soch  condition  what  would  have  become  of 
these  men,  with  no  other  clothing  or  bedding  than  that 
brought  by  them  on  board?  What  warmth  would  a  single 
blanket  and  a  straw  bed  afford  to  a  worn  and  chilly  seaman 
in  a  cold  forecastle,  with  every  thing  about  him,  including 
his  clothing,  wet  and  stiff  with  ice?  They  must  all  have 
been  inevitably  terrible  sufferers  from  their  exposure  and 
improvidence,  have  had  their  hands  and  feet  frost  bitten, 
and  become  utterly  incapable  to  discharge  their  duties  as 
■seamen;  and  it  is  by  no  means  improbable  that  some,  if 
jiot  all,  would  have  been  so  badly  affected,  as  to  be  made 
^cripples  for  life.  Every  season  seamen  are  taken  to  the 
Marine  Hospital  here  in  such  condition  from  exposure  to 
the  cold  at  sea,  as  to  require  amputations ;  and  it  is  but  two 
or  three  years  since  a  sailor  was  before  this  court,  both  of 
whose  limbs  had  been  amputated  above  the  knee  on  account 
of  his  injuries  from  such  exposure. 

When  it  is  remembered  that  these  men  were  not  provided 
with  proper  protection  for  either  their  hands  or  feet, — for  a 
•single  pair  of  mittens  and  one  or  two  pairs  of  old  socks  are 
not  deemed  sufficient  for  that  purpose, — ^the  court  can  but 
hold  that  the  libellants  had  not  performed  their  part  of  the 
jcontraot  in  not  suitably  preparing  themselves  to  meet  the 
ordinary  perils  and  risks  of  the  voyage.  To  be  sure,  it  is 
nowhere  expressly  stipulated  in  the  shipping  articles  that  the 
crew  shall  thus  be  provided,  but  in  this,  as  in  many  other  con- 
tracts, there  are  implied  obligations  on  both  sides.  Nothing 
is  expressly  stipulated  by  the  master  as  to  the  provisions  to 
.be  furnished  by  him  to  the  crew ;  but  it  will  not  be  questioned 
that  the  obligation  was  imposed  upon  him  to  provide  such 
as  are  suitable  and  usual  on  such  a  voyage ;  and  so  likewise 
on  the  part  of  the  seamen,  the  court  holds  without  hesita- 
tion, that  it  is  implied  by  their  contract,  that  they  will  be 
provided  with  all  needful  apparel,  reasonably  suitable  for 
their  use  and  protection  on  the  particular  voyage  for  which 
they  contract. 
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A  vessel  could  hardly  be  deemed  seaworthy,  and  great 
doubts  are  entertained  whether  an  insurance  would  be  bind- 
ing, if  a  master  knowingly  allowed  his  crew  to  commence 
their  voyage,  so  utterly  destitute  of  necessary  clothing  as 
these  libellants  are  shown  to  have  been.  In  case  they  should 
encounter  heavy  severe  weather,  and  meet  with  disasters  on 
this  coast  at  this  season  of  the  year,  they  necessarily  must 
soon  have  become  utterly  incapable  to  discharge  their  duties 
in  the  management  of  the  ship,  and  the  vessel  and  all  on 
board  from  this  cause  would  have  been  lost,  unless  assistance 
could  be  obtained  from  some  other  quarter.  If  these  men 
had  thus  suffered  or  perished  from  their  own  imprudence, 
the  master  would  have  been  charged  with  a  great  want  of 
humanity,  and  with  grossest  neglect  of  the  comfort  and  safety 
of  his  crew ;  and  the  court  therefore  feels  fully  justified  in 
deciding,  that  he  not  only  had  the  legal  right,  but  that  it 
was  his  duty  to  act  on  this  objection,  taken  by  him  at  the 
tim^,  to  their  destitute  condition  and  want  of  necessary 
clothing,  and  as  they  did  not  offer  to  remedy  the  difficulty 
and  procure  what  was  reasonably  necessary  and  proper,  that 
they  have  no  cause  of  complaint  for  his  refusal  to  allow  them 
to  continue  as  a  part  of  his  crew. 

It  is  claimed  that  Collins  was  better  provided  for  than  the 
other  libellants ;  and  it  is  true  that  he  was  possessed  of  a 
straw  bed  and  one  blanket ;  but  it  does  not  appear  that  in 
other  respects  he  was  any  better  equipped  than  the  others  ; 
and  the  court  therefore  does  not  feel  called  upon  to  make 
any  distinction  or  exception  in  his  behalf. 

It  is  argued  that  the  want  of  clothing  is  a  matter  merely 
personal  to  the  seamen  ;  that  if  they  choose  to  go  to  sea  in 
this  condition  they  will  be  the  only  sufferers ;  but  such  is  not 
the  case ;  the  rest  of  the  crew  and  the  officers  have  the 
deepest  interest  in  all  hands  being  well  clothed  and  prepared 
to  meet  exposure.  If  one  man  is  incapacitated,  the  others, 
from  necessity  and  self-preservation,  are  obliged  to  discharge 
his  duties.    Extra  labor  is  thus  thrown  upon  the  more  pru- 
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dent  and  c&refoL  &cd  if  manj  of  the  crew  beeome  thus  dift- 
mbled,  the  greatest  exertions  of  the  others  maj  prore  fdtile, 
and  all  on  board  perish  br  rea£-  •n  of  the  imprudence  of  their 
shipmates. 

It  may  be  orged  that  no  precedent  for  these  views  is  to  be 
found  in  the  reporte<l  decisions  of  the  admiralty  ooort ;  bat 
questions  are  constantly  arising,  and  as  they  are  presented 
for  its  decisioa.  it  is  the  dotv  of  a  court  of  admiralty  to 
apply  to  their  solution  the  well  recognized  and  long  estab- 
lished principles  of  maritime  law,  sanctioned  and  adopted  by 
all  admiralty  courts,  rather  than  to  spend  a  long  time  in 
searchii^  to  ascertain  if  the  precise  question  inTolred  has 
erer  been  adjudicated  by  any  co-ordinate  court,  yielding  of 
course  in  submission  to  the  authority  of  any  appellate  court, 
which  has  expressly  determined  it. 

Seamen  are  the  wards  of  the  court  of  admiralty,  and  that 
court  has  ever  been  in  the  habit  of  extending  towards  them 
a  pectdiar  protecting  favor  and  guardianship.  Reckless, 
thoughtless  and  improvident,  regarding  only  their  present 
comfort  and  enjoyment,  taking  no  thought  or  care  for  the 
future,  they  are  when  on  shore  easily  overreached,  exposed 
to  all  sorts  of  temptations,  and  under  the  control  and  author- 
ity of  those,  who  so  long  as  they  control  the  seamen's  wages, 
are  ever  ready  to  tempt  and  aid  them  in  the  gratification  and 
indulgence  of  every  desire,  however  detrimental  and  injuri- 
ous it  may  be,  pandering  to  their  lowest  appetites  until  their 
earnings  are  exhausted,  and  then  thrusting  them  on  board  any 
kind  of  a  vessel  that  can  float  long  enough  to  leave  the  port, 
at  the  most  inclement  season,  and  in  most  instances  in  utter 
destitution  and  need  of  every  requisite  for  their  protection 
on  the  voyage.  The  court  cannot  therefore  question,  that 
it  is  as  much  its  duty  to  intervene  and  protect  seamen  against 
their  own  reckless  improvidence,  and  to  require  them  to  pro- 
vide themselves  with  necessary  raiment  when  they  com- 
mence a  voyage  of  danger  and  exposure,  as  it  is  to  take  care 
that  they  are  not  imposed  upon  by  the  superior  shrewdness 
of  the  master  and  owners. 
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This  construction  of  the  law  must  tend  to  greatly  promote 
the  welfare  of  the  seaman,  as  he  will  not  only  be  much  better 
protected  against  suffering  and  exposure,  but  when  on  shore 
will  be  induced  to  lay  aside  a  portion  of  his  hard  earned 
wages  to  furnish  him  with  the  necessary  supplies.  His 
earnings,  instead  of  being  wasted  and  productive  of  injury 
rather  than  benefit  to  him,  will  contribute  to  his  comfort  and 
enjoyment ;  he  will  not  be  so  completely  under  the  control  of 
his  worthless  associates,  who  care  only  for  the  plunder  they 
can  gain  from  him ;  possessing  some  little  property,  be  will 
soon  become  more  independent,  and  his  own  master  when  on 
shore ;  he  will  acquire  habits  of  thrift,  temperance  and  econ- 
omy, and  gradually  think  more  of  himself  and  his  opportuni- 
ties for  improvement ;  he  will  abandon  his  bad  habits  and 
low  company,  will  endeavor  to  rise  in  his  calling  above  the 
grade  of  a  seaman,  and  to  educate  himself  for  the  position  of 
an  officer,  and  thus  in  every  way  his  own  welfare  as  well  as 
the  interest  of  commerce  will  be  greatly  advanced  and  pro- 
moted. The  court  well  remembers,  when  at  this  port  it 
was  almost  invariably  the  case  that  every  sailor  possessed  his 
sea-chest  well  filled  with  comfortable  clothing;  and  the  sooner 
this  custom  is  revived,  the  better  will  it  be  for  the  seamen 
and  all  interested  in  navigation,  as  it  is  confidently  believed 
it  will  do  much  to  improve  the  character  of  our  sailors,  both 
for  seamanship,  and  good  conduct  and  behavior,  which  the 
court  has  reason  to  believe  are  much  below  the  standard  of 
thirty  or  forty  years  since. 

Another  cause  for  the  discharge  of  these  seamen,  which 
was  assigned  at  the  time  by  the  master,  Wiis  that  he  had 
learned  they  were  quarrelsome  and  intended  mischief.  It 
appears  that  the  libellants  are  all  Englishmen  who  shipped 
under  the  names  of  Edward  Collins,  James  Smith,  and  Mar- 
tin McDonald.  They  admitted,  with  considerable  evasion 
and  reluctance,  that  they  were  step-brothers,  and  certainly 
from  the  commencement,  all  manifested  a  very  strong  desire 
to  ship  in  this  particular  vessel.    At  the  time  they  applied 
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to  the  master  to  ship  them,  he  referred  them  to  the  shipping 
master,  but  stated  that  he  was  bound  to  have  none  but  quiet, 
peaceable  men,  and  this  requirement  of  the  master  was 
enjoined  by  him  on  the  shipping  master,  and  by  him  com- 
municated to  the  libellants  when  they  shipped.  One  or  two 
of  them,  in  disregard  of  the  provision  in  the  articles,  came 
on  board  with  their  sheath  knives  strapped  around  them,  and 
they  obeyed  the  orders  of  the  officers  as  appears  with  about 
the  usual  amount  of  grumbling  and  dilatoriness.  The  master 
had  been  advised  that  they  were  bad  fellows,  of  bad  reputa- 
tion, and  was  not  satisfied  with  their  behavior  while  on  board ; 
and  for  this  reason,  as  well  as  their  want  of  clothing,  he  dis- 
charged them,  offering  to  pay  them  for  the  time  that  they 
had  been  employed.  The  court  is  satisfied  that  the  master 
formed  a  correct  opinion  as  to  the  character  of  these  men,  for 
it  now  appears,  although  it  was  not  at  that  time  known  to 
the  master,  that  on  Christmas  the  libellants  all  went  on 
board  the  steamer  Forest  City,  and  without  justification 
assaulted  a  number  of  her  crew,  and  that  Collins  was  especially 
active,  flourishing  his  knife  and  cutting  the  clothing  of  one 
of  them.  The  excuse  assigned  for  their  conduct  is,  that  they 
accompanied  a  third  party  on  board,  and  that  he  was  assaulted 
by  some  of  the  crew  of  the  Forest  City,  and  the  libellants 
thereupon  interfered  to  keep  the  peace.  The  court  cannot 
consider  the  indiscriminate  slashing  by  Collins  with  his 
knife  of  whichever  of  the  Forest  City  crew  happened  to  be 
near  him,  as  a  judicious  and  laudable  method  to  preserve  the 
peace.  Such  behavior  rather  manifests  the  fighting,  quaiTel- 
some  disposition,  which  the  master  had  protested  against^ 
and  for  this  cause  also  the  court  holds  their  discharge  was 
justifiable.  The  master  having  offered  to  pay  the  libellants 
for  their  time  whilst  on  hoards  a  decree  may  be  entered  for 
that  amount  without  costs* 
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GEORGE  S.  MARSH  vs.  NATHANIEL  W.  WHITMORE. 

Frbbuabt,  1872. 

1.  The  answer  to  a  bill  in  equity*  so  far  as  responsive,  is  to  be  taken 

as  tme^nnless  disproved  by  evidence  of  greater  weight  than  the  tes- 
timony of  a  single  witness. 

2.  Bonds,  pledged  as  security  for  liability  incurred  by  the  pledgee, 

cannot  be  purchased  by  him,  even  though  they  are  sold  at  public 
auction. 

8.  Bonds,  purchased  by  the  pledgee  at  such  sale,  may  be  redeemed 
by  the  pledgor  at  his  pleasure  within  a  reasonable  time. 

4.  Ruch  purchase  is  voidable  by  the  pledgor,  and  not  absolutely  void. 

5.  The  pledgor,  having  knowledge  of  all  the  circumstances  of  the 

sale,  after  the  lapse  of  eleven  years  is  barred  in  equity  from  avoiding 
the  sale  by  his  own  laches. 

6.  If  such  pledgor  would  avoid  the  effect  of  each  lapse  of  time  in 

equity,  on  the  ground  of  concealed  fraud,  he  must  set  forth  in  his 
bill  with  particularity,  when  and  by  what  means  the  fraud  was  dis- 
covered. 

7.  Neglect,  by  an  attorney  at  law  of  his  duty  in  collecting  demands 

left  with  him  for  collection,  is  not  a  subject  of  equity  jurisdiction, 
as  the  parties  have  a  full  and  complete  remedy  at  law. 

8.  An  officer  has  a  right  to  require  indemnity  from  the  plaintiff 

before  he  is  compelled  to  attach  property  of  the  debtor. 

9.  An  attorney  at  law  is  Justified  in  acting  according  to  the  decision 

of  the  supreme  court  of  a  state,  although  it  be  afterwards  reversed^ 
by  the  Supreme  Court  of  the  United  States. 

In  Equity.  Bill  by  a  pledgor,  charging  that  the  respond- 
ent fraudulently  converted  to  his  own  use  bonds  given  him 
as  a  pledge,  and  asking  that  he  account  for  the  same. 

The  answer  denied  all  fraud,  and  alleged  that  the  bonds 
were  lawfully  sold  and  applied  to  the  payment  of  the  pledgor's 
debt,  the  payment  of  which  they  were  pledged  to  secure. 

Mr.  Hanno  W.  O-age^  Mr.  A.  G.  Stinchfield  and  Mr.  Sewall 
C.  StrotUi  solicitors  for  orator. 

Mr.  Artemas  Lilhey^  solicitor  for  respondent. 
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Fox,  J.  The  rule  being  well  established  in  equity,  that 
all  the  allegations  of  the  answer,  which  are  responsiye  to  the 
bill,  shall  be  taken  as  true,  unless  they  are  disproved  by  evi- 
dence of  greater  weight  than  the  testimony  of  a  single  witness, 
it  becomes  important  to  compare  the  bill  and  answer  to  ascer- 
tain how  far  the  latter  is  to  be  deemed  evidence  in  the  case, 
as  the  only  evidence  produced  by  the  complainant  in  support 
of  his  bill  is  his  own  testimony,  and  some  few  exhibits  which 
are  not  very  material. 

The  bill  was  filed  March  12, 1869,  and  charges,  that  in  1855 
t)u)  complainant  owned  f6,500  of  bonds  of  the  Kennebec  and 
Portland  Railroad,  issued  in  October,  1852,  and  $2,000  of  notes 
of  said  corporation ;  that  being  indebted  to  certain  parties 
in  the  state  of  Maine,  he  retained  the  respondent,  a  coun- 
sellor at  law,  as  his  counsel  and  attorney  to  effect  a  compro- 
mise with  his  creditors,  the  respondent  agreeing  to  advance 
money  for  that  purpose,  if  the  complainant  would  entrust 
and  deliver  to  him  the  bonds  and  notes  as  security  and  indem- 
nity for  his  advances  and  a  fair  and  reasonable  compensation 
for  his  services ;  that  confiding  in  the  respondent  as  his  coun- 
sel and  agent,  he  delivered  to  him  the  bonds  and  notes,  who 
received  the  same  upon  the  trust  aforesaid,  and  agreed  not 
to  sell  or  dispose  of  said  securities  without  complainant's  con- 
sent, and  not  to  claim  or  demand  thereof  more  than  was  fair 
or  sufficient  to  fully  indemnify  him  for  his  advances  and  ser- 
vices, and  when  indemnified,  to  return  to  complainant  on 
demand  so  much  and  such  parts  thereof  as  were  not  neces- 
sary to  indemnify  him ;  that  at  the  time  the  securities  were 
delivered  to  Whitmore,  complainant  instructed  him  to  sue 
the  notes  and  attach  certain  personal  property  of  the  corpo- 
ration pointed  out  by  complainant,  and  if  not  thus  paid  to 
collect  the  same  from  the  stockholders  who  were  personally 
liable,  and  that  Whitmore  agreed  to  attend  diligently  to  the 
collection  of  the  same.    The  bill  further  charges  as  follows : 

"That  on  or  about  the  first  day  of  October,  A.  D.  1856,  at 
said  Gardiner,,  your  orator  not  consenting  thereto,  the  said 


MAINE,  1872.  898 


Marsh  vs.  Whitmore. 


Whitmore,  in  violation  of  said  trust  and  of  his  duty  as  coun- 
sel, attorney,  and  agent  of  your  orator  as  aforesaid,  caused 
said  bonds  to  be  sold  at  auction. 

"And  your  orator  further  shows  unto  your  honors  that  the 
said  Whitmore,  as  well  before  as  after  said  sale,  pretended 
and  represented  to  your  orator  that  he  had  expended  large 
sums  of  money  and  incurred  great  expense  for  and  on  account 
of  your  orator  in  the  premises,  and  that  his  said  advances  and 
services,  together  with  the  amount  due  and  owing  him  for 
his  said  advances  to  your  orator,  greatly  exceeded  the  fair 
value  of  said  securities  entrusted  to  him  as  aforesaid ;  that 
the  sale  of  said  bonds  as  aforesaid  was  a  bona  fide  sale  after 
due  and  sufBcient  notice  and  advertisement  thereof;  that  said 
bonds  brought  all  they  were  fairly  worth  in  the  market; 
that  the  purchaser  was  a  bona  fide  purchaser  thereof  at  said 
sale ;  that  said  notes  were  of  no  value  and  were  not  collect- 
able of  said  company  or  of  the  stockholders  of  said  company, 
and  that  your  orator  was  largely  indebted  to  him  for  his  said 
advances  and  services  after  he  had  fairly  and  faithfully  real- 
ized out  of  said  securities  so  entrusted  to  him,  all  they  were 
fairly  worth ;  and  your  orator  confiding  in  him  as  his  counsel, 
attorney,  and  agent  as  aforesaid,  believed  such  representa- 
tions to  be  true. 

"And  your  orator  is  now  informed  and  believes  and  charges, 
that  the  amount  due  and  owing  the  said  Whitmore  by  your 
orator,  for  his  said  advances  to  your  orator  and  on  his  account, 
and  for  services  rendered  as  aforesaid,  was  the  sum  of  twenty- 
five  hundred  dollars  or  thereabouts,  and  no  more ;  that  the 
representation  of  the  said  Whitmore,  that  there  was  due  him 
from  your  orator  a  much  larger  sum  than  said  securities  were 
fairly  worth,  or  than  could  be  fairly  realized  therefrom,  were 
and  are  untrue ;  that  the  sale  of  said  bonds  as  aforesaid  was 
not  a  bona  fide  sale  upon  due  notice  and  sufficient  advertise- 
ment thereof;  that  Robert  Thompson,  who  attended  said  sale 
and  became  the  purchaser  of  said  bonds,  did  so  by  the  pro- 
curement of  said  Whitmore ;  that  said  Thompson  bid  in  said 
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bonds  not  for  himself  or  oa  ha  own  aceonnt.  bat  &r  sal  on 
aceount  of  wadd  Whitmore*  and  for  much  Leas  nhan  ?he  real 
Tala^^  therefor,  tiz  ;  for  and  at  the  rate  ot  fire  cents  en  a  dol- 
lar or  thereabontft,  as  jonr  orator  s  informed  and  belieTcs ; 
that  the  said  bonds  were  nerer  deliTered  to  the  sud  T!ii:>mp- 
son  after  said  pretended  sale^  and  he  paid  nc'thfrg  there- 
for; iitSLt  said  bonds  were  at  the  time  of  the  sale  and  repre^ 
sentations  aforesaid,  as  the  said  Whitmore  well  koew,  of 
the  fair  ralue  of  96^)0  or  thereaboatSi*  and  said  sale  was  so 
marie  in  order  to  deceire,  de&acd,  and  injcLre  toot  orator  in 
the  prem].<«es,  and  for  the  purpose  of  defeating  and  eiLtznguisb- 
ing  laid  trcut  and  yonr  orator's  right  to  reclaim  and  redeem 
said  securities,  and  that  said  Whitmore  might  obtain  the 
title  to  the  same  for  much  less  than  the  real  Talne  thereof ; 
that  said  notes  were  at  the  time  thej  were  recerred  br  said 
Whitmore  and  long  afterwards  collectable  of  said  companj 
and  of  the  stockholders  of  said  companr,  as  the  said  Whit- 
more well  knew ;  and  that  if  said  notes  had  not  been  col- 
lected by  said  Whitmore,  the  failure  to  collect  them  is  attrib- 
utable solely  to  his  gross  neglect,  by  reason  whereof  he  has 
become  and  is  justly  chargeable  with  the  full  amount  of  said 
notes  and  interest  thereon.'' 

^And  your  orator  further  alleges,  that  he  did  not,  until 
lately,  by  reason  of  the  fraudulent  concealments  of  said 
Whitmore  in  the  premises,  come  to  a  knowledge  of  the  mat- 
ters and  things  alleged ;  that  he  was  ignorant  touching  the 
fraudulent  conduct  and  practices  of  said  Whitmore ;  and  that 
he  was  wholly  ignorant  of  his  rights  in  this  regard,  or  that 
he  could  have  redress  at  law  or  in  equity  touching  the  prem- 
ises, and  remained  so  till  he  had  consulted  counsel  and  been 
advised  just  previous  to  filing  this  bill  of  complaint ;  that 
within  two  years  he  had  demanded  of  said  Whitmore  an 
account  of  said  trust  property  and  of  the  amount  received 
by  him  on  account  of  the  same  which  he  unreasonably  neg- 
lected and  refused  to  render.'* 

•♦Wherefore  he  prays,  that  he  may  be  required  to  make 
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full,  true  and  direct  answer  to  all  and  singular  the  matters 
therein  before  stated  and  charged,  and  also  to  the  several 
interrogatories  thereunder  written,  and  that  he  may  be 
required  to  account,  &c.,  and  surrender  the  stock  received 
by  him  in  exchange  for  said  bonds,  or  pay  the  value  thereof 
in  money,  &c." 

The  second  specific  interrogatory  contained  in  the  bill  is : 

^^ Whether  you  caused  said  bonds  or  notes  to  be  sold  at 
auction  about  October  1, 1856,  and  what  advertisement  of 
such  sale  you  gave  ?  Whether  they  were  bid  in  by  one  Rob- 
ert Thompson,  and  if  so,  whether  he  purchased  for  himself 
and  on  his  own  account,  or  for  you  and  your  account  ? 
Whether  you  delivered  the  same  to  him  after  said  sale,  and 
at  what  price  were  they  struck  off  to  him?  If  not  bid  in  by 
said  Thompson,  then  by  whom  and  for  how  much  ?" 

And  the  fifth  is  : 

"Whether  you  represented  to  the  plaintiff  after  the  sale  of 
said  bonds,  that  you  had  made  such  sale  at  public  auction 
after  duly  advertising  the  same,  and  such  sale  was  bona  fide  ?" 

The  respondent  in  his  answer  admits  he  was  an  attorney 
at  law,  but  denies  that  he  was  ever  employed  by  the  com- 
plainant as  his  attorney  or  agent,  or  in  any  capacity  to  adjust 
and  compromise  his  liabilities  with  his  creditors,  and  avers, 

"That  he  never  undertook  to  effect  such  a  compromise,  or 
to  advance  money  for  that  purpose,  and  that  the  bonds  and 
notes  mentioned  in  the  bill  were  not  entrusted  to  him  for  any 
such  purpose  as  is  alleged  in  the  bill ;  but  that  it  is  true,  that 
on  July  13,  1855,  he  did  receive  of  the  complainant  $6,500 
of  the  bonds  to  secure  H.  W.  Paine  and  himself  against  any 
and  all  liabilities  which  they  or  either  of  them  had  or  might 
incur  for  or  on  account  of  said  complainant,  and  especially 
to  secure  the  payment  of  three  notes  of  that  date,  given  by 
complainant  to  respondent,  and  amounting  to  $8,481.57,  and 
also  to  secure  the  payment  of  a  note  of  $90  given  by  com- 
plainant to  C.  Danforth  on  which  said  Whitmore  was  surety. 

^That  complainant  never  paid  either  of  said  notes,  although 
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repeatedly  urged  so  to  do,  and  that  Aug.  27, 1856,  he  and 
Paine  notified  complainant  that  the  bonds  would  be  sold  at 
auction  Oct.  1, 1856,  at  Gardiner,  if  the  notes  were  not  paid, 
but  at  the  earnest  solicitation  of  complainant  and  his  promise 
that  he  would  soon  adjust  the  whole  matter,  the  sale  was 
waived ;  that  complainant  paid  no  further  attention  to  the 
matter,  and  on  March  20,  1857,  respondent  notified  him  he 
should  sell  the  bonds  on  the  4th  of  April,  but  hoping  that 
the  matter  might  be  adjusted  the  sale  was  again  waived  till 
May  26, 1857,  when  he  advertised  the  bonds  for  sale  June  20, 
1857,  at  ten  o'clock,  at  the  Gardiner  Hotel,  and  notified  the 
complainant  in  writing  of  the  time  and  place  of  sale,  and  the 
complainant  replied  in  writing  that  the  respondent  must 
do  with  said  bonds  what  he  thought  was  best  for  all  con* 
cerned,  and  he  fully  believed  it  was  best  then  to  sell  the  same. 

^^That  notice  of  the  sale  was  published  three  weeks  succes- 
sively in  the  Saturday  Evening  Transcript,  a  paper  published 
in  Gardiner ;  that  he  sold  14,500  of  said  bonds  at  auction  at 
the  time  and  place  appointed  for  $950,  when  the  sale  was 
adjourned  by  the  auctioneer  to  the  28d  day  of  said  June,  at 
the  same  place,  when  the  balance  of  said  bonds,  being  $2,000, 
were  sold  at  auction  for  $410. 

^^That  $500  of  said  bonds  were  purchased  by  E.  A.  Chad* 
wick  for  $100.50,  and  1,000  by  W.  L.  Lewis  for  $204,  and 
the  balance  was  purchased  by  the  respondent,  and  immedi- 
ately after  said  sale,  he  sent  said  Marsh  the  auctioneer's 
account  of  the  sale,  containing  the  names  of  the  purchasers 
and  the  prices  paid,  and  endorsed  the  proceeds  of  said  sale 
on  the  said  notes  of  the  complainant.  That  the  respondent 
afterwards  bought  of  said  Chadwick  and  Lewis  the  bonds 
purchased  by  them,  at  the  same  prices  they  were  sold  for, 
and  that  the  prices  for  which  said  bonds  sold  were  the  full  and 
fair  value  of  said  bonds  at  that  time,  and  more  than  he  could 
get  offered  him  at  private  sale,  on  enquiry  for  a  purchaser. 

^'That  after  that,  in  1858  and  1859,  said  bonds  of  said  rail- 
road depreciated  in  value  so  that  they  sold  in  the  market  at 
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ten  dollars  on  the  hundred  and  thereabouts.  That  in  1858  he 
sought  an  interview  with  the  complainant  at  Augusta  in  this 
state,  for  the  purpose  of  trying  to  get  a  full  settlement  of  his 
matters  with  him,  and  the  complainant  then  stated  to  him 
that  he  received  the  account  of  the  sales  sent  him  by  respond- 
ent. That  he  then  represented  to  the  complainant  that  there 
was  considerable  dae  him  over  and  above  the  proceeds  of 
said  bonds  and  his  securities,  and  urged  him  to  pay,  saying 
to  him,  that  though  he  was  not  the  owner  of  the  bonds, 
he  could  get  them,  and  would  do  so  and  give  up  all  if  he 
would  pay,  but  the  complainant  answered,  in  substance,  that 
he  did  not  think  the  bonds  worth  so  much  as  they  sold  for, 
that  he  must  keep  what  respondent  had  got,  and  if  complain- 
ant ever  got  able  he  would  pay  the  balance. 

"That  he  was  never  guilty  of  any  fraudulent  practices 
towards  the  complainant  in  any  way,  nor  did  he  in  any  way 
conceal  any  facts  in  regard  to  the  premises  from  the  com- 
plainant, but  on  the  contrary,  th&  sale  of  said  bonds  was  fair, 
in  good  faith,  after  due  notice,  made  for  the  purpose  of  realiz- 
ing the  most  possible  for  the  complainant  from  the  same,  and 
when  they  were  depreciating  in  the  market,  and  continued 
to  do  so  for  some  years  after,  till  they  were  worth  but  half  as 
much  as  they  were  sold  for  at  the  sale ;  that  all  the  facts  were 
fully  stated  to  the  complainant  and  he  fully  approved  and 
ratified  the  proceedings  in  regard  to  the  sale  of  said  bonds, 
and  he  submits,  that  if  he  had  not  so  ratified  and  approved 
said  proceedings,  he  has  been  guilty  of  such  laches,  after 
having  a  full  knowledge  of  the  facts,  that  he  is  not  entitled 
to  the  relief  prayed  for  in  his  bill  of  complaint." 

To  the  second  interrogatory  propounded  to  him  the  re- 
spondent makes  answer : 

"He  did  cause  the  bonds  to  be  advertised  and  sold,  as  is 
fully  set  forth  in  the  answer.  ♦  *  *  The  complainant 
was  personally  notified  as  early  as  the  first  day  of  June,  1857, 
or  thereabouts,  of  the  time  and  place  of  sale.  Robert  Thomp- 
son was  not  the  purchaser  of  any  of  the  bonds.    The  names 
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of  the  purchasers  and  the  prices  for  which  they  sold  are  here- 
inbefore fully  specified.*' 

The  main  groundwork  of  the  bill  is  an  alleged  sale  of  these 
bonds  by  the  respondent  in  violation  of  his  duty  as  trustee, 
and  a  purchase  of  them  by  himself,  through  the  intervention 
of  one  Thompson,  in  fraud  of  complainant's  rights,  of  which 
acts  of  the  respondent  the  complainant  avers  he  had  no 
knowledge  by  reason  of  the  fraudulent  concealment  of  Whit- 
more, till  a  short  time  before  the  suit  was  instituted.  These 
matters  are  charged  with  fullness  and  particularity,  and  the 
respondent  is  called  upon  to  make  full,  true,  and  direct  answer 
thereto. 

In  his  answer,  the  respondent  denies  that  any  fraudulent 
practices  were  committed  by  him  in  the  sale,  but  states,  that 
the  sale  was  at  public  auction  after  due  notice  to  complain- 
ant ;  that  the  larger  portion  of  the  bonds  were  bid  in  by  the 
respondent,  and  the  balance  by  Ghadwick  &  Lewis,  from 
whom  the  respondent  purchased  them  at  the  prices  they  were 
sold  for  at  the  auction  ;  that  the  full  cash  value  of  the  bonds 
was  then  realized,  viz. ;  about  twenty  per  cent,  and  that  in  a 
year  they  fell  to  ten  per  cent. 

To  that  portion  of  the  bill  which  alleges  complainant  had 
no  notice  of  the  sale,  and  that  respondent  was  the  purchaser, 
he  answers,  that  immediately  after  the  sale  he  sent  complain- 
ant the  auctioneer's  account  of  the  sale,  containing  the  names 
of  the  purchasers  and  the  prices  at  whicli  the  bonds  sold, 
which  account  the  next  year  at  Augusta  complainant  ac- 
knowledged the  receipt  of. 

The  complainant  in  his  bill  sets  forth  statements  made  to 
him  by  the  respondent,  '^that  the  sale  was  bonafide^  after  due 
and  sufficient  notice  and  advertisement  thereof;  that  said 
bonds  brought  all  they  were  fairly  worth  in  the  market; 
that  the  purchaser  was  a  bona  fide  purchaser  thereof;"  and 
also  propounds  to  him  interrogatory  five  on  the  same  subject. 

The  respondent  was  thus  called  upon  not  only  to  answer 
the  specific  interrogatory,  but  also  the  allegations  in  the 
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bill  as  to  statements  and  admissions  made  by  him  on  this 
matter.  In  reply  thereto  he  states,  that  at  Augusta  in  1858 
the  complainant  admitted  he  had  received  the  account  of 
sales  sent  him  by  respondent,  and  that  respondent  told  him 
there  was  considerable  due  on  the  notes  over  and  beyond  the 
proceeds  of  said  bonds,  and  that  though  he  was  not  the 
owner  of  the  bonds  he  could  get  them,  and  would  do  so,  and 
give  up  all  if  he  would  pay ;  but  that  complainant  replied 
that  he  did  not  think  the  bonds  worth  so  much  as  they  sold 
for  and  that  respondent  must  keep  what  he  got,  and  if  he 
ever  got  able  he  would  pay  the  balance. 

To  the  fifth  specific  interrogatory  respondent's  reply  is : 

^^I  did  after  said  sale  send  to  the  complainant  the  auc- 
tioneer's account  of  the  sale,  giving  names  of  purchasers  and 
prices  for  which  the  bonds  sold,  and  afterwards,  at  the  inter- 
view in  Augusta,  in  1858, 1  did  state  to  the  complainant,  in 
substance,  but  not  in  the  precise  words,  that  I  made  the 
sale  at  auction  after  duly  advertising  the  same,  and  that  the 
sale  was  a  good  sale.  I  did  not,  to  my  recollection,  use  the 
words  bona  fide,  I  then  stated  to  the  complainant  the 
gross  amount  of  the  sale  and  that  it  had  been  applied  on  the 
notes." 

The  court  is  of  opinion  that  the  answer  is  so  far  responsive 
to  the  charges  and  substance  of  the  bill  as  to  be  evidence  in 
behalf  of  the  respondent,  and  to  prove  that  the  bonds  were 
sold  at  public  auction  after  due  notice  to  complainant  and 
advertisement  in  the  public  prints,  and  that  soon  after  the 
sale  the  complainant  had  full  information  as  to  the  prices 
realized  and  by  whom  the  bonds  were  purchased.  Is  this 
evidence  overcome  by  satisfactory  evidence  of  the  witnesses, 
or  by  the  testimony  of  one  witness  corroborated  by  facts  and 
circumstances  which  give  it  greater  weight  than  the  answer  ? 

All  the  testimony  in  contradiction  of  the  answer  is  found 
in  the  complainant's  deposition ;  and  in  that  he  does  state 
that  the  first  he  knew  of  the  bonds  being  bid  in  by  respond- 
ent was  in  1869,  and  that  he  had  a  conversation  with  him  a 
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few  rears  before,  and  he  then  said,  he  had  no  interest  in  the 
bonds,  and  that  it  was  a  b<ma  Ude  sale.  But  to  the  seventh 
cross  interrogatory  which  is,  **State  whether  the  respondent 
met  YOU  in  the  conrt  house  in  Augusta  in  1858  and  explained 
to  Tou  the  sale  of  the  bonds  and  the  situation  of  the  notes,  and 
what  TOU  said  to  him,  if  anything  ?*^  He  answers,  ^^I  have  some 
fidnt  recollection  of  meeting  him  some  time,  but  can't  say 
when  or  where*  The  substance  of  the  conversation  I  cannot 
recollect/*  This  answer  certainly  does  not  afford  much  sup- 
port to  the  statements  found  in  his  bill,  which  was  sworn  to 
by  him  March  9,  1869,  and  which  purports  to  give  with  some 
detail  the  admissions  made  to  him  by  the  respondent.  The 
complainant  does  not  present  himself  as  a  witness  in  all 
respects  worthy  of  entire  reliance  and  confidence  as  to  the 
truth  and  accuracy  of  his  statements.  The  averments  made 
by  him  in  his  bill  as  to  the  motives  and  purpose  of  this  pledge 
of  these  securities  is  most  clearly  shown  by  the  receipt  given 
at  the  time  to  be  erroneous,  and  that,  on  the  contrary,  the 
respondent's  statement  in  his  answer  upon  this  point  is  true 
and  correct ;  and  it  is  equally  manifest  that  the  complainant 
must  have  been  aware,  prior  to  1869,  that  the  bonds  were 
bid  in  by  respondent,  as  the  bill  was  filed  in  March,  1869, 
and  the  demand  for  an  account  was  made  by  his  attorney  on 
the  respondent  on  the  7th  of  the  preceding  January,  while  in 
his  bill  he  states  that  he  did  not  until  lately  come  to  a 
knowledge  of  these  matters,  and  that  within  two  years  of  the 
filing  of  the  bUl  he  had  demanded  an  account  of  his  trust 
from  the  respondent. 

The  evidence  produced  by  the  complainant  is  not  sufficienti 
in  the  opinion  of  the  court,  to  overcome  the  effect  of  the 
answer  according  to  the  well-established  rules  in  equity. 

Two  causes  of  action  are  set  forth  in  the  complainant's  bill ; 
one  on  account  of  the  bonds,  and  the  other  on  account  of  the 
notes;  and  although  the  bill  charges  that  both  bonds  and 
notes  were  at  the  same  time  pledged  to  the  respondent,  it  is 
quite  certain  that  such  was  not  the  case.    The  memorandum 


MAINE,  1872.  401 


Marsh  vs,  WMtmore. 


given  July  18, 1855,  at  the  time  the  bonds  were  deposited 
with  respondent,  does  not  mention  the  notes,  and  the  answer 
states  that  they  were  not  received  by  respondent  until  the 
next  year.  "They  were  left  with  him  for  collection  with 
authority  to  retain  them  as  security  for  his  claims  on  the 
complainant;"  and  the  bill  charges  that  "the  complainant 
pointed  out  certain  personal  property  of  the  corporation, 
which  he  directed  to  be  attached,  and  if  the  notes  were  not 
thus  paid,  to  proceed  against  the  stockholders  on  their  per- 
sonal liability,  and  that  if  the  same  are  not  collected,  it  has 
been  owing  to  the  gross  neglect  and  willful  default  of  said 
Whitmore." 

This  abstract  from  the  bill  demonstrates  that  so  far  as  any 
claim  is  made  against  the  respondent  on  account  of  the  notes, 
it  is  solely  founded  on  the  neglect  of  his  duty  as  an  attorney 
at  law.  There  is  no  charge  of  any  fraud  in  this  respect,  but 
the  whole  gravamen  is  neglect ;  and  this  portion  of  the  bill 
is  nothing  more  than  inserting  in  a  bill  in  equity  a  count  in 
case  for  neglect  of  duty  as  an  attorney  at  law,  in  collection 
of  demands  entrusted  to  him  for  that  purpose.  A  full  and 
complete  remedy  at  l^w  exists,  and  may  be  had  by  complain- 
ant, if  the  facts  would  sustain  such  a  suit,  and  it  is  clear 
that  this  court,  as  a  court  of  equity,  should  not  sanction 
such  an  attempt  to  confound  the  jurisdiction  of  the  courts. 

It  is  equally  clear  on  the  evidence,  that  the  respondent  has 
not  been  guilty  of  any  negligence  in  this  behalf.  From  his 
letter  of  March  20,  1856,  to  complainant^  it  appears  "that 
the  officer  would  not  attach  the  property  unless  he  had  a 
bond  of  indemnity,"  which  security  he  had  a  right  to  require, 
and  it  was  the  complainant's  duty  to  furnish,  if  he  desired 
the  attachment  to  be  made.  It  is  shown  by  the  testimony 
of  Mr.  Bradbury,  "that  the  corporation  failed  and  became 
insolvent  in  the  latter  part  of  1855,  and  has  continued  insol- 
vent ever  since,  and  that  all  its  property,  so  far  as  he  knew, 
was  covered  by  mortgages ;  that  he  had  many  demands  in 
his  office  for  collection  which  he  was  unable  to  collect  or 
25 


402 CIRCUIT  COURT, 

Marsh  vs.  Whitmore. 

secure,  could  discover  no  means  of  securing  them,  and  that 
in  a  suit  against  the  stockholders,  the  Supreme  Court  of 
Maine  held  they  were  not  liable."  This  decision  was  made 
in  1858,  and  was  almost  universally  acquiesced  in  by  the 
profession.  Hundreds  of  actions  were  decided  in  accordance 
with  it,  and  it  was  not  until  December,  1864,  that  the  deci- 
sion was  reversed  by  the  Supreme  Court  of  the  United 
States.  An  attorney  certainly  cannot  be  chargeable  with 
negligence,  when  he  accepts  as  a  correct  exposition  of  the 
law,  a  solemn  decision  of  the  Supreme  Court  of  the  State. 

The  memorandum  of  July  18,  1865,  shows,  that  the  bonds 
were  deposited  with  Whitmore  to  secure  to  him  the  payment 
of  complainant's  notes  and  the  note  to  Danforth,  on  which 
Whitmore  was  surety,  and  that  "the  coupons  of  said  bonds 
may  be  applied  by  Whitmore  towards  said  notes."  The 
notes  were  not  paid  at  maturity,  and  payment  was  repeatr 
edly  demanded  without  avail  until  the  bonds  were  sold  at 
public  auction  after  notice  to  the  complainant.  The  full  mar- 
ket value  of  the  bonds  was  realized,  but  the  respondent  him- 
self purchased  §5,000  of  the  amount  at  the  sale,  and  was  rec- 
ognized as  the  purchaser  by  the  auctioneer,  and  $1,600  were 
bid  off  by  other  parties  from  whom  the  respondent  purchased 
them  at  the  price  they  were  sold  for  at  auction.  It  does  not 
appear  that  those  parties  at  the  sale  acted  in  behalf  of^  or  by 
any  understanding  with  Whitmore,  although  it  may  be 
inferred  such  was  the  case  from  their  subsequent  dealings 
with  the  bonds. 

It  is  quite  clear  that  a  pawnee  cannot  become  the  pur- 
chaser of  the  property  pledged,  even  when  sold  at  public 
auction.  The  law  imposes  upon  him  this  restraint  to  insure 
good  faith  and  fidelity  on  his  part.  This  rule  has  been  rec- 
ognized both  by  American  and  Roman  law.  Sto.  on  Bailm., 
§  319.  Md.  Fire  Ins.  Co.  vs.  Dalrymple,  26  Md.,  242. 
Middlesex  Canal  vs.  Minotj  4  Met.,  325. 

The  sale  therefore  was  tortious  and  invalid  as  against  the 
complainant,  and  it  depended  on  his  election  whether  it  should 
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become  operative.  It  was  voidable  by  him,  but  not  abso- 
lutely void.  The  complainant  was  fully  advised  of  the  names 
of  the  purchasers  and  of  the  amount  for  which  the  bonds  sold 
as  early  as  July,  1857.  The  bonds  continued  to  depreciate 
in  the  market  until  the  next  year,  when  they  would  not  have 
produced  more  than  half  the  amount  for  which  they  had  been 
sold.  In  1863  the  complainant  himself  sold  some  of  the  same 
class  of  bonds  for  thirty  per  cent,  flat,  and  Mr.  Bradbury  states 
that  he  received  some  from  him  at  that  rate  in  payment  of 
his  account.  It  was  not  until  January,  1869,  that  the  com- 
plainant made  any  claim  to  the  bonds,  or  that  the  respondent 
was  in  any  way  accountable  to  him  for  any  breach  of  contract 
or  misconduct  in  relation  to  them. 

The  complainant,  after  full  knowledge  of  all  that  had  been 
done  by  respondent,  acquiesced,  and  by  his  silence,  sanc- 
tioned and  adopted  the  proceedings  of  the  respondent  for 
more  than  eleven  years,  during  which  time  there  had  been 
great  changes  in  the  value  of  these  securities,  falling  fifty 
per  cent,  below  the  amount  for  which  he  had  been  credited 
on  his  notes,  and  subsequently  rising  in  value  till  they  are 
said  to  be  worth  nearly  their  face. 

Will  a  court  of  equity  sanction  such  silence  and  delay, 
and  allow  a  party  thus  to  reap  so  large  a  benefit  from  his 
remissness?  The  court  cannot  but  be  of  opinion  that  it 
was  the  duty  of  the  party,  when  fully  advised  of  what  had 
been  done,  in  some  way  within  six  years  at  least,  to  have 
communicated  to  the  respondent  his  disaflirmance  of  his 
conduct,  and  to  have  notified  him  that  he  should  insist  on 
his  rights;  and  that  after  so  long  a  time,  and  such  great 
changes  in  the  value  of  the  property,  it  is  not  consistent 
with  the  principles  which  guide  courts  of  equity,  to  permit 
him  to  repudiate  the  transaction  at  so  late  a  day.  If  he 
could  repudiate  it  after  a  sleep  of  eleven  years,  under  full 
knowledge  of  the  wrong  inflicted  upon  him,  there  would 
seem  to  be  no  limit  or  restraint  which  could  be  imposed 
upon  him  or  his  representative  in  case  of  his  decease.    In 
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Daggett  vs.  Umerson^  8  Sto.  740,  Judge  Story  says,  "Lapse 
of  time  in  many  cases  is  a  most  important  consideration  and 
weighs  much,  and  sometimes,  est  maximi  et  momenti  ponderis^ 
especially  when  there  has  been  a  great  change  of  circum- 
stances as  to  the  character  and  value  of  the  property  in  the 
intermediate  period;  and  a  fortiori  where  the  party  com- 
plaining has  been  fairly  put  on  his  diligence,  and  has  had 
ample  means  of  inquiring  as  to  all  the  material  facts,  and 
has  chosen  to  lie  by  in  gross  indifference  and  indolence. 
See  also  Hough  vs.  Richardson^  3  Sto.,  699. 

"There  is  a  defence  peculiar  to  courts  of  equity,  founded 
on  lapse  of  time  and  the  staleness  of  the  claim,  where  no 
statute  of  limitations  governs  the  case.  In  such  cases,  courts 
of  equity  often  act  upon  their  own  inherent  doctrine  of  dis- 
couraging, for  the  peace  of  society,  antiquated  demands,  by 
refusing  to  interfere  where  there  has  been  gross  laches  in 
prosecuting  the  claim,  or  long  acquiescence  in  the  assertion 
of  adverse  rights."  Sto.  Eq.  Jur.,  §  1520,  approved  by  the 
Supreme  Court  of  the  United  States,  in  Wagner  vs.  Baird^  7 
How.,  268,  Badger  vs.  Badger,  2  Wall.,  94,  ibid  2  Cliff.,  154. 
The  statute  of  limitations  is  not  pleaded  in  the  case  at  bar, 
but  laches  is  relied  on  and  distinctly  set  forth  as  matter  of 
defence  in  the  answer,  and  in  the  opinion  of  the  court  the 
complainant  is  clearly  chargeable  with  such  neglect  of  his 
rights  as  to  bar  him  of  all  claim  to  redress,  which  otherwise 
he  might  have  been  entitled  to. 

The  complainant  avers  that  he  "did  not,  until  lately,  by 
reason  of  the  fraudulent  concealments  of  said  Whitmore  in 
the  premises,  come  to  a  knowledge  of  the  several  matters 
and  things  hereinbefore  alleged,"  but  he  does  not  state  when 
or  by  what  means  the  fraud  was  discovered.  Such  general 
and  unsubstantial  allegations  of  excuse  cannot  be  regarded 
by  a  court  of  equity  as  suflBcient.  On  the  contrary,  it  is 
well  settled  that  if  the  complainant  would  avoid  the  effect 
of  lapse  of  time,  or  the  statute  of  limitations,  on  the  ground 
of  concealed  fraud,  he  must  set  forth  with  particularity  when 
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and  by  what  means  the  fraud  was  discovered,  and  the  aver- 
ment so  made  must  be  supported  by  proof.  Badger  vs.  Badger^ 
supra.  In  New  Albany  vs.  Burke^  11  Wal.,  107,  the  same 
length  of  time  had  elapsed  since  the  transaction  had  taken 
place,  and  the  court  says,  "No  excuse  is  therefore  shown  for 
the  long  delay,  and  it  is  difficult  to  see  why  they  are  not 
barred  by  the  rule  in  equity  analagous  to  the  statute  of 
limitations." 

At  the  hearing,  objection  was  taken  that  Paine  should 
have  been  joined  as  a  party  respondent.  This  objection, 
under  the  circumstances,  does  not  appear  to  have  been  made 
seasonably,  as  the  case  was  allowed  to  come  to  argument 
before  it  was  presented.  It  was  admitted  that  Paine  was  a 
citizen  of  Massachusetts  at  the  time  the  bill  was  filed,  and 
it  was  shown  that  he  never  actually  received  the  bonds,  or 
in  any  way  took  any  control  over  the  same.  It  did  not 
appear  that  he  had  made  any  advances  or  incurred  any  lia- 
bilities on  account  of  the  bonds,  or  that  he  had  any  claim 
or  right  of  any  kind  to  the  same,  or  had  ever  asserted  such 
right,  and  that  the  bonds  were  retained  and  held  by  the 
respondent,  and  by  him  disposed  of,  and  that  the  proceeds 
had  been  by  him  applied  toward  the  satisfaction  of  the 
liabilities  of  the  complainant.  If  he  had  any  reason  to  sup- 
pose that  Paine  had  any  interest  to  be  affected  by  the  decree, 
we  think  he  should,  in  an  earlier  stage>  have  made  known 
his  claim  and  brought  it  to  the  knowledge  of  the  court. 
The  bill  asks  for  relief  only  against  the  proceedings  and  deal- 
ings of  the  respondent  with  the  bonds,  and  makes  no  claim 
that  Paine  has  in  any  way  wronged  or  injured  the  complain- 
ant ;  and  although  Paine  might  properly  have  been  made  a 
party,  we  do  not  think  that  it  was  necessary  that  he  should 
be  a  party  in  order  to  have  done  full  justice  between  the 
complainant  and  respondent.  If  the  case  could  have  been 
sustained  on  its  merits,  the  case  of  Story  vs.  Living%ton^  13 
Pet.,  369,  fully  sustains  this  view  of  the  objection.  See  also 
1  Dan.  Ch.  285.  Bill  dismissed  with  costs. 
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JOHN  Q.  SCAMMON,  Assignee, 

vs. 
JOSEPH  HOBSON. 

May,  1872. 

1.  The  ezaminatioii  of  the  respondent  In  equity  m  &  witness  by 

the  orator  docs  not  operate  as  a  release  to  him  of  the  matters  touchiof? 
which  he  is  examined. 

2.  Parties  being  competent  witnesses  in  the  courts  of  the  state 

become  so  in  the  federal  conrts  by  act  of  Congress  of  Feb.,  1862. 

8.  Examinations  of  parties  in  equity  do  not  subject  the  party 
taking  them  to  the  same  conseqaences  that  formerly  resulted  there- 
from. 

4.  A  creditor  talcing  security  from  his  debtor  is  chargeable  with 
the  knowledge  ordinary  diligence  of  inquiry  into  the  circumstances 
of  the  debtor  would  have  given  him. 

6.  CircomstanoeSf  like  the  maturing  of  the  debtor's  commercial  paper 
in  large  amounts,  the  selling  of  large  amounts  of  his  stock  before  it 
reached  him,  out  of  the  oixiinary  course  of  trade,  known  to  a  creditor 
about  to  take  security,  call  upon  him  to  make  inquiry  into  the  sol- 
vency of  his  debtor. 

6.  The  answer  under  oath  of  a  respondent  in  equity,  false  in  material 

particulars  concerning  which  the  respondent  could  have  made  no 
mistake,  is  unreliable  as  to  all  other  matters  contained  in  it,  and  may 
be  disregarded  by  the  court. 

7.  A  conveyance  by  an  insolvent  debtor  to  his  creditor  in  fraud  of 

the  bankrupt  act  of  certain  property,  a  part  of  which  is  to  secure  a 
debt  and  a  part  is  a  sale  for  cash,  is  an  entiraty  and  the  assignee  in 
bankruptcy  of  the  debtor  may  recover  the  value  of  the  whole. 

In  Equity.  Bill  by  an  assignee  in  bankruptcy  to  set 
aside  a  sale  of  the  bankrupt's  property  to  the  respondent  as 
made  in  fraud  of  the  bankrupt  act. 

The  cause  was  heard  on  bill,  answer  and  proofs. 


Mr.  Josiah  H.  Drummond^  solicitor  for  the  orator. 
Mr.  Edwin  B.  Smithy  solicitor  for  the  respondent. 

Fox,  J.    The  complainant  as  assignee  of  Wm.  F.  Abbott, 


MAINE,  1872.  407 


ScammoD  m.  Hobson. 


who  was  adjudged  a  bankrupt  on  tl;e  14th  of  Dec,  1869,  on 
a  petition  filed  by  his  creditors  Oct.  19, 1869,  has  brought 
this  bill  to  recover  from  the  respondent  the  value  of  a  large 
lot  of  tobacco  conveyed  to  him  by  the  bankrupt  Sept.  14, 
1869,  in  fraud  of  the  provisions  of  the  bankrupt  law.  The 
answer  admits  that  Abbott  was  insolvent  at  the  time  of  this 
transfer,  but  denies  that  the  respondent  had  then  any  reason 
to  believe  that  such  was  Abbott's  condition,  or  that  any  pref- 
erence was  had  or  designed  by  the  sale  of  the  tobacco. 

In  contradiction  of  the  answer,  the  complainant  read  in 
evidence  a  document  purporting  to  be  an  examination  of  the 
respondent  taken  before  a  magistrate  by  consent,  ^'to  be  used 
in  like  manner  and  with  like  effect,  as  if  taken  under  an  order 
of  court  and  before  a  master  in  chancery  to  be  used  in 
this  cause."  This  examination  with  an  affidavit  of  Hobson 
annexed  thereto  establishes  most  conclusively  the  untruth 
of  the  answer  in  most  material  matters.  But  it  is  claimed  by 
the  counsel  of  the  respondent,  that  the  complainant  having 
elected  to  examine  the  respondent,  and  read  the  examination 
at  the  hearing,  has  by  so  doing  waived  his  right  to  a  decree 
against  him  on  the  facts  to  which  he  was  examined.  The 
rule  as  stated  8  Gr.  Ev.,  §  316  is,  ^^that  the  examination  of 
a  defendant  by  the  plaintiff  as  a  witness,  ordinarily  operates 
as  an  equitable  release  to  him  so  far  as  regards  the  matters 
to  which  he  is  interrogated."  I  am  not  aware  of  any  case  in 
the  courts  of  the  United  States  where  this  practice  has  been 
adopted ;  but  admitting  that  such  was  the  established  rule  as 
formerly  recognized  by  the  high  court  of  chancery,  I  have 
no  doubt  that  the  same  is  now  abrogated  by  the  change  in 
the  law  compelling  parties  to  testify  as  witnesses.  In  8  Gr. 
Ev.,  §  816,  note  5,  it  is  stated  ^'tbat  the  rule  is  now  abro- 
gated and  a  decree  may  be  had  by  virtue  of  the  statute  of  6 
and  7  Vict.,  c.  85. 

This  precise  question  arose  in  Barford  vs.  Rees^  9  Hare, 
appendix  70,  and  it  was  decided  "that  the  plaintiff  since  the 
statute  of  14  and  15  Vict.,  99,  may  examine  as  a  witness  a 
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defendant  in  a  suit  in  equity,  without  prejudicing  any  of  his 
right's  to  a  decree  in  the  same  suit  against  him." 

The  act  of  Congress  of  1862,  c.  89,  declares,  that  "the  laws 
of  the  state  in  which  the  court  shall  be  held,  shall  be  the 
rules  of  decision,  as  to  the  competency  of  witnesses  in  the 
courts  of  the  United  States  in  trials  *  *  in  equity,  &c/' 
R.  S.  of  Maine,  1871,  c.  82,  §  82,  provides,  "no  person  shall  be 
excused  or  excluded  from  being  a  witness  in  any  civil  suit  or 
proceeding  at  law  or  in  equity  by  reason  of  his  interest  in 
the  event  thereof  as  a  party,  &c."  Under  this  provision,  if 
this  cause  was  pending  in  the  state  courts,  the  complainant 
could  have  compelled  the  respondent  to  testify  as  a  witness. 
He  was  by  the  laws  of  Maine  a  competent  witness  for  the 
complainant,  and  being  thus  competent,  he  by  force  of  the 
act  of  1862  was  alike  competent  in  the  federal  courts  in  this 
state. 

It  is  contended  that  the  evidence  of  the  respondent  as  pre- 
sented should  have  the  effect  of  an  examination,  and  that  the 
same  result  must  follow  as  would  if  the  examination  had  been 
had  prior  to  this  change  in  the  law ;  that  it  is  entitled  an 
examination  of  the  respondent  taken  by  consent,  and  that  it 
was  not  taken  as  a  deposition  and  evidence  in  the  cause.  It 
is  true,  it  is  entitled  an  examination,  but  that  is  simply  the 
language  of  the  magistrate,  and  was  not  by  any  order  of  the 
court,  and  it  is  quite  manifest,  that  owing  to  the  absence  of 
an  oflRcer  duly  authorized  to  take  testimony  to  be  used  at 
the  hearing,  the  parties  consented  to  take  the  respondent's 
testimony  before  this  magistrate  with  like  effect,  as  if  taken 
before  a  master  in  chancery  and  to  be  used  in  the  cause.  It 
could  never  have  been  the  intention  of  the  complainant  by 
thus  proceeding  to  waive  all  claim  for  redress  against  the 
respondent,  and  if  the  counsel  for  the  respondent  at  the  time 
understood  such  would  be  the  effect,  common  honesty  and 
good  faith  on  his  part  required  that  he  should  advise  the 
counsel  of  the  complainant  that  he  should  insist  on  this 
objection,  which  could  at  once  have  been  obviated  by  the 
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testimony  being  taken  according  to  the  usual  practice  of 
this  court. 

As  the  law  now  is,  examinations  of  parties  as  formerly 
practiced,  and  with  the  results  that  then  followed  from  the 
examination,  are  no  longer  in  force ;  no  matter  what  designa- 
tion may  be  given  to  the  statement  by  the  magistrate,  the 
court  is  in  no  respect  concluded  by  any  title  he  may  think 
proper  to  bestow  upon  it,  but  it  is  rather  its  duty  to  exam- 
ine for  itself  the  instrument,  and  ascertain  what  in  truth  it 
is,  and  how  far  it  may  be  in  conformity  to  and  authorized  by 
the  law ;  and  having  so  done,  no  doubt  is  now  entertained  by 
the  court  that  this  statement  of  the  respondent  can  have 
only  the  same  effect  as  if  it  had  been  formally  taken  as  the 
deposition  of  a  party  in  the  cause,  and  that  by  producing  the 
same  as  evidence,  the  complainant  has  not  thereby  waived 
his  right  to  redress  against  the  respondent. 

This  examination  of  the  respondent  with  the  accompanying 
affidavit  proves  that  the  respondent  is  a  manufacturer  of  lum- 
ber at  Saco,  that  on  the  14th  of  Sept.,  1869,  he  was  under  heavy 
liabilities  incurred  for  Abbott's  accommodation  amounting 
to  J8,900, — 13,900  of  which  were  Hobson's  promissory  notes 
for  various  sums  given  to  Abbott  between  the  11th  and  19th 
of  May,  1869,  on  four  months,  and  which  Abbott  was  bound 
to  provide  for  at  their  maturity.  $1,600  fell  due  Sept.  15th. 
On  the  14th  Abbott  sold  to  Hobson  13,000  lbs.  of  tobacco  of 
the  value  of  $5,619.28.  Some  of  it  was  taken  quietly  from 
the  cars  to  Hobson's  barn.  Abbott  was  a  manufacturer  of 
tobacco,  and  such  a  sale  of  unmanufactured  stock  was  not  in 
the  ordinary  course  of  his  business,  and  was  therefore  prima 
facie  fraudulent  under  the  provisions  of  the  bankrupt  act. 

From  the  purchase  of  the  tobacco,  Hobson  agreed  to  pay 
and  discharge  at  their  maturity,  these  notes  loaned  by  him 
to  Abbott  to  the  amount  of  $3,900.  In  what  manner  the 
balance  was  to  be  paid  does  not  distinctly  appear.  Hobson 
says,  ^'I  think  I  paid  Abbott  some  cash,  but  can't  state 
how  much,  can  by  referring  to  my  cash  book."    He  however 
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gives  no  information  as  to  anything  that  appears  upon  the 
cash  book,  and  we  can  only  infer  that  if  anything  favorable 
to  him  was  found  therein  we  should  have  been  advised  of  it. 
The  large  amount  which  Abbott  was  accountable  for  to 
Hobson,  the  immediate  maturity  of  so  many  of  his  notes 
which  he  had  loaned  to  Abbott,  and  the  unprecedented 
course  of  selling  so  large  an  amount  of  stock  before  it  had 
reached  the  factory,  in  order  to  relieve  Hobson  and  secure 
him  from  his  liabilities,  absorbing  so  large  an  amount  of  the 
stock,  which  it  is  not  shown  had  been  paid  for  by  Abbott, 
and  the  want  of  which  would  necessarily  impair  the  operations 
of  the  concern  and  destroy  any  credit  which  Abbott  before 
that  might  have  possessed,  are  all  cogent  circumstances  call- 
ing upon  Hobson  to  exercise  ordinary  diligence  in  respect  to 
the  title  of  Abbott,  and  by  these  facts  he  wba  put  upon 
inquiry,  and  is  chargeable  with  all  the  knowledge  it  is  reason- 
able to  suppose  he  would  have  acquired  if  he  had  performed 
his  duty.     Scammon  vs.  Cole,  8  Cliff.,  472. 

From  the  facts  clearly  established,  the  court  is  convinced 
that  Hobson  was  at  that  time  well  aware  of  Abbott's  insolvent 
condition,  and  that  this  sale  of  the  tobacco  was  designed  by 
these  parties  for  the  purpose  of  securing  Hobson  in  part  from 
his  liabilities  for  Abbott's  accommodation. 

This  view  of  the  transaction  is  directly  in  conflict  with 
Hobson's  statements  in  his  answer,  in  which  he  says,  "I  paid 
Abbott  that  sum,  $5,619.28  for  the  tobacco,  and  the  money 
went  to  pay  the  then  maturing  liabilities  of  Abbott  to  par- 
ties in  Boston,  Saco,  and  the  wages  of  his  men.  *  *  * 
The  tobacco  was  not  transferred  or  delivered  to  me  as  secur- 
ity  for  my  own  liabilities,  but  for  cash  used  to  meet  the  then 
accruing  bills  and  notes  of  Abbott's  various  creditors." 

This  answer  must  be  taken  as  true  until  it  is  shown  to  be 
false ;  but  its  falsehood  is  clearly  established  by  the  other 
statements  under  oath  of  Hobson,  from  which  it  is  clearly 
beyond  controversy,  that  $3,900  of  this  amount,  instead  of 
being  paid  by  him  in  cash  to  Abbott,  and  used  to  meet  the 
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then  accruing  bills  and  notes  of  Abbott  to  various  creditors, 
was  retained  by  Hobson  to  pay  his  own  notes  loaned  to 
Abbott  for  his  accommodation,  and  falling  due  in  a  few  days, 
and  which  by  this  new  arrangement  Hobson  assumed  to  pay, 
and  exonerated  Abbott  from  his  liability  by  surrendering  to 
him  his  obligation  to  discharge  the  notes  at  their  maturity 
and  indemnify  Hobson  therefrom.  The  court  is  quite  certain 
that  no  one  from  the  perusal  of  the  answer  would  ever  con- 
jecture the  true  state  of  this  transaction.  Instead  of  its  being 
a  full,  frank,  honest  disclosure  of  the  trade  and  the  applica- 
tion of  the  payments  realized  from  it,  so  that  the  court  would 
be  truly  informed  as  to  all  that  had  taken  place,  and  in  what 
manner  the  purchase  money  had  been  appropriated,  the 
court  regrets  to  be  compelled  to  observe  that  it  finds  this 
answer  untrue  and  evasive,  concealing  and  misrepresenting 
the  whole  transaction,  and  intended  to  mislead  and  deceive 
the  court  in  relation  thereto,  falsely  asserting  that  the  respond- 
ent had  paid  the  whole  of  the  purchase  money  in  cash,  and 
that  the  tobacco  was  not  transferred  or  delivered  to  him  as 
security  for  his  own  liabilities,  when  $8,900  of  it  was  within 
a  week  applied  by  Hobson  in  discharge  of  his  own  liabilities 
incurred  on  account  of  Abbott.  ^^FahuB  in  una  faUu%  in 
omnibtisJ^  The  answer  being  untrue  in  this  material  matter, 
about  which  the  respondent  could  not  be  mistaken,  and  he 
not  showing  the  disposition  made  by  him  of  the  balance  of 
the  purchase  money,  or  that  he  had  paid  any  of  it  to  Abbott, 
as  he  could  easily  have  done  by  his  cash  book  if  such  was 
the  fact,  the  court  is  compelled  to  discredit  the  whole  answer, 
and  can  place  no  reliance  on  any  part  of  it  as  evidence  of 
the  actual  state  of  the  transaction. 

The  court  has  heretofore  been  obliged  in  a  pointed  man- 
ner to  express  its  reprobation  of  the  loose  and  reckless  man- 
ner in  which  parties  have  seen  proper  to  present  to  the  court 
answers  to  bills  in  equity.  Thus  far,  I  apprehend,  they  have 
gained  but  little  advantage  by  such  practice,  and  I  trust  that 
henceforth  the  court  may  not  have  occasion  to  thus  comment 
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on  tlie  answer  of  a  reBpondent,  as  it  is  a  most  unpleasant  doty,  • 

but  ono  which  the  court  does  not  feel  at  liberty  to  disregard. 
The  transfer  being  shown  to  have  been  in  fraud  of  the 
bankrupt  act  by  a  fraudulent  preference  to  the  amount  of 
lt3/«>00  at  least,  I  am  inclined  to  the  opinion  that  the  court 
should  not  apportion  or  diminish  the  damages  below  the  full 
value  of  the  property,  and  hold  the  respondent  accountable 
only  for  that  sum,  even  if  it  had  been  shown  by  reliable  evi- 
d(Mioe  that  Abbott  at  the  time  of  the  sale  was  paid  by  Hob- 
son  the  balance  of  the  purchase  money.  The  transaction 
being  impeached  for  fraud,  and  for  that  cause  declared  void 
and  invalid,  the  entire  transaction  is  annulled  and  without 
any  force,  virtue  or  effect  as  against  the  assignee  in  bank- 
ruptcy, and  he  is  entitled  to  recover  the  full  value  of  the 
property  thus  fraudulently  conveyed  to  respondent. 

Decree  for  c<ymplainant  for  $5,619.28 
and  interest  from  February  16, 1870. 


THE  CLOTILDA  AND  CARGO. 

JuHS,  1872. 

1.  An  obllsration  is  not  strictly  a  bottomry  bond  and  cannot  be 
enfoixsod  as  audi,  which  the  master  of  a  vessel  cast  upon  the  shore 
gave  for  a  loan  to  relieve  his  vessel  and  her  cargo  from  distress, 
wheix)in  he  binds  himself  absolutely  as  well  as  his  vessel  and  her 
cargo  to  repay  the  loan  in  a  specified  time,  no  voyage  being  set  out 
upon  which  if  the  vessel  and  cargo  should  be  lost  by  the  perils  of  the 
sea,  Ac,  the  obligation  is  to  become  void. 

S.  The  master*  in  case  of  necessity,  is  justified  in  procuring  gnoh 
loan  to  relieve  his  vessel  and  cargo  from  the  liens  of  salvors  and  pre- 
vent delay  and  expense  in  their  enforcement,  and  for  this  purpose 
he  can  bind  the  vessel  and  cargo. 

S.  A  salvage  agreement  between  the  master  and  salvors  is  presumed 
to  be  fair  and  equitable,  and  the  burden  rests  upon  the  claimants  to 
prove  it  contrary  to  equity  and  justice,  or  that  it  was  procured  by 
fraud  and  compulsion. 
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4.  Such  acn^ement  to  pay  a  specific  price,  proved  to  have  been  entered 
into  under  a  mistake  by  both  parties  as  to  the  valae  of  the  property 
to  be  saved,  and  manifestly  inequitable,  should  be  disregarded  by  the 
admiralty  court  in  awarding  salvage. 

6.  A  vessel  cast  upon  the  shore  and  in  imminent  peril  should  bear 
an  equitable  proportion  of  the  salvage  awarded  for  landing  the  cargo, 
when  the  vessel  is  thereby  lightened  and  enabled  to  pass  to  a  place 
of  greater  safety. 

6.  Salvage  for  landing  the  cargo  under  such  circumstances  should 

be  assessed  ratably  upon  the  value  of  the  cargo  and  the  value  of  the 
vessel  after  deducting  the  salvage  chargeable  to  it. 

7.  A  salvage  of  six  thousand  dollars  is  allowed  for  landing  a  cargo 

from  a  steamer  cast  upon  Wells  Beach  in  December,  and  is  assessed 
upon  the  property  saved  valued  at  $20,000. 

In  Admiralty.  Libels  for  salvage  and  to  enforce  a  lien 
upon  the  vessel  and  cargo  for  money  loaned  the  master  to 
relieve  his  vessel  and  her  cargo  from  distress. 

The  owners  appeared,  claimed  the  vessel  and  cargo,  and 
answered  that  the  salvage  claimed  was  exorbitant,  and  that 
the  loan  was  unnecessary  and  illegal,  and  that  no  lien  existed 
upon  the  vessel  or  cargo  to  secure  its  payment. 

Mr,  Henry  B.  Cleaves^  Mr.  Nathan  Cleaves  and  Mr.  Joseph 
Howard^  proctors  for  libellant. 

Mr.  William  L.  Putnam^  proctor  for  claimants. 

Fox,  J.  Two  libels  are  promoted  against  this  ship  and 
her  cargo  by  Nathaniel  L.  Thompson,  a  merchant  of  Kenne- 
bunk  in  this  district,  one  founded  on  an  alleged  bottomry 
bond,  or  hypothecatory  obligation  of  the  ship  and  cargo,  exe- 
cuted to  him  by  Young,  the  master  of  the  ship,  on  the  19th 
day  of  January,  1871,  as  security  for  the  payment  of  an 
advance  of  $10,000  in  ninety  days,  made  to  the  master  by 
Thompson,  and  the  other  on  salvage  services  rendered  to 
the  ship  and  cargo  by  Thompson  and  his  assignor  Cleaves, 
under  a  written  contract  for  salvage  made  between  Young 
and  Cleaves  December  15,  1870,  and  subsequently  assigned 
to  Thompson  by  Cleaves,  after  a  partial  performance  of  the 
salvage  services. 
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The  material  facts  are,  that  this  vessel,  an  iron  propeller 
of  about  1,000  tons,  American  registry,  sailed  from  New- 
castle upon  Tyne  in  the  fall  of  1870,  bound  into  the  St. 
Lawrence.  Her  cargo  consisted  of  about  100  tons  of  chem- 
icals and  glassware,  together  with  the  frame,  plates  and  all 
other  portions  complete  of  an  iron  ferry  boat,  constructed 
for  the  Grand  Trunk  Railway  by  the  Palmer  Iron  Ship- 
building Co.,  of  Newcastle,  who  were  also  the  owners  of  the 
"Clotilda."  In  the  course  of  her  voyage  the  ship  fell  into 
distress  and  went  into  Belfast,  Ireland ;  she  there  took  on 
board,  according  to  the  statement  of  her  master,  100  tons  of 
coal,  which  was  thrown  down  among  the  iron  to  prevent  any 
further  shifting  of  the  cargo,  and  the  season  being  late,  her 
destination  was  changed  to  Portland.  H.  &  A.  Allan  were 
underatood  to  be  the  consignees  of  the  ship  and  cargo,  but 
bills  of  lading  were  never  received  by  them,  as  it  is  said,  and 
they  made  no  claim  to  the  control  or  direction  at  any  time 
afterwards. 

On  the  morning  of  the  13th  of  December,  the  ship  was 
stranded  on  Wells  Beach,  about  forty  miles  westerly  from 
this  port.  The  weather  at  the  time  was  stormy,  dark  and 
foggy,  and  blowing  a  double  reef  top-sail  breeze  with  a  heavy 
sea.  The  beach  is  of  sand,  quite  flat,  aflfording  very  poor 
hoiaing-ground,  and  is  at  the  head  of  Wells  Bay,  exposed  to 
the  full  force  of  the  winds  and  waves.  The  vessel  went  on 
at  a  low  run  of  tides,  near  high  water,  and  the  sea  broke 
heavily  over  her  stern,  she  being  fast  in  the  breakers.  The 
weather  thus  continued  throughout  nearly  all  of  the  18th. 
The  ofiBcers  went  ashore  and  took  lodgings  at  the  house  of 
Mr.  Davis,  a  respectable  man  living  in  that  vicinity.  At 
low  tide  the  water  left  the  forward  part  of  the  ship,  so  that 
on  one  side  persons  could  pass  freely  to  and  from  the  ship. 
Her  stern,  rising  and  falling  with  the  tide  and  sea,  settled  her 
in  the  sand  making  a  bed  for  her.  At  low  tide  there  were  six 
or  eight  feet  of  water  under  the  stern  post.  The  master 
engaged  Davis  to   procure  men  from  the  shore  to  go  on 
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board  to  clear  up  decks,  get  up  cranes  and  other  things 
necessary  for  discharging  the  cargo,  and  also  to  assist  in 
pumping  the  ship ;  and  eleven  men  were  thus  employed  on 
board  on  the  14th. 

A  large  crowd  of  people  from  the  neighborhood  collected 
on  the  beach  near  the  ship  on  the  18th,  including  a  number 
of  experienced  ship-masters,  merchants  and  mechanics,  and 
among  them  Robert  Cleaves  of  Kennebunk,  a  place  about 
ten  miles  from  the  ship.  Cleaves  has  followed  the  sea  for 
many  years,  has  been  in  command  of  sailing  vessels  and 
steamships,  and  appears  to  have  been  a  man  of  energy  and 
readiness  for  emergencies,  with  funds  at  his  command.  He 
was  introduced  to  the  master  of  the  "Clotilda",  and  offered 
his  services  if  he  could  render  any  assistance.  The  master 
informed  him  that  he  had  sent  to  Portland  for  Lloyds'  agent, 
and  to  the  Allans,  and  that  he  should  probably  act  on  their 
advice.  Cleaves  gave  him  references  as  to  his  ability  and 
character  and  then  left. 

He  returned  the  next  morning  to  the  beach ;  it  was  then 
clear,  the  weather  had  moderated  and  continued  to  moderate 
throughout  the  14th,  but  the  ship  was  still  in  the  breakers 
with  the  sea  breaking  over  her.  Cleaves  inquired  of  the 
master  *4f  he  wanted  any  one  to  contract  to  save  the  cargo 
and  ship,"  to  which  the  master  replied  by  asking  what  he 
would  undertake  to  take  the  cargo  out  for.  There  is  some 
discrepancy  as  to  Cleaves'  reply,  as  given  by  him  in  difiFerent 
portions  of  his  testimony,  whether  his  offer  was  one-third  of 
the  value,  or  one-third  of  the  invoice  cost,  freight  added ;  but 
on  the  whole,  I  find  that  Cleaves'  offer  was  to  discharge  the 
cargo  for  one-third  of  its  value.  This  offer  the  master 
declined  as  too  high,  and  he  took  counsel  of  Capt.  Aird,  a 
master  of  one  of  the  Allan  line  of  steamers,  who  advised  him 
it  was  too  large.  Capt.  Cleaves  persisted  in  his  original 
demand,  setting  forth,  as  best  he  could,  the  possible  difficul- 
ties he  might  have  to  encounter,  such  as  building  rafts  with 
the  risk  of  their  destruction  by  the  wind  and  tides;  and, 
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also,  that  he  might  be  obliged  to  rig  purchases  from  the 
mast-head  to  the  shore,  and  that  he  had  other  business  of 
importance  requiring  his  attention,  so  that  he  was  not 
inclined  to  undertake  the  enterprise  unless  he  should  be 
fully  paid  for  his  services.  After  considerable  discussion  of 
the  matter,  Capt.  Young,  as  Cleaves  states,  proposed  '^to  pay 
for  the  discharge  of  the  cargo  on  the  beach  above  the  spring 
tides,  one-quarter  part  of  the  invoice  price  of  the  cargo, 
freight  added,  assigning  as  a  reason  for  fixing  the  compen- 
sation in  this  manner,  that  the  duties  were  very  high  on 
manufactured  iron,  and  that  they  would  be  included  in  the 
value  when  landed,  and  would  thereby  very  much  increase 
the  amount  to  be  paid  for  its  salvage  if  it  should  be  computed 
on  its  value  after  being  landed.  On  the  14th  a  survey  was 
called,  of  which  Capt.  Aird  was  a  member,  and  by  their 
report  made  the  same  day,  the  surveyors  recommended  "that 
the  ship  be  immediately  discharged  with  a  view  of  getting 
her  afloat."  Cleaves  accepted  the  master's  proposal,  and  the 
same  evening  a  written  contract  was  drawn  up  by  Cleaves 
and  signed  by  the  parties  at  the  Falmouth  Hotel  in  this  city, 
by  which  Cleaves  agreed  ^'to  discharge  from  said  ship  all  the 
cargo,  stores,  &c.,  that  it  was  practicable  and  convenient  to 
discharge,  in  as  good  order  as  the  circumstances  will  permit, 
and  to  place  as  many  men  to  work  as  he  can  work  to  advan- 
tage, and  to  use  all  the  dispatch  in  his  power  to  get  the 
cargo  out,  and  to  place  it  above  high  water,  ordinary  spring 
tides  on  Wells  Beach,  and  that  when  the  ship  is  afloat  he 
will,  if  requested,  put  in  sufficient  sand  for  ballast ;"  for  all 
which  Young  agreed  "to  give  Cleaves  the  free  use  of  blocks, 
tackle,  engines,  cranes,  coal,  5rc.,  and  to  pay  him  twenty-five 
per  cent,  in  gold  on  the  invoice  cost  of  said  cargo  in  England, 
with  freight  added,  on  all  that  portion  of  said  cargo  that 
Cleaves  takes  out  of  said  ship,  and  twenty-five  per  cent,  on 
all  the  stores,  tackle,  apparel,  &c.,  of  the  ship  so  deposited  by 
Cleaves ;  salvage  to  be  paid  in  Portland  or  Kennebunk  as 
soon  as  the  cargo  is  out,  or  as  much  of  it  as  is  practicable 
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and  conveDient  for  him  to  take  out.  The  value  of  said 
cargo  is  represented  by  said  Young  to  be  about  $35,000  gold, 
and  said  Cleaves  agrees  to  pay  the  eleven  men  who  have 
worked  on  board  for  their  day's  work." 

Under  this  agreement  Cleaves  immediately  went  to  work 
discharging  th,e  cargo.  With  the  exception  of  procuring  a 
steam  pump,  he  was  at  no  other  expense  than  the  hiring  of 
the  men  and  teams  he  employed,  working  principally  at  low 
tide  in  discharging  on  to  the  sand  alongside,  occasionally  at 
full  tide,  employing  a  few  hands  in  breaking  out  the  cargo 
and  getting  it  within  reach  of  the  ship's  tackles.  He  used 
the  ship's  engines,  winches,  cranes,  &c.,  constantly,  but  states 
that  he  kept  no  account  of  his  expenditures,  and  is  not  able 
to  testify  how  long  he  was  employed  in  this  business,  or  the 
number  of  his  men  and  teams,  or  the  amount  paid  by  him ; 
his  impression  is  that  he  expended  S3,000  in  the  operation. 

From  the  testimony  of  Mr.  Goodwin,  we  learn  that  he 
commenced  work  on  the  second  day,  and  worked  steadily 
all  the  time  there  was  any  thing  done,  and  he  was  paid  $2.00 
per  tide,  receiving  in  the  whole  $32.00,  the  pay  for  one 
night's  services  as  a  watchman  being  included  in  that 
amount. 

The  first  week  in  January,  the  vessel  being  then  filled  with 
water.  Cleaves  concluded  he  had  discharged  all  the  cargo 
which  was  practicable  without  means  of  freeing  her*.  At 
that  time  all  the  chemicals  and  glass,  a  portion  of  the  sails, 
&c.,  and  about  three-fourths  of  the  ferry  boat  had  been  landed. 
Young  pressed  upon  Cleaves  the  importance  of  landing  the 
balance,  as  it  would  add  to  the  value  of  that  already  landed, 
and  finally  Cleaves  agreed  to  procure  a  steam  pump,  if  one 
could  be  had  for  a  reasonable  amount,  to  free  the  ship  from 
water  so  that  they  could  reach  the  balance  of  the  cargp. 
Cleaves  procured  a  pump  at  Portland  for  $325,  which  recLuired 
some  repairs,  and  before  they  were  completed,  and  the  bal- 
ance of  the  cargo  discharged.  Cleaves  assigned  this  contract 
to  Thompson,  who  afterwards  removed  some  of  the  sails, 
26 
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chains  and  anchors  from  the  ship,  and  then  siureiidered  her 
with  the  balance  of  the  cargo  on  board  to  EGltoo,  who  had 
l)oen  sent  to  Wells  from  New  York  by  Barclay  &  LiTingBton, 
aKeuts  for  the  owners,  and  who  claimed  to  act  in  their 
behalf.  Barclay  &  Livingston  had  contracted  with  the 
Coast  Wrecking  Company  to  get  the  ship  off  for  sixty  per 
cent,  salvage,  and  by  the  exertions  of  this  company,  after 
nearly  four  months*  labor,  the  ship  was  finally  taken  off  the 
bench,  with  the  balance  of  her  cargo  in  her,  and  brought  to 
Portland  in  June  last.  915,000  salvage  was  paid  to  the  com- 
pany in  accordance  with  the  contract,  she  being  appraised 
with  the  cargo  then  in  her  at  $25,000. 

At  the  time  Thompson  gave  up  the  ship  and  cargo  to  Hil- 
ton, it  WAS  on  condition  that  he  should  receive  the  salvage 
on  the  cargo  on  board,  that  which  he  would  have  been  enti- 
tled to  under  the  contract  with  Cleaves  if  he  had  landed  it, 
UH  he  was  prepared  with  the  steam-pump,  at  a  small  addi- 
tional expense  to  have  discharged  it.  The  ship  on  examina- 
tion in  the  dock  was  found  badly  damaged,  her  stern-post 
cracked,  and  her  plating  and  rivets  started  and  broken. 

Nothing  was  done  by  the  master  or  Cleaves  to  hold  the 
ship  in  position  on  the  beach.  As  she  was  lightened  by  the 
discharge  of  the  cargo,  she  consequently  moved  further  up 
the  beach,  in  all  probably  500  to  600  feet,  and  also  swung 
round,  so  that  she  was  nearly  broadside  to  the  sea.  She  was 
thus  carried  beyond  the  force  of  the  sea  and  breakers,  and 
was  in  a  much  safer  position  than  if  she  had  remained  where 
she  struck ;  but  if  she  could  have  been  held  there  in  safety, 
she  would  probably  have  come  off  in  a  few  days,  as  the  tides 
were  on  the  inei^ase,  and  the  vessel  was  daily  becoming 
more  buoyant  by  the  discharge  of  the  cargo.  The  bottom 
was  however  all  loose  sand,  and  it  is  exceedingly  doubtful 
whether  with  only  her  own  ground  tackle  she  could  have 
been  kept  in  position  if  the  attempt  had  been  made ;  and  if 
the  boistei\)US  weather  had  continued  and  she  remained  in 
the  bi^eakera  where  she  struck,  she  must  soon  have  become 
a  ooaiplete  wreck. 
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Whilst  Cleaves  was  at  work  discharging  cargo,  he  called 
upon  Young  for  money,  and  Young  procured  from  the  Allans 
f  2,000  which  he  paid  to  Cleaves.  In  January,  Cleaves  de- 
manded of  Young  payment  of  the  balance  due  him  under  the 
salvage  contract,  and  it  not  being  paid,  he  left  his  demand 
for  collection  with  his  proctors.  Young  called  upon  various 
parties  in  order  to  raise  the  amount,  and  among  others  upon 
Thompson,  the  libellant,  stating  to  him,  ^'that  the  Allans  had 
called  upon  him  to  repay  them  their  advances,  and  that  he 
was  in  want  of  112,000  to  pay  Cleaves  and  Allans,  and  to 
forward  the  cargo  to  Portland  and  save  the  ship,  and  that  he 
wanted  the  amount  on  a  credit  of  four  months."  Thompson 
declined  making  the  loan,  and  advised  him  to  go  to  Portland 
and  see  the  Allans  to  get  his  money.  He  returned,  stating 
'*that  he  had  been  ofiFered  the  money  in  Portland  at  thirty 
per  cent,  and  that  the  Allans  advised  him  to  get  the  money 
of  Thompson  in  Kennebunk  if  he  could ;  that  Allans'  folks 
had  promised  to  let  him  have  $4,000  or  #5,000,  but  that  they 
had  received  a  despatch  not  to  let  him  have  another  dollar." 

The  owners  had  in  the  meantime  been  advised  of  the  con- 
dition of  the  vessel,  and  ship  and  cargo  were  abandoned  to 
the  underwriters,  and  from  that  time  neither  owners,  under- 
writers nor  the  Allans,  in  any  way,  so  far  as  it  appears, 
rendered  any  assistance  to  the  master,  gave  him  2iny  advice 
or  instructions,  or  took  any  steps  to  provide  him  with  the 
necessary  funds  or  credit.  But  all  parties  interested  appear 
to  have  abandoned  the  master  to  his  fate  to  do  what  he 
should  think  proper,  or  might  by  circumstances  be  compelled 
to  do,  manifestly  not  intending  by  anything  they  might  do  to 
be  committed  by  the  actions  of  the  master  in  any  ulterior  pro- 
ceedings, unless  they  should  prove  to  be  for  their  advantage. 
There  was  not  that  frankness  and  fair  dealing  which  a  mas- 
ter had  a  right  to  expect  from  his  owners  when  advised  that 
he  was  in  distress  in  a  foreign  country :  they  seemed  to  fear 
that  if  they  should  give  any  advice  or  assistance  to  the  mas- 
ter, they  would  thereby  compromise  their  own  rights  among 
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themselves,  and  they  therefore  preserved  a  complete  silence, 
and  abstained  from  all  communication  with  him  after  the 
abandonment  to  the  underwriters,  and  so  cautious  have  they 
been,  that  it  has  not  been  thought  advisable  to  inform  the 
judgment  of  the  court  in  relation  to  the  transaction,  by  the 
testimony  of  the  master  or  owners  of  either  ship  or  cargo,  or 
of  the  consignees  or  underwriters.  The  defence  is  apparently 
presented  by  the  original  owners  in  their  answer,  charging 
most  fraudulent  practices  on  the  part  of  Young  and  Cleaves, 
whilst  it  appears  in  evidence  that  Capt.  Young  has  by  the 
same  owners  been  since  advanced  to  the  command  of  another 
and  more  valuable  ship  belonging  to  them,  thus  most  point- 
edly discrediting  the  good  faith  of  their  answer  in  charging 
him  with  such  fraudulent  practices.  Whilst  the  defence  is 
nominally  made  by  the  owners,  the  court  cannot  but  believe 
that  in  fact  it  is  conducted  in  behalf  of  the  underwriters,  the 
answer  being  subscribed  and  sworn  to  by  New  York  mer- 
chants, one  of  whom  is  the  general  agent  for  Lloyds,  and 
who  has  most  diligently  and  carefully  watched  over  and  pro- 
tected the  interests  of  his  principals,  in  no  way  compromis- 
ing them  by  any  voluntary  explanations  when  examined  as 
a  witness,  but  the  rather  withholding  all  information  which 
might  in  any  way  disclose  any  agency  for  the  underwriters 
in  making  this  defence. 

This  bottomry  bond,  as  it  is  termed,  was  given  under 
peculiar  circumstances,  and  although  drawn  by  able  counsel, 
and  intended  to  have  the  effect  of  an  ordinaiy  bond  of  bot- 
tomry, it  is  conceded  that  such  cafinot  be  its  legal  effect,  as 
no  maritime  risk  for  any  particular  voyage  is  assumed  by  it. 
It  recites,  "that  the  ship  is  now  ashore  on  Wells  Beach,  and 
the  master  binds  himself,  the  ship,  tackle,  apparel  and  cargo, 
a  part  of  which  lies  on  said  beach,  and  the  remainder  on 
board  the  ship,  in  the  sum  of  $10,400,  to  be  paid  to  said 
Thompson,  his  heirs,  &c. ;"  and  the  consideration  is  "that 
whereas  said  Christopher  H.  Young  has  been  obliged  to  take 
up  and  has  received  from  said  Thompson,  for  the  use  of  said 
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ship  and  for  the  purpose  of  paying  salvors  for  saving  cargo 
and  lightening  said  ship  and  other  expenses  accrued  by  the 
stranding  of  the  ship,  the  sum  of  $10,000,  the  sum  loaned,  and 
the  said  sum  of  f400  additional  for  interest  on  sum  loaned 
for  ninety  days  as  a  premium,  which  sum  loaned  to  be  and 
remain  as  a  lien  and  bottomry  on  said  ship,  her  tackle, 
apparel,  furniture  and  cargo,  at  the  rate  of  sixteen  per  cent, 
per  annum,  for  the  purposes  aforesaid,  in  consideration  where- 
of, all  the  risks  of  the  seas,  rivers,  enemies,  fires,  pirates,  are 
to  be  on  account  of  said  Thompson  ;  and  for  the  better  secur- 
ity of  the  sum  and  premium,  the  said  master  doth  by  these 
presents  hypothecate  and  assign  over  to  said  Thompson,  his 
heirs,  &c.,  the  said  ship,  her  tackle,  apparel  and  furniture 
and  cargo  aforesaid ;  *  *  if  the  just  and  full  sum  of  $10,000, 
being  the  sum  borrowed,  and  also  the  premium  of  $400,  shall 
be  well  and  truly  paid  by  said  Young,  at  or  before  the  expi- 
ration of  ninety  days,  then  this  obligation  and  said  hypothe- 
cation to  be  void  and  of  no  eflFect,  otherwise  to  remain  in  full 
force  and  virtue.  This  instrument  is  made  subject  to  all 
salvage  that  Capt.  Robt.  Cleaves  of  Kennebunk  may  have 
for  balance  of  salvage  due  on  said  cargo  and  stores,  and  the 
said  master  reserves  to  himself  the  right  of  sale  of  said  prop- 
erty, subject  to  the  conditions  of  forfeiture  of  this  bond  and 
the  claims  of  said  Cleaves  as  aforesaid." 

By  this  obligation  the  master  was  absolutely  bound  for 
the  payment  of  the  amount  at  the  expiration  of  the  ninety 
days,  and  although  it  recites  that  all  the  risks  of  the  seas, 
rivers,  &c.,  are  to  be  on  account  of  said  Thompson,  yet  no 
particular  voyage  is  set  forth  for  which  they  are  assumed,  nor* 
does  it  stipulate  that  the  obligation  is  subject  to  any  such 
condition,  and  that  it  shall  become  null  and  void  in  case  of 
loss  of  the  property  by  such  casualties. 

This  is  not  strictly  a  bottomry  bond,  and  the  second  arti- 
cle in  the  libel  founded  upon  it  as  such  an  instrument  can- 
not be  maintained.  The  libel  contains  a  further  article 
claiming  to  enforce  a  maritime  lien  on  the  ship  and  cargo 
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for  f  10,0«»,  the  sun^  being  m  loaji  for  supplies  and  advances 
necessarr  for  their  care  and  pieserration,  and  for  which  a 
lien  existed*  and  vhich  was  hj  the  master  tbns  expended  for 
their  benent.  Such  a  lien,  if  it  exists,  may  be  enforced  in  this 
court,  and  is  within  the  Jrvi^ions  in  the  cases  of  The  Hunter^ 
1  Ware,  &51,  The  Wmijm  ^  EmmuUne.  1  B.  &  H^  66,  and 
Tlu  A.  IL  Dnnlap,  LowelU  3-50.  It  appears  that  Thomp- 
son well  knew  of  the  salvage  ec^ntract  made  by  Cleaves  with 
Young,  and  of  all  that  had  been  done  in  performance  of  it. 
He  is  therefore  chargeable  with  full  notice  and  affected  with 
all  the  equities  and  obligations  in  relation  to  it,  to  the  same 
extent  that  Cleaves  would  be  if  he  were  now  prosecuting  a 
libel  founded  on  said  contract. 

It  is  therefore  incumbent  on  the  libellant  to  establish  a 
necessity  for  the  advances,  and  that  the  same  were  for  the 
common  benefit  of  ship  and  cargo,  if  he  would  sustain  his 
libel  against  them. 

The  justification  for  the  advances  by  Thompson  depends 
first,  upon  the  validity  and  extent  of  Cleaves'  lien  upon  the 
ship  and  cargo  for  the  salvage  services  rendered  by  him,  and 
secondly,  upon  the  authority  of  the  master  to  hypothecate  by 
a  loan  the  ship  and  cargo  to  discharge  such  lien.  Upon  the 
latter  point  it  is  suflScient  to  observe  that  the  master  at  this 
time  was  wholly  abandoned  by  the  owners  and  all  other 
parties  to  whom  he  had  a  right  to  look  for  assistance  and 
advice.  It  was  very  evident  that  they  were  not  willing  to 
assume  any  obligation,  or  to  make  any  advances  to  him  in 
his  distress,  or  even  to  advise  him  as  to  the  course  he  should 
adopt ;  but  they  left  him  to  be  governed  entirely  by  his  own 
judgment  under  the  circumstances  in  which  he  was  placed. 

His  alleged  consignees  repudiated  the  consignment,  and  had, 
as  he  stated,  called  upon  him  to  repay  the  amount  they  had 
advanced  to  him,  and  which  he  had  paid  to  Cleaves  on  account 
of  the  salvage.  The  claim  for  the  balance  due  to  Cleaves 
under  his  contract  had  been  left  with  the  counsel  for  collection, 
and  the  only  means  of  relief  at  the  command  of  the  master 
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was  from  the  property,  either  by  permitting  it  to  be  libelled 
and  disposed  of  by  a  court  of  admiralty,  or  from  a  loan  by 
its  hypothecation.  The  master  then  contemplated  a  com- 
pletion of  the  voyage,  that  his  ship  would  be  relieved  and 
the  cargo  forwarded  to  its  place  of  destination,  if  he  could 
obtain  funds  to  pay  the  claims  upon.them  and  other  expenses 
on  a  credit  of  three  months,  and  in  the  opinion  of  the  court, 
any  prudent  owner  would  have  adopted  the  course  taken  by 
the  master  as  he  was  then  situated ;  and  the  master  was  not 
only  justified,  but  it  was  his  duty  to  have  obtained  the  loan 
at  a  moderate  rate  of  interest,  and  for  a  reasonable  time  to 
relieve  the  property  from  the  liens  then  existing  against  it, 
and  not  have  subjected  it  to  the  expense  and  delay  attending 
proceedings  in  admiralty,  devesting  him  of  all  control  or 
possession  of  the  property,  and  greatly  hindering,  if  not 
utterly  preventing,  his  getting  the  ship  off  the  beach  or  for- 
warding the  cargo. 

Of  the  $10,000  which  was  paid  by  Thompson  to  Young, 
16,000  was  paid  to  Cleaves,  13,188  to  H.  &  A.  Allan,  and  the 
residue  was  applied  by  the  master  in  payment  of  officers, 
wages  and  other  expenses.  So  far  as  these  sums  were  paid 
in  discharge  of  Cleaves'  claims,  which  were  a  lien  upon  the 
ship  and  cargo,  including  the  repayment  to  the  Allans  of  the 
$2,000  which  was  paid  to  Cleaves,  to  that  extent  the  court  is 
of  opinion  that  the  libel  may  be  sustained,  and  the  libellant 
be  subrogated  to  his  rights.  What  then  was  the  extent  of 
Cleaves'  lien  ?  Was  this  contract  valid  and  obligatory,  and 
were  ship  and  cargo  chargeable  therewith  ? 

The  written  contract  stipulates  for  the  discharge  of  the 
cargo,  stores  and  apparel,  as  far  forth  as  practicable,  at  a  com- 
pensation of  twenty-five  per  cent,  of  the  invoice  value  of  the 
cargo,  freight  added,  and  a  like  proportion  of  the  stores, 
tackle,  &c.  Nothing  is  said  about  the  ship,  or  getting  her 
off  the  beach ;  but  it  is  quite  evident  that  at  that  time  the 
master  expected  the  ship  would  be  saved;  and  the  discharge 
of  the  cargo  was  not  only  for  the  benefit  of  the  cargo,  but 
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equally  for  the  ship's  advantage,  as  appears  from  the  report 
of  the  surveyors,  and  the  salvage  serviees  in  unlading  the 
cargo  were  for  the  common  benefit  of  ship  and  cargo.  K  the 
ship  had  remained  twenty-four  hours  longer  in  the  breakers 
where  she  was  when  Cleaves  commenced  discharging,  there 
can  be  but  little  question  that  her  decks  would  have  been 
stove  by  the  sea,  and  she  would  have  gone  to  pieces.  By 
removing  the  cargo,  she  was  enabled  to  pass  beyond  the 
reach  of  the  breakers,  and  for  the  time  being  was  removed 
to  a  place  of  safety.  To  effect  this  object,  among  others,  the 
contract  was  made  by  Cleaves  with  the  master.  It  proved 
successful,  and  all  the  property  thereby  benefited,  both  ship 
and  cargo,  was  bound  for  the  expenses  thus  incurred. 

In  defence,  it  is  contended  that  this  salvage  agreement  is 
invalid  being  unconscionable  in  its  amount,  the  sum  claimed 
under  it  being  greater  than  the  actual  value  of  the  entire 
cargo.  The  rule  in  relation  to  such  contractis  as  laid  down 
in  2  Par.  Sh.  &  Adm.,  806  is  that  *'if  at  the  time  of  service, 
the  salvors  make  a  bargain  with  the  owners  of  the  prop- 
erty in  peril  or  their  servants  as  to  the  amount  of  salvage, 
this  is  enforced  by  the  court  only  so  far  as  it  seems  equitable 
and  conformable  to  the  merits  of  the  case ;  and  it  is  wholly 
disregarded  if  it  be  deemed  unconscionable  and  oppressive  to 
the  owners  of  the  property  saved,  or  entered  into  under  cir- 
cumstances which  amount  to  compulsion." 

In  Houseman  vs.  Schr,  North  Carolina^  15  Peters,  40,  Taney, 
C.  J.,  says,  '^In  all  such  cases  (of  salvage  contracts)  unless 
the  acts  of  the  captain  are  ratified  by  the  owners,  his  conduct 
will  be  carefully  watched  and  scrutinized  by  the  court,  and 
his  contracts  will  not  be  regarded  as  binding  upon  the  parties 
concerned,  unless  they  appear  to  have  been  bona  fide  and 
such  as  a  discreet  owner,  placed  in  like  circumstances,  would 
have  made.  If  he  settles  the  amount  by  agreement,  those 
who  claim  under  it  must  show  that  the  salvage  awarded  was 
reasonable  and  just."  In  The  Schr.  Emulou9^  1  Sum.,  210, 
Judge  Story  says,  ^^It  is  true  that  contracts  made  for  salvage 
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services  are  not  ordinarily  held  obligatory  by  the  court  of 
admiralty  upon  the  persons  whose  property  is  saved,  unless 
the  court  can  clearly  see  that  no  advantage  is  taken  of  the 
parties'  situation  and  that  the  amount  is  just  and  reasonable." 

This  rule  has  repeatedly  received  the  sanction  of  the  High 
Court  of  Admiralty  in  England,  and  been  recognized  by  this 
and  other  admiralty  courts  in  this  country.  See  The  Schr. 
W.  D.  B.y  ante  286.  If  the  agi'eement  is  proved,  it  should 
be  presumed  to  be  fair  and  equitable,  and  the  burden  is 
clearly  upon  the  claimant  to  satisfy  the  court  that  to  carry 
it  into  efPect  would  be  contrary  to  equity  and  justice,  or  that 
it  was  procured  by  fraud  or  compulsion. 

The  evidence  does  not  establish  that  any  fraud  was  prac- 
ticed by  Cleaves,  or  that  the  contract  was  obtained  by  com- 
pulsion, or  any  advantage  taken  of  the  position  of  the  prop- 
erty or  of  the  master.  On  the  contrary,  the  agreement  was 
made  with  deliberation,  between  parties  fully  competent  to 
contract,  after  time  for  reflection,  and  as  the  court  has  no 
doubt,  after  the  master  had  consulted  with  Lloyds'  agent  as 
well  as  Capt.  Aird  and  other  parties  in  relation  to  it.  At 
the  same  time  the  court  is  equally  well  assured  that  the 
agreement  was  entered  into  under  a  mutual  mistake  of  the 
real  condition  of  affairs  and  of  the  consequences  which  must 
result  from  its  enforcement,  and  that  to  sustain  it  will  pro- 
duce gross  injustice. 

The  invoice  value  of  the  cargo,  freight  added,  is  admitted 
to  have  been  in  currency,  $47,178.20,  twenty-five  per  cent,  of 
which  sum,  $11,794.55,  is  the  amount  of  salvage  claimed  for 
discharging  the  cargo ;  and  to  this  is  added  a  further  sum  of 
$660,  being  one-fourth  of  the  alleged  value  of  sails,  stores,  &c., 
belonging  to  the  ship  and  landed  from  her  under  the  salvage 
contract. 

An  appraisal  in  bond  of  the  entire  cargo  has  been  taken 
by  order  of  the  court,  by  persons  well  qualified  for  that  duty, 
who  have  under  oath  estimated  its  entire  value  on  the  wharf 
in  Portland  at  $14,086.49.    Deducting  from  this  amount  the 
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expense  of  removal  from  Wells  Beach  to  Portland,  $3,226.22 
would  leave  the  net  value  on  the  beach  $10,860.27,  whilst 
the  amount  claimed  as  salvage  for  its  discharge  is  $11,794.55, 
being  more  than  $900  beyond  the  value  of  the  entire  cargo. 
This  appraisal,  so  far  as  it  relates  to  the  ferry-boat,  is  said  to 
be  erroneous  and  should  not  conclude  the  court,  as  the 
appraisers  have  considered  it  as  of  no  greater  value  than 
scrap  iron,  and  have  not  allowed  its  real  value  as  the  parts 
of  a  boat  in  readiness  to  be  put  together  and  completed. 
This  was  a  matter  entirely  for  the  consideration  of  the 
appraisers, '  and  courts  of  admiralty  are  never  inclined  to 
question  the  correctness  of  a  valuation  made  by  those  it  has 
selected  for  that  duty.  On  the  contrary,  in  England,  such 
appraisal  is  always  held  conclusive  as  to  value.  I  am  not 
aware  of  any  authority  to  that  effect  in  this  country,  and 
without  intending  to  decide  whether  the  court  is  or  not  con- 
cluded by  its  valuation,  I  have  no  doubt  that  the  appraisers 
in  the  present  case  have  arrived  at  a  just  and  correct  result. 
It  must  be  recollected,  that  this  portion  of  the  cargo,  the 
frame  and  plates  of  an  iron  ferry  boat,  is  a  kind  of  property 
designed  for  a  particular,  special  purpose,  constructed  at  a 
great  expense,  and  valuable  for  the  purpose  for  which  it  was 
designed,  but  not  susceptible  of  being  used  for  any  other 
purpose.  Few  customers  can  be  found  for  such  property; 
it  is  very  seldom  that  such  a  boat  is  needed;  it  was  con- 
structed for  a  ferry  boat  in  connection  with  railroad  trains, 
quite  long  and  flat,  and  unless  accepted  by  the  party  for 
whom  it  was  manufactured,  in  all  probability  a  purchaser 
could  not  be  obtained  for  it.  Such,  in  the  present  instance, 
is  shown  to  have  been  the  case.  By  reason  of  the  great 
delay  attending  its  transportation,  the  Grand  Trunk  Rail- 
way considered  itself  exonerated  from  its  obligation  to  accept 
it,  and  took  no  steps  to  obtain  possession  of  it,  even  at  the 
valuation  objected  to  by  the  libellant ;  and  the  reasonable 
inference  from  the  conduct  of  this  company  is,  that  it  has 
from  some  other  source  obtained  a  boat,  so  that  it  has  no 
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occasion  for  this.  This  property  has  been  extensively  adver- 
tised in  New  York,  Boston,  and  Western  papers,  and  the  only 
ojBTer  received  has  been  one  of  ^0.00  per  ton,  from  which, 
if  the  duties  and  expense  of  transhipment  are  deducted,  it 
would  afford  a  valuation  not  very  different  from  that  given 
by  the  appraisers. 

This  portion  of  the  cargo  has  been  examined  by  a  skilled 
mechanic,  who  states  that  many  of  the  frames  and  ribs,  con- 
stituting about  one-third  of  the  entire  quantity  of  the  whole 
cargo,  were  broken  or  badly  twisted,  and  that  some  of  the 
iron  plates  were  also  broken  so  that  they  were  only  fit  for 
scrap  iron,,  which  of  course  very  much  reduces  its  value. 

The  libellant  states  that  he  was  offered  li^5,000  for  the 
cargo,  aud  so  informed  Hilton,  the  agent  for  the  underwriters, 
and  that  when  a  week  or  two  afterwards  Hilton  wanted  him 
to  take  it  he  refused  as  the  chance,  had  gone.  At  that  time 
the  property  was  in  the  custody  of  the  court,  and  on  petition 
the  court  would  at  once  have  directed  the  acceptance  of  the 
offer ;  it  is  not  referred  to  in  any  of  the  correspondence,  and 
the  court  cannot  but  think  that  there  is  some  mistake  in 
relation  to  it,  and  that  for  the  cargo,  as  it  then  was,  no  such 
amount  would  have  been  paid  for  it  by  any  one  after  a  care- 
ful examination  of  its  condition. 

Taking  therefore  the  valuation  as  correct,  and  sustaining 
and  enforcing  this  salvage  agreement,  the  entire  cargo  would 
not  pay  for  its  landing,  and  it  would  require  the  further  sum 
of  $900  to  be  realized  from  the  ship  and  freight,  if  the  cargo 
was  first  applied  to  the  payment.  It  is  claimed  that  the  ship 
should  bear  her  proportion  of  this  expense,  as  she  was  bene- 
fited by  the  discharge  of  the  cargo  and  removed  thereby  from 
immediate  peril  to  temporary  safety.  As  I  have  before 
stated,  I  think  this  expenditure  was  for  the  common  benefit 
and  to  the  advantage  of  the  ship,  and  she  should  bear  her 
proportion  of  it  according  to  the  benefit  rendered  to  her 
from  the  expenditure.  She  was  rescued  from  the  then 
impending  peril  of  destruction  from  the  breakers,  but  she 
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wan  not  then  brought  into  safety  and  a  condition  to  perform 
her  voyage. 

To  accomplish  this,  a  long  delay  and  heavy  expenditures 
were  iiicuiTed,  which,  in  my  view,  should  be  deducted  from 
the  value  of  the  ship  before  she  can  be  called  upon  to  con- 
tribute to  the  expense  of  her  discharge.  She  was  valued  at 
20,000  in  the  dock  at  Portland,  but  this  did  not  include  her 
sails,  spars,  chains,  &c.,  amounting  to  about  $2,000  addi- 
tional. Her  whole  value,  therefore,  when  taken  off  the 
beach  was  about  )J22,000,  on  which  sixty  per  cent,  was  paid 
the  Coast  Wrecking  Company  as  subsequent  salvors.  De- 
ducting the  amount  of  this  second  salvage  would  leave  a 
value  of  49,000  in  the  ship  to,  contribute  to  the  expense  of 
her  discharge,  which  added  to  the  net  value  of  the  cargo  on 
the  beach,  f  10,860.27,  gives  an  aggregate  of  property  of 
nearly  820,000  to  contribute  to  the  salvage  claim  of  $11,794.55 
for  cargo,  and  $660  on  sails,  chains,  &c.,  amounting  to 
$12,454.55  to  be  borne  by  the  $20,000. 

Cleaves  was  engaged  but  about  a  fortnight  in  this  enter- 
prise ;  the  labor  was  not  very  severe  or  perilous,  as  after  the 
second  day  he  found  no  diflBculty  in  obtaining  all  the  men 
he  recinired  at  $2.00  per  tide,  and  ox-teams  including  drivers 
at  $4,00  per  tide ;  the  weather  was  cold  but  not  stormy,  with 
the  exception  of  one  day,  and  his  expenses  beyond  his  pay- 
ments for  men  and  teams  and  the  steam  pump  did  not  exceed 
$100.  His  contract  gave  him  the  privilege  of  the  ship's  coal, 
engines,  tackles  and  cranes,  and  by  means  of  them  he  was 
ouabkHl  to  discharge  successfully  a  large  portion  of  the  cargo 
at  an  expense,  so  far  as  the  court  can  discover  from  his  own 
stntouuMits,  not  exceeding  $2,000  or  $2,500. 

The  principal  part  of  the  cargo  was  heavy,  crooked  and 
dilVu'ult  to  handle,  but  the  hindrances  were  not  very  different 
{\\m\  what  they  would  have  been  at  many  of  the  wharves  in 
this  tinvn.  It  was  allowed  to  be  dropped  upon  the  beach, 
and  in  some  instances  by  so  doing  was  broken  or  bent,  and 
its  value  greatly  diminished ;  but  it  was  necessary  to  use  all 
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expedition  possible  in  this  work,  and  the  court  is  not  inclined 
to  make  any  great  deduction  on  this  account,  although  with 
more  care  and  time  it  would  undoubtedly  have  been  landed 
in  better  condition. 

The  salvage  claim  is  four-fold  the  expenditure,  without 
any  risk  of  property,  or  any  personal  exposure  to  danger,  or 
requiring  of  the  salvors  extraordinary  skill  and  exposure  in 
the  business,  and  is  more  than  fifty  per  cent,  of  the  entire 
value  of  all  the  property  benefited  by  the  service,  which  is 
the  usual  amount  allowed  in  cases  of  derelict  at  sea,  attended 
with  much  risk  and  exposure  of  persons  and  property.  I 
have  stated  that  this  agreement  was  entered  into  under 
mutual  mistake,  and  it  is  very  manifest  that  such  was  the 
case,  as  the  parties  would  never  have  entered  into  an  agree- 
ment to  pay  $900  more  than  the  entire  value  of  the  cargo 
for  merely  discharging  it  on  the  beach  above  spring  tides. 

If  both  parties  had  then  known  that  its  value  when  landed 
would  not  have  exceeded  $11,000,  it  cannot  be  supposed  they 
would  have  contracted  that  Cleaves  should  receive  $11,794 
for  its  discharge.  Both  believed  that  when  landed  it  would 
be  worth  and  would  command  nearly,  if  not  quite,  its  full 
invoice  value  with  freight.  They  do  not  appear  to  have 
contemplated  any  diminution  of  its  value  by  reason  of  the 
damage  it  had  sustained  on  the  voyage,  or  which  it  might 
receive  in  process  of  landing,  or  from  its  not  being  a  kind  of 
property  which  at  all  times  would  command  a  purchaser  at 
nearly  its  original  cost.  There  was  evidently  such  a  mistake 
as  would  require  a  court  of  admiralty  in  the  present  instance 
not  to  hold  this  agreement  obligatory  upon  the  claimants. 

In  the  opinion  of  the  court  a  salvage  contract  similar  to 
the  one  now  under  consideration  ordinarily  should  not  receive 
the  sanction  of  the  court,  it  being  in  conflict  with  the  policy 
of  courts  of  admiralty  in  matters  of  salvage. 

The  value  of  the  property  as  saved  should  always  be  a 
very  important  element  in  determining  the  amount,  and  an 
agreement  to  pay  a  fixed  proportion  of  the  invoice  value 
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and  freight,  entirely,  excludes  any  consideration  of  the  pres- 
ent value  of  the  property.  Salvage  services  are  only  required 
when  the  ship  or  cargo  is  in  distress ;  and  when  a  vessel  is 
stranded,  it  is  almost  certain  to  be  the  case  that  the  cargo  is 
more  or  less  injured,  and  in  most  cases  so  as  to  materially 
affect  its  value  and  reduce  it  below  its  original  invoice  cost. 
Compensation  for  salvage  services  is  allowed  by  reason  of 
the  benefit  conferred,  and  ought  to  bear  some  proportion  to 
such  benefit.  This  can  only  be  ascertained  by  an  examina- 
tion of  the  cargo,  and  if  found  damaged,  the  benefit  being  so 
much  tlie  less,  the  award  for  salvage  should  be  affiBcted  there- 
by ;  but  by  the  rule  adopted  in  this  agreement,  the  salvor  is 
assured  of  his*  reward  without  any  regard  to  the  benefit  he 
may  render  the  owner.  The  cargo  may  from  various  causes, 
as  in  the  present  instance,  not  be  of  sufficient  value  to  pay 
the  price  agreed,  and  yet  if  the  agreement  is  to  control  the 
rights  of  the  parties,  the  salvors  will  realize  more  than  the 
whole  value  of  the  property. 

It  is  for  the  interest  of  commerce  and  navigation  that  com- 
pensation for  salvage  services  should  usually  be  somewhat  of 
a  contingent  nature,  dependent  on  the  value  of  the  property 
rescued  from  peril  by  the  services.  The  diligence  and  skill 
of  salvors  are  thereby  incited  and  promoted,  and  they  will  be 
much  more  likely  to  render  valuable  aid  and  assistance,  and 
to  rescue  from  peril  a  much  larger  amount  of  property,  if 
they  understand  that  their  reward  is  dependent  upon  the 
value  of  the  property  saved,  than  they  otherwise  would,  if 
they  were  sure  of  a  certain  amount,  provided  the  property 
saved  proves  sufficient  to  realize  such  amount.  Salvage  ser- 
vices are  generally  required  in  storms  and  rough  weather, 
are  attended  with  more  or  less  danger  and  exposure,  and  sal- 
vors would  not  be  inclined  to  expose  themselves  to  continued 
peril  and  danger  in  rescuing  the  balance  of  the  property  at 
risk,  after  they  had  saved  enough  to  insure  their  own  demand 
upon  it,  under  a  contract  like  the  present.  It  is  frequently 
the  case,  that  the  portion  of  the  cargo  which  is  in  the  lower 
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hold  of  a  ship  in  distress  cannot  be  discharged  without  much 
more  cost  and  peril  than  attends  the  discharge  of  that  found 
between  decks ;  and  it  is  certainly  not  salutary  or  judicious 
for  the  court  to  approve  of  any  practices  by  which  salvors 
will  be  induced  to  abstain  from  saving  that  portion  of  a 
ship's  cargo  which  is  most  difficult  to  rescue,  and  content 
themselves  with  taking  care  of  that  only  which  can  be  pre- 
served without  much  trouble  or  exposure. 

The  agreement  not  being  sustained  by  the  court,  it  only 
remains  to  determine  what  is  a  reasonable  award  for  the  sal- 
vage services  rendered,  the  property  benefited  thereby  being 
of  the  estimated  value  of  1(20,000. 

The  cargo  is  stated  in  the  contract  to  have  been  of  the 
invoice  value  of  $85,000  in  gold,  so  that  the  amount  which 
Cleaves  expected  to  receive  was  in  excess  of  f  10,000. 

"Compensation  as  salvage  is  not  viewed  by  the  admiralty 
courts  merely  as  pay  on  the  principle  of  q^iantum  meruit^  or 
as  a  remuneration  pro  opere  et  labore^  but  as  a  reward  given 
for  perilous  services  voluntarily  rendered,  and  as  an  induce- 
ment to  seamen  and  others  to  embark  in  such  undertakings 
to  save  life  and  property.  Public  policy  encourages  the 
hardy  and  adventurous  mariner  to  engage  in  these  laborious 
and  sometimes  dangerous  enterprises,  and  with  a  view  to 
withdraw  from  him  every  temptation  to  embezzlement  and 
dishonesty,  the  law  allows  him  in  case  he  is  successful  a  lib- 
eral compensation."     The  Blackwell^  10  Wall.,  14. 

In  my  view,  the  sum  of  $6,000  under  all  the  circumstances 
of  this  case  is  a  reasonable  and  just  award  for  the  salvage 
services.  It  is  probably  a  somewhat  larger  sum  than  the 
court  would  have  awarded  if  there  had  been  no  agreement 
in  relation  to  the  amount ;  but  an  inducement  of  a  much 
larger  compensation  was  thus  held  out  by  the*  master  to 
Cleaves  if  he  would  undertake  the  service,  and  it  is  possible 
he  might  not  have  assumed  it  if  he  had  not  expected  to  be 
thus  liberally  rewarded. 

If  these  claimants,  therefore,  are  required  to  pay  more  than 
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they  otherwise  uiight  have  been,  they  must  ascribe  it  to  the 
conduct  of  their  master,  for  whose  proceedings  they  are  to 
some  degree  thus  held  responsible. 

Decree  for  $6,000  and  costs  on  the  first  libeL 
Second  libel  dismissed  without  costs. 


THE  GENERAL  CHAMBERLAIN. 

AuouBT,  1872. 

1,  A  ship  reached  her  port  of  destination  on  arriving  at  Falmonth 

with  cargo,  being  there  destined  for  orders,  and  earned  freight  so  as 
to  entitle  the  crew  to  wages. 

2.  If  the  ship  after  sailing  thence  in  obedience  to  orders  is  lost 

before  arriving  at  her  port  of  discharge,  the  crew  are  entitled  to 
wages  up  to  the  ship's  arriyal  and  during  one  half  her  stay  at  Fal- 
mouth. 

8.  A  crew  shipped  for  a  specified  term  on  a  general  freighting 
voyage  are  entitled  to  their  wages  upon  the  completion  in  safety  of 
each  voyage  during  the  term  of  their  employment,  in  the  absence  of 
agreements  to  the  contrary. 

4.  No  private  contract  between  the  ship-owner  and  shipper  in  regard 
to  freight  can  affect  the  seamen's  right  to  wages. 

6.  A  stipalation  in  articles,  that  seamen  shall  not  demand  wages 
until  the  arrival  of  the  vessel  at  her  final  port  of  destination,  does  not 
bar  the  seamen  of  their  wages  in  case  the  vessel  is  lost  before  arriv- 
ing at  that  port. 

In  Admiralty.  Libel  in  personam  against  the  ship-owners 
by  the  crew  for  wages  earned  before  the  ship's  loss. 

Mr.  Washington  Gilbert^  prootor  for  libellants. 

Mr.  Charles  Larrabee,  proctor  for  respondents. 

Fox,  J.  The  shipping  articles  signed  by  the  libellants  at 
New  York,  describe  the  voyage  as  from  New  York  to  Callao 
and  Etan  and  from  thence  on  a  general  freighting  voyage  to 
such  ports  or  places  as  the  master  may  direct  for  a  term  of 
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twenty-four  calendar  months,  ending  in  the  United  States. 
The  ship  with  the  libellants  as  her  crew  went  to  Gallao  and 
Etan,  there  discharged  her  outward  cargo  and  made  freight, 
then  returned  to  Callao,  and  thence  sailed  to  Guanape 
where  she  took  on  board  a  cargo  of  guano  under  a  charter 
party  which  required  her  to  proceed  "to  Falmouth,  Eng.  for 
orders  to  any  safe  port  in  Great  Britain  or  the  continent 
between  Hamburg  and  Nantes  inclusiye." .  She  arrived  at 
Falmouth  Nov.  27,  1871,  remained  there  till  the  5th  of 
December,  and  having  been  ordered  to  Hamburg,  arrived  off 
the  mouth  of  the  Elbe  Dec.  11 ;  not  being  able  to  go  up  the 
river  on  account  of  ice,  she  turned  back  for  New  Dieppe,  and 
on  the  night  of  Dec.  17th  was  wrecked  on  the  Hague  Sands. 
The  pilot  and  four  of  her  crew  perished  and  everything 
on  board  was  lost  including  books  and  ship's  papers.  The 
crew  have  instituted  this  libel  against  the  owners,  claiming: 
to  be  paid  full  wages  to  the  time  of  the  ship's  arrival  at  i^l* 
mouth  and  for  half  the  time  she  was  detained  at  that  port. 
The  respondents  offer  to  pay  their  wages  up  to  the  time  of 
the  ship's  sailing  from  Guanape,  but  deny  their  liability 
beyond  that  date,  as  they  claim  that  no  freight  was  carried 
on  the  voyage  from  Guanape,  the  ship,  as  they  say,  having 
been  lost  before  completing  that  voyage  and  delivering  her 
cargo;  and  that  under  the  circumstances  of  this  case,  Fal- 
mouth cannot  be  deemed  a  port  of  destination  an.  arrival  at 
which  would  entitle  the  crew  to  their  wages* 

The  maxim  that  freight  is  the  mother  of  wages  may  be 
true  to  this  extent,  that  in  all  cases  where  freight  is  earned 
and  received  by  the  ship-owner^  the  crew  are  entitled  to 
their  wages  for  the  voyage ;  but  at  the  present  day,  the  con- 
verse of  the  maxim,  that  if  no  freight  is  earned  the  crew  are 
not  entitled  to  their  wages,  does  not  invariably  hold  good,  as 
in  many  instances  seamen  are-  entitled  to  their  wages  when 
the  ship  owner  has  no  valid  claim  for  freight.  If  the  voy- 
age or  freight  be  lost  by  the  negligence*,  fraud  or  misconduct 
of  the  owner  or  master,  or  voluntarily  abandoned  by  them,. 
27 
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if  the  owner  has  contracted  for  freight  upon  terms  or  contin- 
gencies differing  from  the  general  rules  of  the  maritime  law, 
or  if  he  has  chartered  his  ship  to  receive  a  freight  at  a  foreign 
port  and  none  is  to  be  carried  on  the  outward  voyage,  in  all 
these  cases  the  mariner  is  entitled  to  wages,  notwithstanding 
no  freight  has  accrued.    Curt.  Mer.  Sea.,  272. 

In  Pitnam  vs.  Hooper^  8  Sum.,  290,  Judge  Story  says,  *'It 
would  be  more  correct  to  say  that  the  general  rule,  though 
jiot  the  universal  rule,  is  that  the  seamen  are  entitled  to 
wages  for  the  full  period  of  their  employment  in  the  ship's 
service  for  any  particular  voyage  in  which  freight  is  or  might 
be  earned  by  the  owner,  *  *  and  that  no  private  contract 
between  the  owner  and  shipper  can  affect  the  right  to  wages." 

The  courts  were  formerly  in  the  habit  of  dividing  the 
round  voyage  into  an  outward  and  homeward  voyage,  and 
if  the  ship  was  lost  on  the  homeward  voyage  of  allowing  the 
seamen  their  wages  for  the  time  employed  in  the  outward 
voyage,  and  for  half  the  time  of  the  ship's  stay  at  the  foreign 
port ;  but  the  question  soon  arose  as  to  the  right  of  the  crew 
to  their  wages  where  the  vessel  made  an  intermediate  voy- 
age in  ballast  without  carrying  any  freight,  and  in  such  a 
case  the  rule,  that  the  carrying  of  freight  was  necessary  to 
entitle  the  seamen  to  their  wages,  was  so  far  departed  from 
as  to  allow  the  crew  their  wages  for  such  intermediate  voy- 
age, and  to  determine  that  the  return  voyage  commenced  at 
the  port  of  departure  where  her  return  cargo  was  received.  In 
the  case  of  The  Two  Catherines^  2  Mas.,  819,  Judge  Story 
sustained  this  construction  of  the  law,  and  when  a  ship 
sailed  from  Newport  to  Gibraltar  with  a  cargo,  and  went  from 
Gibraltar  to  Ivica  in  ballast,  and  there  received  on  board  a 
return  cargo  of  salt  for  Providence,  and  was  lost  in  Narra- 
gansett  Bay,  he  allowed  the  crew  their  wages  up  to  half  the 
itime  the  ship  was  detained  at  Ivica. 

If  the  ship-owner,  instead  of  letting  his  ship  to  hire,  sees 
fit  to  take  on  board  and  transport  cargo  belonging  to  himself, 
and  the  adventure  should  .prove  unprofitable,  and  the  owner 
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should  not  realize  its  original  invoice  cost,  he  would  still  be 
liable  to  the  crew  for  their  wages  on  the  voyage,  and  his 
liability  would  in  no  way  be  diminished  by  the  unprofitable- 
ness of  the  enterprise. 

So  if  a  ship  sails  on  a  seeking  voyage,  as  it  is  sometimes 
termed,  visiting  different  ports  in  search  of  business  and  find- 
ing none,  at  length  returns  to  her  original  port  of  departure 
not  having  earned  a  dollar  for  her  owners,  having  gone  in 
ballast  to  the  different  ports,  the  owners  are  notwithstand- 
ing their  ill  success  still  liable  to  the  crew  for  their  wages 
during  the  whole  time  they  have  remained  on  board,  and  for 
the  reason  that  they  have  performed  their  part  of  the  con- 
tract and  safely  navigated  the  ship  for  the  contemplated 
voyage,  and  it  is  wholly  immaterial  as  respects  the  validity 
of  their  claim  for  wages  whether  the  voyage  in  its  result  has 
or  not  proved  profitable  to  their  employers,  the  ship-owners. 

In  the  present  instance,  when  this  ship  sailed  from  Guan- 
ape,  her  port  of  destination  was  Falmouth,  and  no  one  on 
board  was  certainly  aware  whether  she  would  discharge  her 
cargo  at  that  port,  or  would  sail  from  thence  to  some  other 
port  to  be  determined  by  the  charterers  after  the  ship's 
arrival  at  Falmouth  without  consultation  with  the  master  or 
ship-owner,  and  in  respect  to  which  they  had  no  control  or 
authority.  Under  this  charter  party  it  is  quite  certain  that 
the  voyage  might  possibly  terminate  at  Falmouth  by  the 
charterers  there  receiving  their  cargo,  as  they  had  a  right  to 
require  its  delivery  to  them  at  that  port  if  they  saw  fit  to 
receive  it,  and  although  it  is  quite  unusual  to  land  a  large 
cargo  of  guano  at  Falmouth,  yet  it  was  not  impossible,  and 
circumstances  might  have  arisen  in  the  prosecution  of  the 
voyage  which  would  have  rendered  it  advisable  for  the 
owners  of  the  cargo  to  have  actually  received  it  at  that  port, 
and  if  it  had  been  thus  delivered  to  them,  the  seamen  would 
of  course  have  been  entitled  to  their  wages. 

Many  cases  are  to  be  found  in  the  reports  which  hold  if 
the  vessel  is  lost  on  her  return  voyage,  the  seamen  are  not 
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entitled  to  their  wages  for  that  voyage ;  and  recognizing  this 
as  the  law  of  the  case,  the  question  arises  what  was  the  voy- 
age on  which  the  ship  and  cargo  was  lost.  Was  she  lost  on 
a  voyage  from  Guanape,  or  on  one  from  Falmouth  ?  I  am 
inclined  to  hold  that  when  the  ship  sailed  from  Guanape 
she  was  on  a  voyage  to  Falmouth,  and  on  her  arrival  at  that 
port  she  had  completed  that  voyage,  and  afterwards  in  pur- 
suance of  the  orders  given  to  her  at  that  port,  and  which 
she  was  not  to  receive  before  her  arrival  at  that  port,  she 
sailed  from  thence  on  a  new  voyage  to  Hamburg,  and  was 
lost  in  prosecuting  her  voyage  from  Falmouth  to  Hamburg, 
and  not  on  a  voyage  from  Guanape  to  Falmouth. 

Throughout  the  voyage  from  Guanape,  what  other  desti- 
nation had  the  ship  than  Falmouth.  None  certainly  known  to 
any  one  on  board.  It  was  uncertain  whether  she  should  pro- 
ceed beyond  Falmouth,  and  if  it  is  urged  that  in  all  reason- 
able probability  she  would  be  ordered  thence  to  another  port, 
her  charterers  alone  could  say  what  port  it  should  be,  whether 
in  Great  Britain  or  on  the  continent  between  Hamburg  and 
Nantes ;  and  can  it  with  strict  accuracy  be  said  that  she  was 
destined  to  either  one  of  such  ports  before  the  election  had 
been  made  and  the  orders  to  that  effect  given  by  the  charterers. 
Is  it  not  much  more  accurate  and  in  accordance  with  the 
spirit  of  the  modern  decisions  to  consider  the  voyage  from 
Falmouth  as  a  new  voyage,  first  determined  on  and  having 
its  inception  from  Falmouth  after  notice  of  her  arrival  at 
that  port,  rather  than  a  continuation  of  the  original  voyage 
from  Guanape  ?  The  voyage  on  which  a  ship  sails  and  for 
which  her  seamen  are  to  be  employed  should  be  fixed  and 
definite  at  the  time  of  the  ship's  sailing.  The  place  of  destina- 
tion should  be  known  at  that  time,  and  when  it  is  reached, 

* 

that  voyage  is  complete  and  ended,  and  its  results  should  not 
be  liable  to  be  in  any  way  affected  by  any  misfortunes  or  con- 
tingencies of  any  ulterior  voyage  to  another  port  afterwards. 
If  in  this  case  the  ship  had  sailed  from  Guanape  with  her 
crew  entitled  to  be  discharged  at  Falmouth  and  not  bound 
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to  go  beyond  that  port,  would  they  have  been  deprived  of 
their  wages  if  the  ship  had  subsequently  been  lost  in  the 
North  Seas  before  landing  her  cargo  and  earning  her  freight 
thereby  ?  If  they  had  been  paid  oflF  in  Falmouth  and  left  the 
ship,  it  is  quite  clear  that  they  could  not  have  been  liable  to 
pay  back  to  the  owners  the  wages  they  had  received ;  and  I 
apprehend  t'le  same  result  would  have  followed,  if  instead  of 
having  received  their  wages  at  Falmouth  they  had  allowed 
them  to  remain  in  the  master's  hands,  and  had  agreed  to 
remain  and  navigate  the  ship  from  that  port  to  Hamburg ; 
and  yet  in  both  instances  the  ship  would  have  sailed  from 
Guanape  bound  to  Falmouth  for  orders,  and  was  not  entitled 
to  her  freight  until  she  had  completed  her  contract  by  carry- 
ing the  cargo  on  to  the  new  port  of  destination  as  directed 
at  Falmouth. 

This  crew  shipped  for  a  general  freighting  voyage  of  twenty- 
four  months,  no  places  or  ports  being  designated  for  the 
prosecution  of  their  duties,  and  it  seems  to  me  that  the  court 
is  justified  in  allowing  them  their  wages  on  every  voyage 
completed  by  them  in  safety,  whether  in  ballast  or  with  a 
cargo  on  board,  and  that  it  should  make  no  difference  if  there 
happens  to  be  a  cargo  which  they  are  required  to  transport 
to  another  port  in  compliance  with  the  orders  received  after 
their  arrival  at  the  port  first  contemplated.  If  the  ship  had 
been  in  ballast  and  gone  from  Guanape  to  Falmouth  and 
then  received  orders  to  proceed  on  to  Hamburg  and  been 
lost  on  the  voyage  to  Hamburg,  it  is  certain  that  they  would 
have  been  allowed  their  wages  by  Mr.  Justice  Story,  as  the 
case  would  have  been  exactly  similar  to  that  of  The  Two 
Catherines^  and  I  can  see  no  reason  why  the  fact  of  her  hav- 
ing a  cargo  on  board  should  vary  the  result. 

If  the  objection  is  urged  to  this  view  that  no  freight  was 
carried  from  Guanape,  the  vessel  and  cargo  having  been  lost, 
the  answer  is  that  Falmouth  is  to  be  deemed  the  port  of  orig- 
inal destination,  and  the  ship-owners  could  have  contracted 
for  the  payment  of  a  stipulated  freight  on  the  safe  arrival  at 
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that  port,  ai.d  for  adiltioial  coxcpeni&tii'D  if  anj  viw  pw^icr 
arc^^idlr.^  to  the  r>ks  atteDdicg  tLe  new  Tojmge  to  the  des- 
tliiatioD  in  Great  Britain  or  the  eoatineDt ;  aod  tlie  fiict  that 
X':ie  charter-partj  dots  not  proride  for  sach  paTmenl  on  the 
arriral  at  Falmoath,  bat  makeft  the  freight  dependent  on  the 
ftuccewfol  tenziioation  of  the  farther  Toyage,  does  not  exon- 
erate the  ownerv  from  their  liability  to  the  crew  for  wages, 
an  in  accordance  with  the  langaage  of  Jadge  Stoij,  ''freight 
might  be  earned  on  sach  a  TOjage,  and  no  private  contract 
between  the  owner  and  shipper  with  regard  to  freight  can 
affect  the  right  to  wages.^ 

The  stipulation  foand  in  the  shipping  articles,  that  no  sea- 
man shall  demand  or  be  entitled  to  his  wages  or  any  part 
thereof  until  the  arrival  of  the  vessel  at  her  final  port  of  di£h 
charge  and  her  cargo  delivered,  was  more  than  seventy  years 
ago  in  the  case  of  Johmon  vs.  Stm$^  1  Pet^  Adm.  215, 
decided  not  to  have  the  effect  of  depriving  the  seaman  of 
his  wages  in  case  of  non-arrival  at  her  final  port  of  discharge, 
but  as  only  regulating  the  time  and  place  of  payment,  and  in 
case  of  loss,  the  seaman  on  his  return  could  recover  the 
wages  to  which  he  was  entitled ;  and  this  decision  has  ever 
since  been  acted  upon  and  recognized  by  the  courts.  The 
fact  that  the  owners  obtained  insurance  upon  the  freight  can 
nr>t  in  any  way  affect  the  rights  of  the  crew  to  their  wages  ; 
it  was  a  contract  to  which  they  were  not  parties,  and  it  can 
not  enure  to  their  benefit. 

I  have  made  a  careful  examination  of  all  the  decisions  at 
my  command  which  in  any  manner  bear  upon  this  question, 
and  whilst  I  admit  that  I  have  met  with  none  directly  in 
point,  it  is  very  manifest  that  the  spirit  of  the  modern  decis- 
ions is  favorable  to  the  claims  of  seamen  for  their  wages; 
that  the  harsh  restrictions  and  limitations  which  for  a  long 
iuwQ  prevailed  have  been  broken  down  by  the  courts  of 
adnuralty,  and  at  last  by  acts  of  Parliament  and  of  Congress 
approved  July  7,  1872,  allowing  the  seaman  his  wages  up  to 
tlie  time  of  the  loss  of  his  ship,  in  case  of  proper  exertions 
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on  his  part  at  the  time  of  loss ;  and  I  think  I  am  fully  justi- 
fied in  recognizing  the  manifest  equity  of  their  demand. 

I  decree  them  wages  up  to  the  ship's  arrival 
at  Falmouthi  and  for  IiaJf  their  stay  there. 


THE  JOHN  BROOKS. 

Sbptbmbbb,  1872. 

1.  A  passenger  upon  a  steamboat  in  failing  to  secure  his  stateroom 

door  by  both  look  and  bolt,  when  both  are  provided,  is  guilty  of 
uegligenoe. 

2.  Snch  passenger^  having  his  money  stolen  from  his  stateroom  by 

reason  of  his  neglect  to  both  lock  and  bolt  his  door  and  without 
fault  of  the  oi&cers  of  the  boat,  cannot  recover  the  same  from  the 
owners  of  the  steamer. 

8.  Reasonable  precautions  only  are  required  of  the  owners  of 
a  steamboat  to  preserve  the  property  of  passengers  from  loss. 

4.  A  watchf  to  observe  all  persons  that  enter  a  stateroom  door,  is 
not  required. 

Ik  Admiralty.  Libel  in  rem  by  a  passenger  upon  a 
steamboat  for  money  stolen  from  him  while  asleep  in  his 
stateroom. 

The  owners  appeared  and  made  claim,  and  answered  that 
the  property  was  stolen  by  reason  of  the  libellant's  own 
carelessness  in  not  properly  securing  his  stateroom  door,  and 
not  firom  their  fault. 

Mr.  Charles  P.  Mattocks  and  Mr.  Edward  W.  Foo^  proc- 
tors for  libellant. 

Mr.  Almon  A.  Strowt^  proctor  for  claimants. 

Fox,  J.  This  steamer  is  one  of  the  regular  lines  between 
this  city  and  Boston,  owned  by  the  Portland  Steam  Packet 
Company,  daily  employed  as  a  common  carrier  of  freight  and 
passengers. 
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The  libellant  is  a  shipmaster,  resident  at  Boothbay  in  this 
district,  in  command  of  a  ship  in  the  Soath  American  trade 
owned  by  R.  Lewis  &  Co.  of  this  city.  He  has  testified 
as  a  witness,  and  the  court  is  not  aware  of  any  reason,  either 
from  his  appearance  or  the  testimony  in  the  cause,  why  his 
statements  as  to  his  loss  should  not  be  credited. 

On  the  night  of  August  15,  at  Boston,  he  took  passage  on 
this  boat  for  Portland,  paying  at  the  captain's  office  S1.50 
for  his  passage  and  9^2.00  for  a  stateroom,  the  key  of  which 
he  received.  No  other  person  occupied  the  stateroom  with 
him.  Soon  after  the  steamer  left  Boston,  he  went  to  his 
stateroom  and  deposited  in  the  upper  berth  his  overcoat  and 
then  returned  to  the  saloon,  which  extends  nearly  the  whole 
length  of  the  upper  deck,  and  from  which  entrance  is  had  to 
the  staterooms ;  the  upper  panel  of  the  stateroom  doors  are 
of  ground  glass,  through  which  light  from  the  saloon  is 
obtained  for  the  staterooms.  About  nine  the  libellant 
returned  to  his  stateroom,  and  he  swears  positively  that  he 
looked  the  door,  the  lock  being  on  the  inside  of  the  door, 
but  he  admits  that  he  did  not  bolt  the  door  as  he  did  not 
notice  the  bolt  upon  it.  He  counted  his  money  in  the  state- 
room and  found  he  had  $306  in  American  currency,  and  (2 
or  $3  in  South  American  scrip.  All  the  money  was  placed 
in  his  wallet  in  the  pocket  of  his  pantaloons,  which  before 
retiring  he  hung  upon  the  clothes-hooks  fastened  for  that 
purpose  to  the  partition  ;  he  secured  the  window  which  was 
found  in  that  condition  the  next  morning.  He  occupied  the 
lower  berth  and  fell  asleep  in  about  half  an  hour,  but  was 
awoke  in  the  course  of  the  night,  as  he  states,  by  a  noise  in 
the  adjoining  room,  and  being  afraid  of  robbers  he  removed 
his  pantaloons  from  the  hooks  and  threw  them  into  the  upper 
berth ;  after  this  he  slept  until  the  boat  arrived  at  Portland. 
On  examining  his  pantaloons,  his  wallet  was  gone  and  the 
door  of  the  room  was  unlocked,  the  key  was  in  the  lock  and 
although  careful  search  was  made,  no  trace  of  money  or 
wallet  could  be  found,  and  as  the  company  declined  to  make 
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him  any  restitution,  he  has  instituted  this  proceeding  in  rem 
for  the  recovery  of  the  money  thus  lost.  The  libellant  states 
that  the  morning  after  the  loss  the  end  of  the  key  of  the 
stateroom  showed  signs  of  abrasion,  as  by  forceps,  but  in  the 
trial  the  key  was  produced  and  nothing  of  the  kind  could  be 
detected  upon  it  by  an  experienced  locksmith. 

The  answer  denies  all  liability  for  money  retained  by  a 
passenger  about  his  person,  although  he  occupies  a  stateroom 
provided  for  him  by  the  boat  as  a  sleeping  apartment,  and 
secondly  alleges  that  the  negligence  of  the  libellant  was  the 
cause  of  the  loss,  by  his  not  bolting  the  door  of  his  stateroom 
on  retiring  to  rest. 

It  is  shown  that  there  was  a  suitable  brass  bolt  on  the 
inside  of  the  stateroom  door,  in  plain  sight,  on  the  white 
casing  about  five  inches  above  the  lock,  which  would  have 
afforded  protection  against  access  to  the  room  if  the  libellant 
had  made  use  of  it,  which  it  is  admitted  by  him  he  did  not 
do,  as  he  did  not  notice  it.  Two  watchmen  were  on  duty 
in  the  saloon  until  ten  o'clock,  at  which  time  all  but  one  of 
the  gas  burners  to  each  chandelier  in  the  saloon  were  extin- 
guished, leaving  it  light  enough  however  to  read  in  the 
saloon,  and  at  that  hour  most  of  the  passengers  retired  to 
their  berths  or  staterooms,  and  but  one  watchman  was  then 
kept  on  duty  in  the  saloon  for  the  remainder  of  the  trip. 
The  watchmen  both  testify  that  their  ordei-s  were  to  move 
around  the  saloon,  keeping.strict  watch,  and  that  on  this  night 
they  did  their  duty,  and  no  one,  to  their  knowledge,  entered 
the  stateroom  of  the  libellant,  and  that  during  a  portion  of 
their  beat  they  were  not  in  sight  of  the  door. 

The  doctrine  of  the  common  law,  as  formerly  stated  was, 
that  the  common  carrier  is  responsible  for  all  losses,  except 
those  occasioned  by  the  act  of  God,  or  the  King's  enemies ; 
but  this  rule,  in  practice,  has  always  been  understood  not  to 
cover  any  losses  which  arise  from  the  personal  neglect,  wrong, 
or  misconduct  of  the  owner  or  shipper  of  the  property,  nor 
firom  damages  arising  from  any  inherent  defect  in  the  article 
delivered  to  be  carried.    Sto.  Bailm.,  481. 
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In  Railway  Co.  vs.  A^pdl,  28  Penn.  St.,  149,  Black,  C.  J., 
says,  **It  has  been  a  rule  of  law  from  time  immemorial,  and 
it  is  not  likely  to  be  changed  in  all  time  to  come,  that  there 
can  be  no  recovery  from  an  injury  caused  by  the  mutual 
default  of  both  parties.  When  it  can  be  shown  that  it  would 
not  have  happened,  except  from  the  culpable  negligence  of 
the  party  injured,  concurring  with  that  of  the  other  party, 
no  action  can  be  maintained.  *  ♦  *  •  •  ^  party  who 
violates  a  contract  is  not  liable  any  more  than  one  who  com- 
mits a  tort  for  damages  which  do  not  necessarily  or  imme- 
diately result  from  his  own  act  or  omission ;  in  neither  case 
is  he  answerable  for  the  evil  consequences  which  may  be 
superadded  by  the  default  or  negligence  or  indiscretion  of 
the  injured  party.  There  is  no  form  of  action  known  to  the 
law  (and  the  wit  of  man  cannot  invent  one)  in  which  the 
plaintiff  will  be  allowed  to  recover  for  an  act  not  done  or 
caused  by  the  defendant,  but  by  himself." 

These  remarks  were  made  in  a  case  where  damages  were 
sought  to  be  recovered  by  a  passenger  for  a  personal  injury 
sustained  by  him  whilst  traveling  on  the  railroad,  and  are 
understood  to  be  a  correct  exposition  of  the  rule  of  law  rel- 
ative to  contributory  negligence  in  all  cases  where  damages 
are  claimed  from  a  carrier,  either  for  personal  injuries  by  the 
passenger,  or  for  the  loss  of  his  property  in  charge  of  the 
carrier. 

'In  Purvis  vs.  CoUman^  21  N.  Y.,  117,  it  is  laid  down 
that  it  is  the  well  settled  law  of  New  York,*  "that  if  the 
plaintiff's  negligence  has  caused  or  contributed  to  the  loss 
or  injury,  an  action  against  the  carrier  cannot  be  maintained. 

The  tendency  of  the  modem  decisions  is  to  place  the 
responsibility  of  inn-keepers  upon  the  same  grounds  and  to 
the  same  extent  as  that  of  common  carriers ;  for  it  has  been 
decided  in  England,  as  well  as  by  many  of  the  state  courts 
in  this  country,  that  an  inn-keeper  although  guilty  of  no  neg- 
ligence is  liable  for  the  loss  or  injury  of  the  goods  of  his 
guests,  not  arising  from  the  negligence  of  the  guest,  the  act  of 
Ood  or  the  public  enemies.    Richmond  vs.  Smithy  8  B.  &  C,  9. 
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The  rule  as  declared  by  Erie,  J.,  in  Cashill  vs,  Wright^  6  E. 
&  B.,  899,  which  was  an  action  against  an  inn-keeper  is,  that 
an  inn-keeper  ^^s  liable  as  for  a  breach  of  duty,  unless  the 
negligence  of  the  guest  occasions  the  loss  in  such  a  way  as 
that  the  loss  would  not  have  happened  if  the  guest  had  used 
the  ordinary  care  that  a  prudent  man  may  be  reasonably 
expected  to  have  taken  under  the  circumstances." 

In  Fowler  vs.  Dorlon^  24  Barb.,  S88,  the  court  say.  The  inn- 
keeper can  repel  the  presumption  of  liability,  in  case  of  loss, 
"by  showing  that  the  loss  is  attributable  to  the  personal  neg- 
ligence of  the  guest  himself.  Gross  negligence  need  not  be 
shown.  It  is  enough  to  exonerate  the  inn-keeper,  if  the  guest 
has,  by  his  own  neglect  or  imprudence,  exposed  his  goods  to 
peril." 

In  Fropilet  vs.  SwaUy  14  La.  An.,  527,  the  language  is, 
**If  the  keeper  of  a  hotel  provide  with  a  lock  the  room  where 
his  guest  lodges,  which  opens  inside  and  does  not  open  from 
the  outside,  it  would  be  in  the  power  of  the  guest  to  protect 
himself,  and  the  hotel  keeper  would  not  be  responsible  unless 
it  were  shown  he  was  guilty  of  gross  negligence  in  other 
respects." 

In  the  case  of  SJiaw  vs.  Berry^  31  Me.,  482,  Mr.  Justice 
Tenney  delivered  a  very  full  and  learned  opinion  on  the 
question  of  the  liability  of  inn-keepers,  in  which  he  held  the 
law  to  be  well  settled,  "that  the  inn-keeper  is  bound  to 
keep  the  goods  and  chattels  so  that  they  shall  be  actually 
safe,  inevitable  accidents,  the  acts  of  public  enemies  and  the 
owner  of  the  goods  and  their  servants  excepted."  On  page 
488,  he  says,  "The  inn-keeper  is  not  chargeable,  when  the  loss 
happens  through  the  negligence  of  the  guest  or  those  for 
whom  he  is  responsible."  And  the  same  principle  is  stated 
as  the  law  in  Mason  vs.  ThompBon^  9  Pick.,  280. 

It  has  not  escaped  the  attention  of  the  court  that  in  Calye^s 
case,  8  Coke,  82,  it  is  stated  "that  it  is  no  excuse  for  the  inn- 
holder  to  say  that  he  delivered  the  key  of  the  chamber  to 
his  guest  in  which  he  is  lodged,  and  that  he  left  the  door 
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open  ;'*  and  that  this  dictum  has  been  many  times  siuce  cited 
with  the  approval  of  courts  of  high  authority.  Bargees  vs. 
Clements^  4  M.  &  S.,  806,  and  Morgan  vs.  Ravey^  6  H.  & 
M.,  265.  In  the  latter  case  it  appeared  that  the  guest  did 
not  use  a  night  bolt  on  the  door  of  his  chamber,  although  his 
especial  attention  was  called  to  it  by  a  printed  notice  in 
the  chamber,  and  he  obtained  a  verdict  against  the  inn- 
keeper for  the  value  of  certain  articles  stolen  from  the  cham- 
ber while  he  was  asleep,  the  jury  having  been  instructed  that 
it  was  for  them  to  say  whether  he  was  guilty  of  negligence  in 
not  reading  the  notice  or  in  not  locking  the  door. 

I  agree  with  the  judge  at  nisi  prius^  that  it  was  a  ques- 
tion for  the  jury  whether  the  plaintiflF  was  guilty  of  negli- 
gence ;  but  I  cannot  approve  of  the  finding  of  the  jury  that 
the  plaintiflF  was  not  guilty  of  negligence. 

The  language  taken  from  Coke,  as  it  seems  to  me,  must 
mean  that  by  receiving  the  key  of  his  chamber  the  guest  did 
not  thereby  assume  the  entire  charge  and  custody  of  his 
goods,  and  exonerate  the  inn-keeper  from  all  liability  there- 
for, but  that  there  was  still  a  duty  remaining  upon  the  inn- 
keeper to  bestow  proper  care  and  attention  to  the  safety  of 
the  goods  of  his  guest  and  provide  honest  servants,  etc., 
and  that  if  he  failed  in  this  respect,  and  thereby  the  goods 
were  stolen  by  his  servants  or  others  who  should  not 
have  beeu  admitted  to  the  inn,  the  inn-keeper  still  remained 
chargeable. 

I  cannot  conclude  that  when  the  negligence  of  the  guest 
was  the  principal  cause  of  the  loss  that  the  inn-keeper  was 
to  be  considered  as  an  insurer  against  such  negligence.  If 
such  is  to  be  deemed  the  effect  of  Coke's  language,  it  has  so 
often  since  his  day  been  overruled,  that  it  cannot  now  be 
regarded  as  law. 

In  the  case  now  before  the  court,  the  libellant  admits  he 
did  not  notice  the  bolt  on  his  door  and  therefore  made  no 
use  of  it ;  it  was  in  plain  sight,  of  brass  on  a  white  ground, 
and  to  a  person  whose  attention  was  given  to  the  matter  of 
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I^roperly  securing  his  door  against  intruders,  it  could  not 
well  escape  his  notice,  the  room  being  well  lighted. 

A  passenger,  who  should  on  retiring  leave  the  key  of  his 
stateroom  on  the  outside  of  the  door  when  not  protected 
with  a  bolt,  thereby  indicating  to  any  depredator  that  the 
room  was  not  secured  against  him,  certainly  would  have  no 
great  claim  for  redress  if  a  thief  should  accept  his  invitation 
and  enter  and  help  himself  to  the  property  of  such  passen- 
ger. So  too,  if  a  passenger,  when  proper  appliances  were  pro- 
vided, should  neglect  to  make  use  of  any  of  them,  or  in  any 
way  to  secure  his  door  in  case  of  loss,  such  neglect  ought  to 
exonerate  the  carrier  from  liability  if  he  has  taken  reasonable 
precautions  outside  of  the  stateroom  by  watchmen  to  pre- 
vent the  loss  of  property ;  and  when  both  bolt  and  lock  are 
placed  on  the  inside  of  a  door,  in  the  opinion  of  the  court,  it 
is  a  plain  manifest  warning  to  the  passenger  that  the  lock 
alone  will  not  afford  him  adequate  security,  but  that  addi- 
tional precautions  are  requisite,  and  that  for  this  purpose  a 
bolt  is  provided  as  a  security  against  intruders.  Certainly  a 
bolt  is  much  more  sure  and  effectual  than  an  ordinary  lock^ 
as  it  can  not  be  reached  from  the  outside  without  violence 
and  noise  and  breaking  of  the  door  which  must  attract  the 
attention  of  the  watch  on  duty  in  any  portion  of  the  saloon » 
Having  thus  cautioned  and  warned  passengers  by  placing 
the  bolt  on  the  inside  of  the  door  where  with  ordinary  care 
it  must  be  seen,  I  hold  that  a  carrier  has  a  right  to  expect 
a  passenger  to  use  the  same  for  his  security  and  protection^ 
and  that  he  is  guilty  of  negligence  in  not  doing  so,  and 
if  by  such  negligence  a  thief  enters  his  stateroom  and  carries 
away  his  property  and  he  thereby  sustains  a  loss  which  would 
not  have  been  incurred  by  him  if  he  had  bolted  his  door,  he 
has  no  just  cause  of  complaint  against  the  carrier,  if  the  lat- 
ter had  done  all  that  could  be  reasonably  demanded  of  him 
to  prevent  such  losses.  The  passenger  has  no  right  to  expect 
that  a  guard  will  be  placed  in  front  of  every  stateroom  door ; 
and  in  the  present  instance,  if  this  door  had  been  bolted,  in 
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case  of  any  attempt  to  enter  from  the  saloon,  it  must  have 
been  detected  by  the  watch  on  duty. 

The  carrier  being  thus  released  from  accountability  by 
reason  of  the  negligence  of  the  passenger,  it  is  not  necessary 
for  me  to  determine  whether  he  is  or  not  accountable  under 
other  circumstances  to  a  passenger  for  money  stolen  from 
his  stateroom  while  asleep. 

In  1866,  this  question  was  very  thoroughly  examined  by 
the  Supreme  Court  of  Michigan  in  McKee  vs.  Owen^  15 
Mich.,  115.  Mr.  Justice  Christiancy  holding  that  the  carrier 
was  accountable,  Cooley,  J.,  concurring.  Mr.  Justice  Camp- 
bell delivered  an  opinion  adverse  to  the  plaintiff,  in  which 
the  Chief  Justice  concurred,  and  as  the  court  was  equally 
divided  the  plaintiff  did  not  prevail.  All  of  the  authorities 
bearing  upon  this  question  are  referred  to  in  these  learned 
opinions,  with  the  exception  of  Walch  vs.  Steamboat  H,  M. 
Wright^  Newb.  494.  In  that  case  McCaleb,  J.,  in  the  Dis- 
trict Court  of  Louisiana  held  that  the  carrier  was  liable  for  the 
contents  of  a  valise  stolen  from  a  passenger's  stateroom  while 
she  was  asleep,  and  this  decree  was  affirmed  by  Campbell,  J., 
on  appeal  to  the  Circuit  Court. 

In  Abbott  y^.  Bradstreet^  55  Me.,  530,  (1864),  the  Supreme 
Court  of  this  state  decided  that  the  owners  of  a  steamboat 
are  not  liable  for  money  stolen  from  the  pockets  of  a  passen- 
ger thereon,  when  it  does  not  appear  that  the  robbery  was 
perpetrated  by  one  of  the  employees  of  the  boat.  An  exami- 
nation of  the  record  in  that  case  discloses  that  at  the  time 
of  the  robbery  the  passenger  was  in  his  berth  in  the  common 
cabin  and  not  in  a  private  stateroom. 

In  this  diversity  and  uncertainty,  this  court  may  well 
refrain  from  expressing  any  opinion  upon  this  point,  as  the 
other  objection  is  decisive  of  the  cause. 

LU>el  di9mi$sed  with  costs. 
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UNITED  STATES 

vs. 

DAVID  R.  STOCKWELL  et  als. 

Dboembeb,  1872. 

1.  An  informer's  share  in  the  reji^stry  of  the  court  should  be  decreed 

to  be  paid  directly  to  the  persons  beneficially  interested  and  entitled 
to  hold  it 

2.  An  agreement  between  informers  to  divide  the  informer's  share 

equally  is  valid  and  should  be  regarded  by  the  court  in  distributing  it. 

Petition  by  several  persons  that  the  informer's  share  of 
penalties  in  the  registry  of  the  court  be  decreed  to  be  paid 
to  them  severally  as  the  persons  giving  the  information  which 
led  to  the  prosecution. 

Fox,  J.  In  the  fall  of  1867,  Bartlett  &  McCoy  were 
detectives  in  aid  of  the  revenue,  assigned  to  the  northeast- 
em  district  and  acting  under  N.  W.  Bingham,  special  agent 
of  the  treasury  for  the  State  of  Maine.  McCoy  ascertained 
from  one  Johnson,  who  resided  in  Fredericton,  N.  B.,  that 
large  frauds  on  the  revenue  had  been  committed,  and  to 
induce  Johnson  to  afford  further  information,  McCoy  gave 
to  him  his  note  for  five  hundred  dollars,  but  nothing  definite 
was  disclosed  by  Johnson  as  to  the  precise  character  of  the 
frauds,  or  when,  where,  or  by  whom  committed.  In  Dec. 
Bartlett  &  McCoy  were  instructed  to  go  to  Fredericton 
and  if  possible  ascertain  further  in  regard  to  this  matter. 
They  met  Johnson  at  Fredericton  who  refused  to  make 
farther  disclosures,  and  then  told  McCoy  he  had  destroyed 
his  note  and  absolutely  declined  to  hold  any  communication 
with  McCoy  upon  this  subject.  Bartlett,  who  had  pre- 
viously had  some  slight  acquaintance  with  Johnson,  and  who 
had  been  present  at  the  interview  between  him  and  McCoy 
which  had  been  somewhat  unpleasant  in  its  character,  that 
same  evening  sought  another  interview  with  Johnson,  the 
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result  of  which  was,  that  JohnsoD,  without  makiog  any  dis- 
closures as  to  the  transactions  within  Bowling's  knowledge, 
that  evening  introduced  McCoy  &  Bartlett  to  one  Thomas 
Dowling,  a  shipping  and  commission  merchant,  doing  business 
at  Fredericton.  Before  Dowling  would  make  any  disclosures, 
he  insisted  that  an  agreement  should  be  entered  into  between 
the  four,  viz^  Bartlett,  McCoy,  Johnson  and  himself,  respect- 
ing the  informer's  share  in  the  penalties  and  forfeitures 
which  might  ultimately  be  recovered  of  the  guilty  parties. 
He  refused  to  be  known  as  the  informer  himself»  and  insisted 
that  McCoy  or  Bartlett  should  institute  the  proceedings, 
prosecute  them  to  judgment,  claim  as  the  informers,  and  that 
the  amount  thus  received  should  be  equally  divided  between 
the  four  persons.  An  agreement  to  this  effect  was  then  and 
there  drawn  up  by  Dowling,  signed  by  all  the  parties  and 
intrusted  to  Dowling  for  safe  keeping,  which  agreement 
Dowling  subsequently  destroyed  under  the  pretense  that  if 
known  it  might  affect  his  credit  as  a  witness,  but  it  was 
destroyed  without  the  authority  or  consent  of  either  of  the 
other  parties  so  far  as  it  now  appears.  After  this  agreement 
had  been  executed,  Dowling  produced  his  books  and  papers 
showing  gross  frauds  to  have  been  committed  by  him  in  ship- 
ping to  StockweU  &  Co.  and  other  parties  shingles,  which 
were  the  production  of  New  Brunswick  but  documented  as 
American  shingles,  the  product  of  Maine,  in  order  that  they 
might  be  entered  free  of  duty,  these  documents  being  veri- 
fied by  Dowling's  oath.  By  virtue  of  these  documents  the 
shingles  were  thus  entered  at  various  ports,  and  the  govern- 
ment thereby  defrauded  of  large  amounts  of  duties. 

StockweU  &  Co.  being  the  importers  of  various  cargoes  of 
these  shingles,  actions  were  accordingly  brought  against 
them  for  both  duties  and  penalties,  a  trial  of  one  of  which 
actions  was  had  and  judgment  rendered  for  the  government, 
and  thereupon  a  compromise  was  made  of  aU  of  said  actions 
by  the  payment  by  StockweU  &  Co.  of  a  considerable  amount 
now  on  deposit  in  the  registry,  the  informer's  share  of  which 
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amouDt  is  now  the  subject  matter  of  controversy.  Bartlett 
has  iSled  a  petition  in  behalf  of  himself,  McCoy,  Dowling, 
and  Johnson,  claiming  that  by  virtue  of  their  written  agree- 
ment, they  as  joint  informers  were  jointly  entitled  to  this 
sum.  Dowliug  and  Johnson  have  also  presented  their  peti- 
tion praying  that  they  alone  may  be  adjudged  the  informers. 
Aft^r  Dowling  had  made  his  disclosures  to  the  officers,  he 
agreed  to  furnish  in  ten  days  to  Bartlett,  who  was  to  con- 
tinue in  that  neighborhood,  copies  verified  by  his  affidavit 
of  all  papers  in  his  possession  relating  to  these  frauds, 
which  he  did,  and  soon  after  these  papers  were  produced  by 
McCoy,  Bartlett,  and  Bingham,  to  the  judge  of  the  District 
Court  of  Maine,  accompanied  by  McC/oy's  affidavit  and  peti- 
tion for  a  warrant  to  search  the  premises  of  Stockwell  &  Co., 
which  was  issued  and  their  books  and  papers  seized,  and  they 
afforded  important  testimony  in  behalf  of  the  government 
upon  the  trial  of  the- action  against  them.  It  is  now  claimed 
in  behalf  of  Dowling  that  he  was  in  fact  the  sole  informer ; 
that  from,  him  McCoy  and  Bartlett  obtained  the  information 
which  established  the  guilt  of  Stockwell  &  Co.,  and  that  these 
officers  were  then  acting  only  in  compliance  with  the  instinic- 
tions  of  their  superior  officers  in  obtaining  this  information 
from  Dowling  and  presenting  it  to  the  district  judge  as  evi- 
dence to  authorize  the  search  warrant.  It  is  quite  certain 
that  most  important  evidence  was  thus  elicited  from  Dowling 
without  which  the  government  would  not  have  been  able  to 
ferret  out  tho  fraud  and  its- perpetrators;  but  this  evidence 
was  communicated  to  the  officers  where  they  had  no  official 
authority  whatever,  and  moreover  was  not  the  only  evidence 
offered  in  the  trial  to  establish  the  guilt  of  the  parties,  as 
their  own  books  and  papers  were  very  important  testimony 
in  fixing  upon  them  a  guilty  knowledge.  Of  all  the  claim- 
ants, Johnson  appears  to  have  contributed  the  least  to  the- 
success  of  the  undertaking,  and  yet  he  is  joined  with  Dowl- 
ing in  the  petition  that  they  may  be  adjudged  entitled  to  the* 
whole  share.  Under  the  decisions  of  this^  aourt,  there  can  be- 
28 
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DO  question  that  a  revenue  o£5cer  under  certain  circumstances 
may  be  entitled  to  claim  as  an  informer ;  and  I  am  of  opinion 
that  these  four  persons  having  each  borne  their  respectiye 
parts  in  procuring  the  necessary  information  and  evidence 
which  resulted  in  the  conviction,  and  having  in  the  outset 
agreed  in  writing  that  they  would  make  common  cause  of 
the  undertaking,  would  work  together  in  accomplishing  it 
and  share  equally  the  advantages  to  be  realized  therefrom^ 
are  thereby  now  precluded  from  any  inquiiy  by  the  court 
as  to  the  degree  of  benefit  which  each  conferred  by  his 
individual  services.  Good  faith  requires  that  they  should 
.abide  by  their  contract,  and  that  neither  of  them  should  be 
j)ermitted  without  the  consent  of  the  others  to  repudiate  it 
.and  by  extrinsic  evidence  endeavor  to  satisfy  the  court  that 
^ne  or  more  of  the  associates  did  not  by  his  services  aid 
^equally  with  the  others  in  the  advancement  of  the  common 
purpose.  Especially  should  such  an  agreement  under  the 
circumstances  be  obligatory  upon  Dowling,  as  he  was  well 
aware  of  the  amount  of  evidence  he  could  produce  to  ensure 
a  conviction,  and  before  making  any  disclosure  whatever, 
acting  undoubtedly  for  his  own  interest  as  he  understood  it, 
insisted  that  .the  officers  should  procu're  such  further  evi- 
dence as  could  be  obtained  by  them,  and  should  pnsecute  the 
suits  to  judgment. 

This  agreement  was  not  without  consideration,  being 
mutual,  and  was  not  in  contravention  of  law,  and  if  Dowling 
.fihould  receive  the  full  amount,  I  hold  he  would  be  account- 
able to  McCoy  and  Bartlett  for  their  respective  proportions 
of  it.  In  the  distribution  of  ^this  fund,  it  is  the  duty  of  the 
court  to  ascertain  the  parties  beneficially  interested  and  who 
are  legally  entitled  to  hold  it,  and  to  decree  the  payment  to 
them  directly  rather  than  subject  them  to  the  expense  and 
delay  of  further  controversy  with  Dowling  for  the  recovery 
of  their  proj^ortion  from  his  hands  if  he  should  receive  it. 
In  suits  at  common  law,  if  justice  can  be  done  between  the 
parties  directly,  and  circuity  of  action  thereby  be  avoided,  the 
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courts  do  not  hesitate  to  adopt  such  a  course  and  allow  the 
party  to  recover  that  to  which  he  is  entitled,  and  which  he 
might  by  ulterior  proceediugs  obtain  from  one  who  should 
receive  it  from  the  defendant ;  and  this  court  cannot  hesitate 
as  to  the  propriety  of  applying  this  rule  in  the  distribution 
of  money  in  its  registry,  it  being  entirely  free  from  any  tech- 
nical difficulties  which  sometimes  arise  in  proceedings  at 
eommon  law. 

It  is  claimed  that  if  the  court  is  of  opinion  that  Dowling 
was  within  the  language  of  the  act  of  1867  "the  person  giv- 
ing the  information  which  led  to  the  prosecution,"  that  then 
the  court  is  bound  by  the  provisions  of  that  law  to  award  to 
him  the  informer's  share,  although  he  may  by  his  contract  be 
bound  to  pay  the  other  parties  their  proportions  of  it.  Under 
ordinary  circumstances  such  would  probably  be  the  result ; 
but  the  court  is  of  opinion  that  parties  jointly  engaged  in 
such  an  enterprise  may,  as  between  themselves,  agree  as  to 
the  distribution  of  the  informer's  share ;  that  such  an  agree- 
ment when  fairly  made  is  conclusive  between  them  as  to 
their  respective  rights,  and  should  be  recognized  and  enforced 
by  the  court  as  the  only  proper  evidence  in  a  hearing  upon 
this  question  in  any  controversies  between  the  parties  relat- 
ing thereto. 

Decree  that  Bartletty  McCoy  ^Johnson  and 
Dowling  were  joint  informer^^  and  that 
the  informer* %  share  be  divided  equMy 
among  them. 
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ALBERT  W,  PAINE,  Assignee, 

vs. 
HENRY  L.  CALDWELL. 

Dkccmbeb,  1872. 

1.  The  IMstrict  Coart^  in  eqoity,  hM  no  Jnrisdiction  over  a  citizen  of 

Massachosetts,  neither  found  within  nor  haring  property  within 
this  district,  to  relicTe  from  a  preference  in  fraud  of  the  bankrupt 
act  at  the  suit  of  an  assignee  in  bankruptcy  appointed  in  this  district. 

2.  Nor  does  the  recoTery  of  a  JadgmeDt  in  the  courts  of  Maine 

and  the  collection  of  it  in  fraud  of  the  bankrupt  act  by  a  citizen  of 
M:issachusetts,  neither  found  here,  nor  having  property  here,  but 
acting  through  a  resident  attorney,  upon  whom  senrioe  was  made 
in  this  suit,  give  this  court  Jurisdiction. 

In  Equity.  Bill  by  the  assignee  of  a  bankrupt,  to  recover 
from  a  citizen  of  Massachusetts  the  amount  of  a  judgment 
recovered  by  him  in  the  courts  of  Maine  against  his  debtor, 
the  bankrupt,  and  collected  in  fraud  of  the  bankrupt  act 
through  an  attorney  resident  in  Maine,  upon  whom  process 
was  served. 

The  respondent  appeared,  and  pleaded  that  the  court  had 
not  jurisdiction  over  him,  inasmuch  as  he  was  a  citizen  of 
Massachusetts,  neither  found  within,  nor  having  property 
within  the  jurisdiction  of  the  court. 

As  to  the  sufficiency  of  the  plea,  the  cause  was  heard. 

Mr.  Albert  TF.  Paine^  pro  se* 

Mr,  Almon  A.  Strout^  solicitor  for  respondent. 

Fox,  J.  The  question  presented  is  one  of  jurisdiction. 
Can  the  District  Court  sustain  a  bill  in  equity  brought  by 
an  assignee  in  bankruptcy  in  this  district  against  a  citizen 
of  Massachusetts  not  found  in  this  district  and  who  ]ias  no 
property  therein,  the  bill  being  instituted  to  recover  back 
the  amount  received  from  a  preference  in  fraud  of  the  act 
by  the  respondent  obtaining  a  judgment  against  the  bank- 
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rupt  before  the  Supreme  Court  of  this  state  and  collecting 
the  same  within  four  months  of  the  commencement  of  pro- 
ceedings in  bankruptcy,  the  bankrupt  being  known  by  the 
respondent  to  be  insolvent?  Service  of  the  subpoena  was 
made  on  the  respondent  in  Massachusetts,  and  he  appears 
and  objects  to  the  jurisdiction  of  the  court. 

By  the  judiciary  act  it  was  provided  "that  no  person  shall 
be  arrested  in  one  district  for  trial  in  another  in  any  civil 
cause  before  the  Circuit  or  District  Court,  and  no  civil  action 
shall  be  brought  before  either  the  Circuit  or  District  Courts 
against  an  inhabitant  of  the  United  States  by  any  original 
process,  in  any  other  district  than  that  whereof  he  is  an 
inhabitant  or  shall  be  found  at  the  time  of  serving  the  writ.'* 

In  Picquet  vs.  Swan^  5  Mas.,  35,  Judge  Story,  in  a  very 
elaborate  opinion,  announced  as  the  result  of  his  examina- 
tion "that  by  the  general  provisions  of  the  laws  of  the  United 
States,  the  Circuit  Courts  could  issue  no  process  beyond  the 
limits  of  their  districts ;  that  independent  of  positive  legis- 
lation, the  process  can  only  be  served  upon  persons  within 
the  same  districts." 

In  Toland  vs.  Sprague^  12  Pet.,  829,  the  Supreme  Court  of 
the  United  States  held,  that  merely  by  an  attachment  on 
trustee  process  of  the  estate  of  a  defendant  who  resided  in 
Gibraltar,  the  Circuit  Court  did  not  acquire  jurisdiction  over 
the  party ;  that  the  Circuit  Court  of  each  district  sits  within 
and  for  that  district,  and  is  bounded  by  its  local  limits,  and 
that  whatever  may  be  the  extent  of  their  jurisdiction  over 
the  subject  matter  of  suits  in  respect  to  persons  aqd  property, 
it  can  only  be  exercised  within  the  limits  of  the  district. 
Congress  has  not  in  terms  authorized  any  original  civil  pro- 
cess to  run  into  any  other  district,  with  the  single  exception 
of  subpoena  for  witnesses,  and  the  court  say,  "we  think  that 
the  opinion  of  the  legislature  is  thus  manifested  to  be,  that 
the  process  of  a  Circuit  Court  cannot  be  served  without  the 
district  in  which  it  is  established  without  the  special  author- 
ity of  law  therefor." 
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In  ffemdan  vs.  Ridgway^  17  How.,  424,  the  Supreme  Court 
decided  that  the  District  Court  in  Mississippi,  which  prob- 
ably had  £he  jurisdiction  of  a  Circuit  Court,  could  not  enter- 
tain a  bill  to  compel  parties  to  interplead  who  are  not  found 
in  the  district ;  that  jurisdiction  over  parties  is  acquired  only 
by  service  of  process  within  the  state,  or  by  a  voluntary 
appearance. 

These  authorities  are  conclusive  that  this  court,  prior  to 
the  passage  of  the  bankrupt  act«  did  not  have  the  jurisdic- 
tion claimed  for  it ;  and  I  do  not  understand  it  to  be  very 
strenuously  contended  by  the  complainant  in  his  learned 
argument,  that  the  District  Court  derived  the  authority  from 
the  judiciary  act  or  any  other  law  of  Congress,  than  the  bank- 
rupt act  itself.  He  argues,  that  this  authority  is  found  in 
the  first  and  second  sections  of  the  act,  conferring,  as  he  says, 
on  this  court  exclusive  jurisdiction  in  all  matters  pertaining 
to  the  estate  of  the  bankrupt,  subject  to  a  concurrent  juris- 
diction in  certain  matters  with  the  Circuit  Court  under  the 
provisions  of  the  second  section.  For  the  purpose  of  this 
inquiry  it  may  be  conceded,  that  the  District  Court  in  which 
the  proceedings  in  bankruptcy  are  originated,  has  within  its 
district  exclusive  jurisdiction  over  the. estate  of  the  bank- 
rupt, although  many  of  the  state  courts,  under  the  present 
as  well  as  under  the  former  act,  have  sustained  actions 
brought  by  assignees  for  the  recovery  of  debts  due  to  the 
estate,  as  well  as  for  the  conversion  of  property  by  transfers 
in  fraud  of  the  bankrupt  act.  BeaU  vs.  Quinn^  101  Mass., 
262,  Forbes  vs.  ffowe^  102  Mass.,  427,  Peiper  vs.  Harmer^ 
5  B.  R.,  252. 

This  concession  does  not  control  or  even  afford  us  much  aid 
in  reaching  a  conclusion  upon  the  question  now  before  us, 
as  the  claim  here  is  not  that  the  District  Court  has  exclusive 
jurisdiction  of  bankrupt  matters  within  its  own  district,  but 
that  it  is  not  limited  by  its  own  district,  and  may  extend 
beyond  its  territorial  limits  and  by  its  process  bring  before 
it  parties  from  the  most  remote  state  in  the  Union* 
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Such  authority  should  be  conferred  by  positive  direct  leg- 
islation, and  cannot  be  derived  from  inference  or  implication, 
or  from  any  general  indefinite  expressions  found  in  the  law. 

The  first  section  of  the  bankrupt  law  confers  and  defines 
the  jurisdiction  of  the  District  Court  *that  the  several  Dis- 
trict Courts  of  the  United  States  be,  and  they  hereby  are 
constituted  courts  of  bankruptcy,  and  they  shall  have  orig- 
inal jurisdiction  in  their  respective  districts  in  all  matters 
and  proceedings  in  bankruptcy." 

In  the  opinion  of  the  court,  the  words  '4n  their  respective 
districts"  found  in  this  provision  of  the  act  are  not  without 
effect;  they  must  receive  their  usual  ordinary  signification, 
and  it  is  believed,  manifest  a  purpose  and  intent  in  Congress 
to  restrict  and  limit  the  authority  and  jurisdiction  of  the 
District  Courts  in  bankruptcy  within  their  own  districts  in 
accordance  with  the  practice  as  it  then  was,  and  not  to  con- 
fer upon  them  a  jurisdiction  throughout  the  United  States 
in  utter  conflict  with  all  prior  legislation  and  the  settled 
policy  of  Congress.  The  jurisdiction  in  bankruptcy  is  con- 
ferred on  the  District  Courts  by  the  expression,  "they  shall 
have  original  jurisdiction  in  their  respective  districts ;"  this  is 
the  grant ;  by  it  alone  it  has  jurisdiction  and  authority ;  and 
wbilst  its  authority  does  extend  to  all  matters  in  bankruptcy, 
and  there  is  no  limit  to  the  subject  matter  over  which  the 
court  has  jurisdiction,  it  is  expressly  confined  and  restricted 
in  its  exercise  to  the  limits  of  its  own  territory,  and  enjoys 
no  other  or  greater  power  or  authority  outside  of  its  district 
than  it  had  before  the  bankrupt  act  was  passed ;  and  it  seems 
necessary  to  utterly  reject  and  expunge  from  the  provision 
these  words  of  limitation,  prescribing  its  own  district  as  its 
bounds  and  extent  of  its  jurisdiction,  before  it  can  be  declared 
that  by  this  grant,  a  jurisdiction  is  bestowed  on  the  court 
co-extensive  with  the  Union. 

It  is  said  that  these  words  do  not  limit  the  jurisdiction, 
but  only  require  that  the  court  shall  act  within  its  own  dis- 
trict ;  that  in  the  exercise  of  its  jurisdiction  it  has  control 
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over  all  matters  and  proceedings  in  bankruptcy,  and  after  a 
specific  enumeration  of  certain  matters,  that  the  first  section 
of  the  act  declares  ^'that  the  jurisdiction  shall  extend  to  all 
matters  and  things  to  be  done  under  and  by  virtue  of  the 
bankruptcy  until  the  final  distribution  and  settlement  of 
the  estate  and  the  close  of  proceedings  in  bankruptcy." 
This  language  must  be  taken  in  connection  with  that 
before  cited,  and  is  controlled  by  it,  and  cannot  be  considered 
as  extending  the  jurisdiction  of  the  court  beyond  its  district. 
If  the  construction  put  by  the  court  upon  the  grant  to  the 
District  Courts  ^^of  original  jurisdiction  in  their  respective 
districts*'  is  erroneous,  I  am  still  of  opinion,  that  this  lan- 
guage, broad  and  comprehensive  as  it  is,  extending  its  juris- 
diction to  all  matters  and  things  to  be  done  under  the  bank- 
ruptcy, should  not  be  held  to  authorize  it  to  summon  before 
it  parties  from  without  its  district. 

If  Congress  had  intended  to  grant  such  unlimited  author- 
ity to  the  District  Courts,  as  to  authorize  this  court  sitting  in 
Maine  to  issue  its  process  and  summon  before  it  a  citizen 
of  California  or  Oregon,  it  is  believed  that  clear,  positive, 
unambiguous  language  would  have  been  employed,  manifest- 
ing by  an  express  grant  beyond  all  question  that  such  was 
the  intent,  and  not  by  any  general  uncertain  legislation 
here  authorize  a  practice  in  utter  conflict  with  the  policy 
of  all  prior  legislation.  The  language  employed  in  the  first 
section  was  proper  and  necessary  to  confer  on  the  District 
Court  full  and  complete  jurisdiction  over  the  estate  of  the 
bankrupt ;  it  is  none  too  broad  and  comprehensive  in  its  rela- 
tion to  the  subject  matter,  and  there  does  not  appear  to  be 
any  occasion  forgiving  to  it  a  construction  which  will  extend 
the  jurisdiction  of  the  courts  so  much  beyond  its  well  estab- 
lished boundaries. 

In  repeated  instances  it  will  be  found  that  general  lan- 
guage of  this  nature  has  been  employed  by  Congress  in  con- 
ferring upon  the  federal  courts  jurisdiction,  and  in  every 
instance  have  the  courts  held,  notwithstanding  the  general- 
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ity  of  the  language,  that  they  were  restricted  to  their  own 
.  respective  districts.  In  Picquet  vs.  Swan^  5  Mas.,  85,  before 
cited,  Judge  Story  says,  ''The  process  acts  have  prescribed 
the  forms  of  process  and  modes  of  service  to  be  according  to 
the  state  jurisprudence  ;  but  they  do  not  appear  to  me  to  be 
intended  to  enlarge  the  sphere  of  jurisdiction  of  the  Circuit 
Courts.  I  cannot  judicially  say  that  the  general  phraseology 
of  these  process  acts  ought  to  receive  a  more  extensive  inter- 
pretation so  as  to  break  down  or  interfere  with  the  policy  of 
the  judiciary  act,  founded  as  it  seems  to  me  on  principles  of 
public  law,  public  convenience  and  immutable  justice." 

In  Toland  vs.  Spra^ie^  it  was  claimed  that  Congress,  hav- 
ing adopted  the  forms  of  writs  and  modes  of  process  in  the 
several  states,  had  thereby  authorized  the  Circuit  Court  of 
Massachusetts  to  take  jurisdiction  by  trustee  process  against 
a  non-resident  not  found  in  the  district ;  but  the  Supreme 
Court  held,  that  the  acts  of  Congress,  adopting  the  state  pro- 
cess, adopt  the  form  and  mode  of  service  only  so  far  as  the 
persons  are  rightfully  within  the  reach  of  such  process,  and 
did  not  intend  to  enlarge  the  sphere  of  the  jurisdiction  of 
the  courts. 

The  case  of  Ex  parte  Graham^  8  Wash.  C.  C,  456,  was  a 
writ  of  habeas  corpus  to  discharge  from  imprisonment  the 
petitioner,  who  had  been  arrested  in  Pennsylvania  on  a  war- 
rant against  him  in  a  prize  cause  issued  by  the  Circuit 
Court  of  Massachusetts. 

Judge  Washington,  p.  458,  says: — 

"The  question  turns  upon  the  authority  of  the  District  or 
Circuit  Court  of  one  district  to  issue  its  process  into  any 
other  district  to  compel  the  appearance  of  a  person  residing 
or  found  within  the  latter  jurisdiction  before  the  court  from 
which  the  process  issued,  or  to  stand  committed  for  any 
alleged  contempt  of  that  court.  It  is  admitted  that  these 
courts,  in  the  exercise  of  their  common  law  and  equity  juris- 
diction, have  no  authority  generally  to  issue  process  into 
another  district,  except  in  cases  where  such  authority  has 
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been  specially  bestowed  by  some  law  of  the  United  States. 

^^These  provisions  (Act,  1789)  appear  manifestly  to  circum- 
scribe the  jurisdiction  of  those  courts,  as  to  the  person  of  the 
defendant,  by  the  limits  of  the  district  where  the  suit  is 
brought,  and  that  the  process  of  those  courts  was  consid- 
ered by  the  legislature  to  be  bounded  by  the  same  limits  is 
obvious  from  the  subsequent  acts  passed. 

^But  it  has  been  argued,  that  these  restraints  are  incom- 
patible with  the  essential  jurisdiction  of  an  admiralty  court, 
more  especially  in  prize  causes. 

^^That  the  laws  of  the  United  States  authorize  the  distinc- 
tion which  is  contended  for,  has  not,  and  it  is  confidently 
believed  cannot  be  shown. 

'^It  is  true  that  the  9th  section  of  the  judiciary  act  gives  to 
the  District  Court  exclusive  original  cognizance  of  all  causes 
of  admiralty  and  maritime  jurisdiction  without  limitation; 
and  it  is  not  less  true  that  the  11th  section  of  the  act  gives  to 
the  Circuit  Court  original  cognizance  of  all  suits  of  a  civil 
nature  at  common  law  and  in  equity,  where  an  alien  is  a 
party  or  the  suit  is  between  a  citizen  of  the  state  where  the 
suit  is  brought  and  a  citizen  of  another  state,  equally  unlim- 
ited except  as  to  the  amount.  But  the  jurisdiction  of  these 
courts,  though  unlimited  as  to  the  subject  matter  of  which 
they  have  cognizance,  by  any  express  declaration  of  the  legis^ 
lature  is  nevertheless  limited  in  point  of  locality,  as  well  by 
the  general  principles  of  law  which  our  courts  acknowledge 
as  rules  of  decision,  as  by  the  express  provisions  of  the  11th 
section.  As  to  the  first,  it  will  be  acknowledged  that  there 
is  no  law  of  Congress  which  limits  the  jurisdiction  of  the 
courts  by  the  nature  of  the  suits  of  which  they  have  cogni- 
zance. By  what  law  then  is  it  that  actions  of  ejectment, 
dower,  &c.,  can  be  brought  only  in  the  district  where  the 
land  lies  ? 

*'If  the  defendant  be  served  with  process  in  the  district 
where  the  suit  is  brought,  neither  the  11th  section  or  any 
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other  provision  in  the  act  of  Congress  has  restrained  the 
jurisdiction  of  the  court  in  the  supposed  cases.  The  only 
answer  to  the  question  is,  that  the  want  of  jurisdiction  is  the 
result  of  certain  general  principles  of  law  acting  upon  the 
particular  subject. 

*'In  like  manner,  the  jurisdiction  of  these  courts  when  sitting 
in  admiralty  or  prize  causes  is  limited  by  those  general  prin- 
ciples  which  apply  to  courts  of  admiralty  in  England  and 
the  United  States,  as  well  as  in  other  countries.  Though 
bounded  only  by  the  nature  of  the  causes  over  which  they 
are  to  decide,  and  not  in  any  respect  by  place,  it  is  never- 
theless essential  to  the  exercise  of  this  jurisdiction  by  any 
particular  court,  that  the  person  or  thing  against  whom  or 
which  the  court  proceeds  should  be  within  the  local  juris- 
diction of  such  court,  &c." 

This  extract  from  the  opinion  of  that  learned  judge  sets 
forth  so  clearly  by  illustration  and  argument  that  the 
authority  now  claimed  for  the  District  Court  does  not  exist, 
that  I  have  preferred  to  present  it  at  length  in  the  very 
words  of  the  court,  rather  than  in  any  way  to  detract  from 
its  effect  by  any  abridgement  of  it.  The  judiciary  act  gave 
to  the  District  Court  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  without 
qualification  or  limitation  of  any  kind ;  this  language  was  as 
comprehensive  as  any  to  be  found  in  the  bankrupt  law,  and 
yet,  the  court  had  no  doubt  that  its  jurisdiction  was  limited 
and  bounded  by  the  locality  of  the  district,  and  this  decision 
should  control  the  result  of  the  present  suit. 

It  is  urged  that  if  the  District  Court  does  not  possess  this 
power  and  authority,  an  assignee  is  without,  remedy  to 
enforce  his  claims  in  behalf  of  the  estate  against  non-resi- 
dents of  his  district  and  not  found  therein.  But  such,  I 
apprehend,  will  not  prove  to  be  the  case,  as  it  is  shown  that 
the  state  courts  are  ready  to- exercise  jurisdiction  over  their 
own  citizens  in  suits  against  them  in  behalf  of  assignees  in 
bankruptcy ;  and  in  most  cases  the  authority  of  the  Circuit 
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(!ouri,  In  tlio  (liNtrict  where  the  delinquent  resides,  could  be 
aPP<^hI(mI  U)  by  the  assignee,  as  he  would  ordinarily  be  a  cit- 
i'MUi  of  another  state ;  and  if  these  should  not  afford  the 
n(*(i(liMl  n«IretiH,  Congress  could  very  easily  supply  the  defi- 
nlntKiy  by  oonferring  on  the  several  District  Courts  authority 
to  suNtain  MultK  by  assignees  from  other  districts  auxiliary  to 
i\\^^  original  proceedings  in  bankruptcy. 

I  uni  MatiHflod  that  the  authority  here  claimed  for  the  Dis- 
triot  ( 'Ourts  to  issue  their  process  against  parties  in  remote 
dtstrlots  would  bo  attended  ,with  the  most  dangerous  conse- 
(|U<^no(m,  and  would  frequently  prove  an  instrument  of 
opproHMion  and  extortion ;  and  if  it  did  exist  and  was  fre- 
q\iontly  ouUod  into  exercise  would  soon  overthrow  the  bank- 
rupt aot.  AsHignoos  having  nothing  personally  at  risk,  as 
th^  oxpouso  would  ordinarily  be  a  charge  upon  the  estate, 
would*  1  hav*  no  doubt,  very  frequently  institute  proceed- 
ing in  thoir  own  district  ag^unst  citisens  of  other  remote 
dintviot^  with  whom  the  bankrupt  may  at  some  time  hare 
had  dtvOin^^  trusting  to  the  defendant's  willingness  to  pay 
a  \HM)Hidor^b)o  amount  in  the  way  of  compromise  rather  than 
W  ^ubSvlts)  to  th^"  ex)vn$e  and  vexations  of  a  protracted 
Uw  »u\t  at  a  distaui"^  and  in  a  place  where  he  mar  be  a 
^ti^u^r  and  unknown*  and  in  which*  if  he  proved  suoii>essful» 
W  >\\nO,d  n^>p«s«in*Y  iuour  laxj^?  expeniliiunes  whi^h  aw  i>c^ 
nsNM\^jvv,^  in  any  ia\;ji;iv^n  of  <vxstss^  In  some  iii>aA:.^ 
tb^  d>  fx  u>l^v,l  nx\c-^  bi^  ar?>?t«eJ  by  ihe  c^ar>LaI  cf  liie 
nu^t  %V>'*.v  l^  rv^>W  a:^  tiirv*wii  iuio  j^iscn^aai  liene 
^U  u  .  vsi  a  \  v.j:  :rxv  w  aw^i  ;b?  r>ei«:-^  of  a  l^:clIzvT^f■r5x  3: 
a  iX  >.xi'^l  >v>;:t.-5x  a:sx  ^>  wi.:>i  i^  w-as  .i^iiuneii  fr:at  c1tii:|: 
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table  justice ;"  and  I  trust  the  day  may  never  come  when  any 
such  baneful  authority  will  be  conferred  on  this  or  any  other 
court. 

No  decision  has  been  cited  sustaining  the  position  of  the 
complainant,  and  the  opinion  of  Benedict,  J.,  in  Re  Hirsch^ 
2  B.  R.,  8,  is  apparently  against  it.  In  Markson  vs.  Heaney^ 
4  B.  R.,  510,  Dillon,  J.,  alludes  to  the  point,  but  refrains 
from  giving  any  opinion  upon  it. 

The  bill  sets  forth  that  the  fraudulent  preference  obtained 
by  respondent  was  by  means  of  a  judgment  recovered  by  him 
against  the  bankrupt,  before  the  Supreme  Court  of  the  state, 
and  which  was  paid  within  four  months  of  the  commence- 
ment of  bankruptcy  proceedings.  Service  of  the  subpoena  in 
the  present  suit  was  made  on  the  attorney  who  acted  for  the 
defendant  in  obtaining  this  judgment,  and  it  is  argued  that 
the  defendant,  having  resorted  to  and  availed  himself  of  the 
courts  in  Maine  to  obtain  this  fraudulent  judgment,  contin- 
ues subject  to  the  authority  of  the  courts  in  this  state  includ- 
ing the  District  Court  in  bankruptcy,  and  cannot  withdraw 
from  the  state  with  the  fruits  of  his  judgment  without, 
remaining  amenable  to  the  courts  in  any  ulterior  proceedings 
arising  from  his  original  suit. 

The  complainant  through  his  learned  counsel  relies  on 
Marco  vs.  Low^  56  Me.,  549,  in  which  it  was  decided  that 
the  Supreme  Court  of  Maine  could,  as  a  court  of  equity, 
enjoin  the  respondent  from  further  prosecuting  in  that  court, 
as  a  court  of  law,  a  writ  of  entry  in  favor  of  the  respond- 
ent against  the  complainant,*  notwithstanding  the  respond- 
ent may  not  have  resided  or  personally  been  within  the 
state  since  the  commencement  of  the  bill.  With  that  deci- 
sion I  entirely  concur,  and  the  principle  on  which  it  rests 
has  been  repeatedly  sustained  by  the  federal  courts. 

In  Freeman  vs.  Howe^  24  How.,  460,  it  is  stated  in  the  opinion 
of  the  court,  **The  principle  is,  that  a  bill  filed  on  the  equity 
side  of  the  court  to  restrain  or  regulate  judgment  or  suits 
at  law  in  the  same  court,  and  thereby  prevent  injustice  or  an 
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inequitable  advantage  under  mesne  or  final  process,  is  not 
an  original  suit,  but  auxiliary  and  dependent,  supplementary 
merely  to  the  original  suit  out  of  which  it  had  arisen,  and  is 
maintained  without  reference  to  the  citizenship  or  residence 
of  the  parties."  So  Judge  Story,  in  Dunlap  vs.  Stetson^  4 
Mas.,  860,  says,  ^^Such  suits  are  not  original,  and  are  properly 
sustainable  in  that  court  which  gave  the  original  judgment 
and  has  it  completely  under  its  control." 

This  jurisdiction  attaches  only  to  the  court  in  which  the 
original  suit  is,  or  was  pending,  and  the  present  is  the  first 
attempt,  so  far  as  this  court  is  advised,  to  claim  that  a  citizen 
of  another  state,  who  has  recovered  in  a  state  court  an 
inequitable  judgment,  thereby  conferred  on  the  federal  courts, 
in  the  district  in  which  the  judgment  was  recovered,  juris- 
diction over  him  with  authority  to  sustain  a  bill  in  equity 
against  him  in  behalf  of  the  defendant  in  the  original  suit, 
although  not  found  in  the  district,  and  afford  such  redress 
as  equity  and  good  conscience  might  ordinarily  require,  if 
the  original  suit  had  been  instituted  in  the  federal  court 

instead  of  the  state  court. 

Bill  diitni^ted. 


SEBASTIAN  S.  MARBLE 

vs. 
JAMES  E.  FULTON  bt  als. 

Dbobmbbb,  187S. 

1.  An  action  of  debt  lies  upon  a  bond  fi^iven  by  a  bankrupt  conditioned 

for  his  appearance  in  court  from  day  to  day  agreeable  to  its  order. 

2.  The  avoidance  of  a  princiiMlly  after  being  adjudged  a  bankrupt 

upon  his  creditors'  petition,  la  a  breach  of  the  condition  of  his  bond 
authorized  by  §  40  of  the  bankrupt  act,  taken  to  secure  his  attend- 
ance In  court  until  decision  upon  that  ^'petition  or  the  further  order" 
of  court 
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8.  Upon  breach  of  the  condition  of  such  bond,  the  plaintiff  may 
recover  the  actual  damages  sustained. 

4.  Upon  a  bond  of  defeasance  there  can  be  but  one  suit  and  one 
assessment  of  damages. 

6.  In  the  assessment  of  damages,  the  pleadings  are  not  regarded, 
and  damages  may  be  assessed  for  all  existing  breaches,  whether 
specified  in  the  pleadings  or  not 

6.  The  abscondiniT  of  a  bankrupt  with  assets  greater  than  the 
penalty  of  his  bail  bond  is  a  direct  loss  to  the  bankrupt  estate,  recoY- 
erable  upon  the  bond  to  the  amount  of  its  penalty  with  interest 
from  the  date  of  the  writ. 

Debt  for  the  penalty  of  a  bail  bond.  Upon  oyer  it  dis- 
closed a  condition  for  the  appearance  of  the  principal  in 
court  to  answer  to  a  creditor's  petition  in  bankruptcy  against 
him,  and  for  his  appearance  from  time  to  time  as  required 
by  the  court  until  decision  upon  the  petition  or  until  further 
order  of  court. 

Plea.     Omnia  performavit. 

Replication.  Avoidance  of  the  principal  by  not  appear- 
ing and  furnishing  schedules  in  bankruptcy  in  obedience  to 
order  of  the  court. 

Rejoinder.  No  order  of  court  so  to  do  within  the  time 
stipulated  by  the  condition  of  the  bond.    Issue  taken. 

Mr,  WUliam  X.  Pixinam^  counselor  for  plainti£F. 

Mr,  Henry  B,  Cleaves^  Mr.  Nathan  Cleaves  and  Mr.  Joseph 
Howard^  counsel  for  defendant. 

Fox,  J.  This  is  an  action  of  debt  on  a  bond  given  by  a 
bankrupt,  upon  his  arrest,  under  the  provisions  of  the  40th 
sec.  of  the  bankrupt  act,  and  is  prosecuted  in  the  name  of  the 
marshal  for  the  benefit  of  the  assignee  in  bankruptcy. 

It  appears  that  on  the  19th  of  Feb.,  1872,  Locke,  Twitchell 
&  Go.  filed  their  petition  in  the  District  Court  of  Maine 
against  Fulton  and  Ricker,  praying  that  they  might  be 
adjudged  bankrupts,  and  an  order  of  notice  was  issued  thereon 
returnable  March  4th.  On  the  19th  of  Feb.  another  peti- 
tion was  filed  by  the  same  creditors  praying  for  the  arrest 
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of  Fulton  &  Ricker  under  the  provision  of  the  40th  sec.  of 
the  act,  and  upon  probable  cause  being  shown  to  the  court, 
they  were  ordered  to  be  held  to  bail  in  the  sum  of  $2,000. 

Upon  his  arrest  on  February  27,  Fulton  gave  bond  in 
that  amount  with  Elijah  Fulton  and  John  D.  Spiller  as 
sureties,  conditioned  ^^that  if  the  above  bounden  James  E. 
Fulton  shall  appear  and  answer  to  the  said  Locke,  Twitchell 
&  Co.,  petitioners  as  aforesaid,  as  by  said  order  provided, 
and  shall  thereafterwards  appear  from  time  to  time  as  re- 
quired by  said  court  until  the  decision  of  said  court  upon 
said  petition,  or  the  further  order  of  said  court,  then  the 
above  written  obligation  shall  be  null  and  void,  otherwise  in 
full  force."  On  the  return  day  of  the  order  of  notice,  Fulton 
&  Ricker  appeared,  but  the  hearing  was  postponed  from  time 
to  time  until  the  6th  day  of  May  when  they  were  adjudged 
bankrupts,  and  the  usual  decree  of  bankruptcy  was  then 
entered  against  them  with  an  order  to  furnish  schedules  of 
their  assets  and  liabilities  within  five  days  as  provided  in 
form  No.  58,  General  Rules  and  Orders,  which  order  not 
being  complied  with,  on  the  fifth  day  of  June  a  petition  was 
presented  by  their  assignee  in  bankruptcy  that  the  said 
James  E.  Fulton  might  be  required  by  order  of  court  to 
appear  on  a  day  certain  and  file  such  schedules.  Upon 
this  petition  it  was  ordered  that  he  appear  on  June  17th, 
which  order  was  served  on  the  said  Fulton  by  leaving  a  copy 
of  the  same  at  his  usual  place  of  abode,  and  the  same  was 
also  duly  served  on  the  sureties  on  his  bond,  and  no  appear- 
ance being  then  had,  said  James  E.  Fulton  and  his  sureties 
were  on  said  17th  day  of  June  defaulted,  and  their  default 
was  duly  entered  on  the  docket. 

The  first  objection  taken  is,  that  an  action  of  debt  upon 
this  bond  cannot  be  maintained  in  this  court,  but  that  the 
only  remedy  in  the  federal  courts  in  Maine  is  by  scire  facias. 

It  is  clear  that  in  the  courts  of  this  state  scire  facias  is  the 
only  remedy  against  bail,  as  it  was  thus  decided  in  Packard 
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VS.  Brewster^  59  Me.,  404,  and  the  act  of  Congress  approved 
June  1, 1872,  chap.  255,  sec.  5,  requires  "that  the  practice, 
pleadings,  forms  and  modes  of  proceeding,  in  other  than 
equity  and  admiralty  causes  in  the  Circuit  and  District  Courts, 
shall  conform  as  near  as  may  be  to  the  practice,  &c.,  existing 
at  the  time  in  like  causes  in  the  courts  of  record  of  the  state 
within  which  such  Qircuit  or  District  Courts  are  held."  If 
this  obligation  were  a  common  bail  bond,  in  accordance 
with  the  law  of  the  state,  it  might  be  the  duty  of  the  court 
to  restrict  the  remedy  thereon  to  an  action  of  Bcire  faeiaB. 

But  in  this  state  it  is  prescribed  by  law,  that  a  bail  bond 
shall  be  returned  to  the  court  by  the  sheriff  and  filed  with 
the  writ,  and  if  judgment  is  rendered  thereon,  the  clerk  is 
required  to  enter  on  the  margin  of  the  execution  the  names 
of  the  bail  and  their  abode,  and  demand  must  be  made  upon 
the  bail  personally  by  the  oflBcer  holding  the  execution  fif- 
teen days  at  least  before  the  return  day,  certifying  that  he 
cannot  find  the  principal  or  property  to  satisfy  it;  all  of 
which  must  appear  by  his  return  on  the  execution,  and 
thereupon  ^sdre  facias  issues.  In  the  present  case,  few  if 
any  of  such  provisions  are  applicable.  The  proceeding  in 
which  the  bail  is  required,  instead  of  being  an  action  at  com- 
mon law  for  the  recovery  of  a  claim,  is  in  the  nature  of  a  pro- 
ceeding in  equity,  and  there  is  nothing  to  be  found  in  the 
act  requiring  the  marshal  to  return  the  bond  to  court  and 
file  it  with  his  warrant ;  no  fixed  amount  is  recovered  by  a 
judgment,  and  no  execution  issues  to  the  marshal  upon  which 
a  return  of  '*not  found"  can  be  made,  as  is  done  by  the 
sheriff  on  the  state  process.  Under  the  state  practice,  all  the 
proceedings  from  the  inception  are  required  to  appear  upon 
the  files  of  the  court,  and  become  substantially  a  part  of  the 
record,  while  nothing  of  that  kind  is  required  by  any  of  the 
provisions  of  the  bankrupt  act.  The  practice  of  the  state 
courts  in  such  matters  is  so  entirely  different  from  the  course 
to  be  adopted  in  bankruptcy  proceedings,  that  the  court  is  of 
opinion,  that  the  requirements  of  the  act  of  1872  cannot  be 
29 
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held  applicable  in  the  present  instance,  but  that  the  com- 
mon law  may  be  appealed  to  for  a  remedy,  which  it  is  not 
disputed  authorizes  an  action  of  debt  in  such  a  case. 

The  defendants  plead  performance,  and  the  plaintiff  replies, 
a  breach  by  the  principal's  not  appearing  and  producing  his 
schedules  in  obedience  to  the  order  of  the  court.  The  con- 
dition of  the  obligation  being  in  the  very  words  of  the  statute, 
what  is  its  legal  effect?  It  is  claimed  that  its  operation  is 
limited  to  the  time  of  the  adjudication  of  bankruptcy,  and 
should  not  extend  beyond  that  period ;  that  if  the  bankrupt 
complied  with  all  orders  of  the  court  made  prior  to  the  adju- 
dication, and  appeared  from  time  to  time  as  he  may  have 
been  required  by  the  court,  that  any  order  subsequent  to 
the  adjudication  is  not  within  the  condition,  so  as  by  its  dis- 
obedience to  constitute  a  breach.  At  first  this  objection 
would  seem  to  be  of  considerable  force,  but  upon  redection 
and  an  examination  of  the  entire  section  and  looking  at  the 
purpose  to  be  accomplished,  it  appears  to  roe,  that  such  a 
construction  is  too  restricted,  and  if  adopted  would  to  a 
great  extent  defeat  the  intended  purpose.  The  section 
authorizes  the  arrest  when  probable  cause  is  shown  for 
believing  that  the  debtor  is  about  to  leave  the  district,  or  to 
remove  or  conceal  his  property,  or  make  any  fraudulent  dis- 
posal thereof.  The  presence  of  the  party  and  control  of  his 
estate,  if  he  shall  be  decreed  bankrupt,  are  the  objects  to  be 
reached  by  his  arrest,  and  not  that  the  court  may  be  enabled 
to  render  a  decree  against  him.  This  the  court  could  accom- 
plish without  his  personal  presence,  as  the  same  section 
authorizes  service  of  the  petition  by  delivering  to  him  a  copy 
personally,  or  by  leaving  the  same  at  his  last  or  usual  place 
of  abode,  and  if  he  cannot  be  found  or  his  place  of  residence 
ascertained,  service  shall  be  made  by  publication  in  such 
manner  as  the  judge  may  direct.  The  court  therefore,  with- 
out an  arrest  of  the  party,  it  will  be  seen,  can  thus  obtain 
jurisdiction  over  him,  so  as  to  authorize  a  decree  of  bankruptcy. 
If  the  operation  of  the  condition  of  the  bond  terminates  by 
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the  decree  of  bankruptcy,  the  arrest  will  accomplish  little  or 
nothing,  as  it  is  not  until  after  the  adjudication  that  the 
personal  presence  of  the  bankrupt  is  ordinarily  required,  or 
the  assignee  is  authorized  to  assume  the  possession  and  con- 
trol of  his  property.  In  most  instances,  nothing  whatever  is 
required  to  be  done  by  the  bankrupt  before  his  bankruptcy 
is  established,  and  it  is  after  that  time  that  the  law  requires 
his  aid  and  assistance  in  a  full  exposition  of  his  condition,  and 
of  his  assets  and  liabilities,  and  in  reaching  his  estate  for  the 
benefit  of  his  creditors.  When  the  statute  authorized  the 
arrest  it  was  that  he  might  thus  be  compelled  to  render  his 
personal  assistance  in  the  adjustment  and  investigation  of 
his  affairs,  and  any  construction  of  the  law  which  would  tend 
to  defeat  this  object,  the  court  ought  not  to  adopt  unless 
absolutely  compelled  so  to  do  by  the  language  of  the  act. 
The  act  declares,  ^^hat  he  shall  give  bail  for  his  appearance 
from  time  to  time  until  the  decision  of  the  court  upon  the 
petition,  or  the  further  order  of  the  court." 

Two  distinct  periods  are  here  designated  in  which  the 
debtor  may  be  required  to  appear.  One,  until  the  adjudica- 
tion, the  other,  on  the  further  order  of  the  court.  When 
then  must  this  further  order  be  made  to  become  obligatory 
on  the  bail?  It  would  certainly  seem  that  it  does  not  con- 
template an  order  made  prior  to  the  adjudication  of  bank- 
ruptcy, because  such  is  fully  provided  for  by  the  preceding 
words  in  the  same  clause,  which  in  terms  requires  the  appear- 
ance from  time  to  time  as  required  prior  to  the  adjudication. 
These  words  "on  the  further  order  of  the  court"  must,  if 
they  have  any  effect,  be  construed  as  referring  to  orders  for 
his  appearance  subsequent  to  the  adjudication,  and  by  so 
doing  they  become  effective  and  not  mere  surplusage,  and 
they  assist  most  materially  in  accomplishiug  the  purpose  of 
the  arrest ;  but  if  they  are  stricken  from  the  act  by  any  judir 
cial  construction,  and  it  should  be  held  that  by  the  condition 
of  the  bond  the  attendance  of  the  principal  was  not  requisite 
after  the  adjudication,  the  purposes  of  the  arrest  would  in 
most  instances  be  defeated. 
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^«0r''  is  sometimes  construed  as  ^nd"*  when  it  is  necessary 
to  give  effect  to  some  legislative  provision  and  in  the  con- 
struction of  wills,  and  this  rule  has  been  heretofore  adopted 
in  the  construction  of  one  of  the  original  provisions  of  the 
bankrupt  law. 

By  the  89th  section  of  the  act  as  passed,  it  was  declared 
that  the  assignee  might  recover  back  the  money  or  other 
property  conveyed  contrary  to  law,  provided  the  person 
receiving  the  payment  or  conveyance  had  reasonable  cause 
to  believe  that  a  fraud  on  the  act  was  intended,  or  that  the 
debtor  was  insolvent.  In  Wtidsworth  vs.  Tylers  2  B.  R.,  816, 
the  word  ^*or"  in  this  provision  was  construed  '^nd,"  and  this 
interpretation  was  sustained  by  Congress  by  an  act  affirmed 
July  27, 1868,  substituting  *'and"  for  "or."  The  failure  of  the 
principal  to  appear  and  file  his  schedules  in  obedience  to 
the  order  of  the  court,  although  made  subsequent  to  the 
adjudication  of  bankruptcy,  was  in  my  view  a  breach  of  the 
condition  of  the  obligation  within  the  meaning  of  the  act. 

It  is  shown  that  the  penal  sum  named  in  the  bond,  together 
with  the  entire  assets  which  can  be  realized  from  the  estate, 
would  not  be  sufficient  to  satisfy  the  debts  proved  against 
the  estate,  and  the  plaintiff  therefore  claims  that  he  is  entitled 
to  recover  as  damages  the  full  amount  of  the  penalty ;  but 
this,  in  my  opinion,  cannot  be  adopted  as  the  rule  of  damages. 

It  is  said,  that  this  obligation  is  a  bail  bond  with  the  ordi- 
nary usual  effect  of  such  bonds ;  that  it  runs  to  the  marshal, 
and  the  bail  may  be  exonerated  by  a  surrender  of  the  prin- 
cipal before  judgment,  and  that  unless  they  are  thus  dis- 
charged, bail  are  held  accountable  for  the  full  amount  of  the 
original  demand  and  costs,  and  cannot  relieve  themselves  by 
proof  of  the  inability  of  their  principal.  Such  is  probably 
the  result  attending  bail  at  common  law,  and  the  sureties 
are  held  accountable  for  the  debt.  But  in  such  case,  the 
arrest  is  made  on  process  for  the  recovery  of  a  fixed  definite 
amount,  which  is  determined  by  the  judgment,  while  in  the 
present  instance,  the  amount  of  the  penalty  is  wholly  in  the 
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discretion  of  the  judge,  determined  entirely  without  reference 
to  the  amount  of  the  debtor's  liabilities,  but  only  in  such 
sum  as  will  be  likely  to  secure  his  attendance  and  compli- 
ance with  the  orders  of  the  court.  No  judgment  is  ever 
rendered  by  the  court  in  the  proceeding  upon  which  an  exe- 
cution could  issue  and  the  liability  of  bail  thereon  be  fixed. 
The  only  indebtedness  of  the  bankrupt,  which  is  shown  to  the 
court  at  the  time  of  the  order  of  the  arrest,  is  the  amount 
due  to  the  petitioning  creditors,  which  in  the  present  case 
was  about  $1,400  only.  The  analogy  therefore,  between  bail 
at  common  law  being  held  accountable  for  the  amount  of  the 
execution  which  may  be  recovered  and  the  amount  of  the 
bankrupt's  indebtedness  to  all  of  his  creditors,  does  not 
appear  to  me  to  be  so  strong  as  to  require  me  to  give  judg- 
ment and  execution  for  the  penal  sum  in  the  bond.  The 
act  of  1789, 1  Stat,  at  L.,  87,  §  26,  requires,  "that  in  all  causes 
brought  before  either  of  the  courts  of  the  United  States  to 
recover  the  forfeiture  annexed  to  *  *  any  bond  or  other 
specialty,  when  the  forfeiture  breach  or  non-performance 
shall  appear  by  the  default  or  confession  of  the  defendant  or 
upon  demurrer,  the  court  before  whom  the  action  is  brought 
shall  render  judgment  therein  for  the  plaintiff  to  recover  so 
much  as  is  due  according  to  equity.  And  when  the  sum  for 
which  judgment  should  be  rendered  is  uncertain,  the  same 
shall,  if  either  of  the  parties  request  it,  be  assessed  by  a  jury." 
The  present  hearing  is  not  brought  strictly  within  this  pro- 
vision, as  the  case  is  not  presented  for  a  decision  on  default, 
confession  or  demurrer,  but  is  submitted  on  the  pleadings 
and  evidence  to  the  judge  for  decision  of  law  and  fact ;  but 
it  seems  to  the  court  that  this  provision  is  declaratory  of  the 
true  rule  as  to  the  damage  to  be  recovered  upon  a  breach 
being  shown  of  such  an  obligation,  that  is,  the  plaintiff  should 
recover  only  the  amount  equitably  due  and  no  more.  Such 
is  the  ordinary  practice  in  a  hearing  in  damages  on  such 
instruments.  Forrar  vs.  The  United  StateSy  5  Pet.,  875. 
Ives  vs.  MercJuinte  Bankj  12  Howard,  159. 
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It  is  claimed  that  this  construction  should  not  be  adopted 
as  it  is  impossible  to  determine  the  damages  occasioned  by 
the  breach ;  but  the  uncertainty  attending  the  computation 
of  the  damages  cannot  affect  the  rule  of  law  as  to  the  right 
of  recovery.  The  plaintiff  is  bound  to  satisfy  the  court  or 
jury  as  to  the  damages  he  has  suffered  from  the  breach,  other- 
wise he  is  entitled  only  to  a  nominal  sum ;  Gatven  vs.  Now- 
elU  2  Me.,  18,  and  this  rule  cannot  be  modified  by  reason  of 
the  difficulty  of  proof. 

In  Qreely  vs.  United  States^  8  Wheat.,  257,  and  in  United 
States  vs.  Hatch^  1  Paine,  836,  the  penalty  of  each  bond  was 
fixed  by  Congress,  and  that  amount  must  have  been  under- 
stood to  be  the  sum  which  was  established  by  law  to  be  paid 
in  case  of  a  breach  of  the  conditions  by  violation  of  a  positive 
provision  of  the  law  which  the  bond  was  given  to  enforce. 
In  bonds  given  under  process  oine  exeat,  the  arrest  is  made  by 
order  in  chancery;  but  the  action  on  the  bond,  if  broken,  is 
before  the  courts  of  common  law,  who  render  judgment  for 
the  penalty  which  is  paid  into  the  chancery  court,  and  by  the 
order  of  that  court-  disposed  of  and  applied  according  to  the 
rights  of  the  parties,  which  in  many  respects,  is  applying  the 
chancery  practice  to  the  disposal  of  this  sum.  The  plaintiffs 
therefore^  can  only  recover  for  such  damages  as  he  may  satirfy 
the  court  he  has  sustained  by  a  breach  of  the  obligation  by  the 
principal. 

Jaitdabt,  1878. 

Fox,  J.  The  court  having  decided  that  the  principal  has 
broken  the  condition  of  the  bond  by  his  non-appearance  on 
the  17th  of  June  and  not  filing  his  schedules  iii  compliance 
with  the  order  of  court,  the  question  of  damages  is  now  submit- 
ted for  determination  on  a  hearing  in  chancery.  The  obliga- 
tion not  being  one  for  the  performance  of  covenants  or  agree- 
ments, there  can  be  but  one  suit  and  one  assessment  of 
damages  for  which  execution  shall  issue.  This  principle  is 
very  fully  discussed  in  the  learned  opinion  of  Davis,  J.,  in 
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Philbrook  vs.  Burgess^  52  Me.,  271,  and  is  fuUj  sustained  by 
that  authority.  The  breach  assigned  in  the  present  case  is 
of  a  double  character,  first,  by  the  principars  non-appearance 
on  the  17th  of  June,  and  secondly,  by  his  not  filing  his  sched- 
ules in  bankruptcy  on  that  day  as  required  by  the  order  of 
the  court.  Similar  breaches  are  shown  to  have  been  committed 
on  a  previous  day,  as  by  the  order  of  reference  to  the  regis- 
ter, the  bankrupts  were  required  "on  or  before  the  third  day 
of  June  to  file  with  the  register  a  duplicate  copy  of  the  peti- 
tion and  the  schedules  of  creditors,  and  an  inventory  of  their 
estate  individually  and  as  co-partners,  and  to  attend  before 
said  register  on  said  day,  and  thenceforth  as  said  register 
may  direct  to  submit  to  such  orders  as  may  be  made  by  said 
register  or  by  this  court  relating  to  the  said  bankruptcy." 

It  is  in  proof  that  but  a  short  time  prior  to  the  institution 
of  the  proceedings  in  bankruptcy  against  Fulton  and  Ricker, 
said  Fulton  converted  into  money  or  notes  a  large  amount 
of  the  assets  of  the  firm  by  disposing  of  property  and  col- 
lecting from  the  debtors  of  the  firm  considerable  sums.  It 
is  not  shown  that  the  amounts  so  received  by  him  were 
applied  in  discharge  of  firm  liabilities,  and  upon  all  the  evi- 
dence, I  find  that  at  the  time  said  Fulton  absconded,  he  had 
in  his  possession  or  under  his  control  more  than  |i2,000  of 
the  assets  of  the  firm,  which  with  reasonable  diligence  the 
assignee  has  not  been  able  to  recover  for  the  benefit  of  the 
estate,  and  in  this  amount,  I  have  not  included  any  por- 
tion of  the  sums  received  by  James  E.  Fulton  from  Elijah 
Fulton  subsequent  to  January  1, 1872.  The  plaintiff  claims, 
he  is  entitled  to  recover  as  damages  the  amount  thus 
abstracted  by  Fulton  and  withdrawn  by  him  beyond  the 
reach  of  the  process  of  the  court  in  bankruptcy ;  while  the 
defendants  insist  that  this  is  not  brought  within  any  breach 
of  the  condition  of  the  bond,  and  is  not  recoverable  in  this 
suit.  The  rule  as  stated  in  Hatch  vs.  Attlehorov^h^  97  Mass., 
638,  is,  "The  hearing  to  ascertain  for  what  amount  execution 
shall  be  awarded  is  an  assessment  of  damages  according  to 
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t'i  .itai/e  i«riiiclf  !e^  ziA  uo  pleadings  on  eiilier  sde  are 
t*:^l  /.TtA^  n^/r  caxi  anj  defect  or  adn;i5sivn  ii2  the  p;\rT::us 
plea/lings  dtprire  either  partj  of  the  rigLt  to  a  ccciplete 
a/!-tj^trxient  of  all  the  claims  secured  hv  the  bond.**  Tbe 
|/:aifitiif  therefore  is  entitled  to  recorer  all  his  damages  sus- 
tained from  an  J  breach  of  the  bond,  whether  sach  breach  is 
or  is  not  assigned  in  the  pleadings ;  bat  it  is  only  the  damages 
occasioned  hj  existing  breaches,  and  not  sach  as  may  here- 
after arihe  from  any  future  breach  of  its  conditions,  which 
are  rec^iverable.  The  only  breaches  shown  by  the  testi- 
mony are  the  principaFs  non-appearance  at  court  on  the  sev- 
eral occasions  when  ordered  so  to  do  by  the  court,  and  his 
failure  t^)  comply  with  the  orders  to  file  his  schedules  of  lia- 
bilities and  assets,  for  the  non-compliance  with  the  first  of 
which  orders,  he  was  adjudged  in  contempt,  and  a  warrant 
for  his  arrest  was  in  the  hands  of  the  marshal  at  the  time 
lie  was  ordered  a  second  time  to  appear  in  court. 

In  determining  whether  the  plaintiff  should  recover  under 
tliCHO  breaches  the  amount  thus  abstracted  by  the  principal, 
he  must  ascertain  whether  the  loss  of  this  sum  to  the  estate 
is  or  not  an  immediate  direct  result  of  his  refusal  to  appear 
in  court  in  obedience  to  its  command,  for  if  it  is,  the  plaintiff 
should  recover  the  full  amount. 

The  argument  for  the  defendants  is,  that  if  the  principal 
had  appeared  in  court  and  filed  his  schedules,  he  would  have 
ohi'yod  the  order  and  prevented  any  breach  of  the  obligation, 
and  that  a  further  order  of  the  court,  commanding  him  to 
rufuud  to  the  assignee  the  amount  in  his  hands,  would  have 
boon  required,  service  of  which  he  could  have  avoided  by 
immediate  fiight  if  he  so  desired ;  but  such  I  apprehend  would 
not  have  been  the  result  if  he  had  appeared  before  the  court 
on  the  17th  of  June,  as  on  his  appearance  in  the  court  on  that 
d«y,  it  would  have  been  the  duty  of  the  court  to  have  ordered 
him  at  once  into  the  custody  of  the  marshal  to  answer  for 
his  contempt,  and  he,  beyond  all  question,  would  for  some 
time  at  least  have  been  in  such  a  situation  that  the  marshal 
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would  have  had  do  difficulty  in  notifying  him.  of  any  further 
requirements  of  the  court. 

The  question  here  is,  not  what  would  have  been  the  effect 
of  his  obedience  to  the  order  of  the  court,  and  what  further 
proceedings  would  then  have  been  requisite  on  the  part  of 
the  assignee  to  obtain  from  the  possession  of  the  bankrupt 
tliis  property ;  but  it  rather  is,  what  are  the  consequences  of 
his  non-compliance  with  the  order,  and  of  his  continued 
avoidance ;  and  it  is  clear  that  the  result  of  his  non-appear- 
ance is  that  he  continues  beyond  the  process  of  the  court  of 
bankruptcy  with  this  amount  of  property  belonging  to  the 
estate,  which  most  certainly  he  would  have  been  compelled 
to  restore  to  the  assignee  if  he  had  obeyed  the  authority 
and  command  of  the  court ;  and  the  necessary  consequence 
of  his  disobedience  and  avoidance  is,  to  deprive  the  estate  of 
that  amount  of  assets  by  holding  them  beyond  control  of  the 
assignee  or  of  the  authority  of  the  court  in  bankruptcy.  If 
he  had  been  present  in  court  June  17,  that  amount  would 
have  been  saved  and  obtained  for  the  estate,  which  by  his 
absence  he  is  enabled  to  withhold.  His  presence  or  absence 
therefore  resulted  directly  in  a  gain  or  loss  to  the  estate  of 
the  sum  then  in  his  possession  and  which  belonged  to  the 

estate. 

I  therefore  award  as  damages  the  full  amount 

of  two  thousand  dollars  and  interest  from 

the  date  of  the  writ. 
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THE  MART  a 

1.  Ab  anawer  eiaaot  be  aaicmded  *ftcr  Oe  caaae  baa  ben  bnrd, 

mamUf  enatndlct  a  mMerial  adaiaaioa  in  it. 

2.  A  TCMid  Mi  the  fil»— li  toek,  BcariT  chM*4aa)ed  witli  th* 

wind  OD*  or  two  polMa  free  and  bafliait.  aaad  sot  |pve  wbj  to  a 

*caa«l  on  tb«  port  tack  doaahaMiwi,  whaa  tlia  fOMak  an  ctoaaiBR. 
a.  A  TCMcl  iMriac  the  rfsbt  of  war  »<■•(  l»*P  *  pn^w  lookout 

aoil  HOC  pfoper  ceaauHMbip  to  avoid  eollinoii. 
4.  Frelitbt  moner  loat  b^  the  auwter  of  a  aiokiiiic  Tcaad  wbeo  bonr- 

iOfC  Irom   tbe  wreck  and  aaila  aaod  for  00T«rInE  the  deck-load  an 

proper  item*  of  damage  in  caiea  of  oolliaioa. 

Il*  Admibaltt.     A  cause  of  collision  beard  oa  libel  tn 
rem,  claim,  answer  and  proob. 

Mr.  JVa^Ann  WM,  proctor  for  libellant. 
Mr.  Almon  A.  Slrout,  proctor  for  claimantB. 

Fnx,  J.     This  collision  took  place  between  the  Schrs. 
Sarah  Buck  of  Belfast  and  Mary  C.  of  St.  Johns,  about  fif- 
teen minutes  after  twelve  in  tbe  morning  of  Dec.  12,  1872, 
and  about  seven  miles  southwesterly  from  Monbegan,  and 
resulted  in  the  total  loss  of  the  Sarah  Buck,  she  having  sunk. 
The  night  was  very  clear,  with  a  whole-sail  breeze.      The 
1  Buck  was  on  her  port  tack,  without  cargo,  and  on  her 
n  to  Belfast  from  Salem.     Tbe  Mary  C.  left  Seal  Har- 
near  White  Head  in  Penobscot  Bay,  about  8  P.  M. 
11,  in  the  prosecution  of  her  voyage  from  Rockport,  X. 
New  Haven  with  a  cargo  of  grindstones.     She  was  on 
arbonrd  tack.     Each  of  the  vessels  laid  within  about  six 
s  of  the  wind.    Tbe  libel  avers  that  at  the  time  of  tbe 
ion,  the  Sarah  Buck  was  close-hauled,  and  the  Mary  0. 
Tliese  allogations  are  denied  in  the  answer ;  but  it  does 
:  tltut  the  Sarah  Buck  was  sailing  on  a  course  "about 
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northeast,"  and  avers  that  the  wind  was  then  north-north- 
west ;  this  would  be  within  six  points  of  northeast,  and  I 
therefore  consider  it  as  established  from  the  claimant's 
answer,  that  the  Sarah  Buck  was  close-hauled  as  is  set  forth 
in  the  libel. 

Cook,  master  and  part  owner  of  the  Mary  C.  alleges  in  his 
answer,  which  is  subscribed  and  sworn  to  by  him,  that  when 
he  left  Seal  Harbor,  ^'the  wind  was  bafiBing  from  northwest 
to  north-northwest;"  after  the  case  had  been  fully  heard 
and  the  arguments  closed,  a  motion  was  made  by  his  proctor 
for  leave  to  amend  this  averment  in  the  answer  by  changing 
northwest  to  northwest  by  west.  The  amendment  was  not 
allowed ;  and  on  further  reflection,  I  am  satisfied  that  the 
ruling  was  correct.  The  cause  had  been  fully  heard  and 
argued  to  the  court,  with  this  admission  in  the  answer  as  to 
the  course  of  the  wind ;  it  was  a  deliberate,  sworn  statement 
by  the  master,  of  the  fact  as  he  understood  it  to  have  been 
when  called  upon  to  respond  to  the  charges  against  him  in 
tbe  libel,  and  it  is  not  the  practice  of  any  court,  at  such  a 
stage  of  the  cause,  to  permit  a  material  amendment  which 
will  destroy  the  effect  of  an  admission  of  so  much  importance, 
relative  to  a  matter  which  had  been  a  principal  subject  of 
controversy  before  the  court  for  more  than  ten  days.  The 
amendment,  if  allowed,  would  at  once  produce  a  conflict 
with  the  testimony  of  the  master  given  by  him  upon  the 
stand,  as  he  had  stated,  that  the  wind  was  northwest  when 
he  left  Seal  Harbor,  baffling  a  half  point  each  way ;  and  the 
only  advantage  to  be  derived  from  the  amendment  would  be, 
that  the  statement  in  the  answer  would  then  more  fully 
agree  with  the  testimony  of  some  of  the  witnesses  produced 
by  the  claimant,  by  whom  the  wind  was  represented  to  have 
been  still  more  westerly  than  is  asserted  by  the  master,  either 
in  his  answer  or  testimony,  and  which  the  court  is  not  con- 
vinced is  in  accordance  with  the  truth. 

The  libel  alleges  that  the  wind  at  the  time  of  collision 
was  north,  and  that  the  Sarah  Buck  was  on  a  course  of  north- 


476  DISTRICT  COURT, 


east  bj  east,  and  her  master  reiterates  this  statement  when 
examined  as  a  witness.  Her  crew,  all  of  whom  assert  that 
thev  were  on  deck  at  the  time,  testify  that  their  course  was 
northeast  bj  east,  one  half  east,  as  this  yessel  did  not  sail 
nearer  than  within  six  points  of  the  wind ;  it  is  manifest  that 
these  statements  of  the  master  and  his  crew  are  not  correct, 
as  with  the  wind  north,  a  course  of  northeast  by  east  wonld 
be  within  five  points,  which  this  vessel  could  not  accomplish. 
There  is  therefore,  to  say  the  least  of  it,  a  mistake  on  their 
part  in  relation  to  the  wind,  or  the  conrse  they  were  sailing, 
and  perhaps  they  are  incorrect  in  both  particulars. 

The  crew  of  the  Sarah  Buck  represent  that  the  Mary  C. 
when  first  discovered  was  one  and  one  half  to  two  points  on 
their  lee  bow ;  the  libel  states  her  as  being  one  and  one  half 
points,  about  half  a  mile  distant ;  the  answer  on  the  contrary 
represents  that  when  the  Sarah  Buck  was  first  seen  from  the 
Mary  C,  she  was  on  her  lee  bow.  The  claimant  has  pro- 
duced in  court  a  diagram  in  explanation  of  the  position  of 
the  two  vessels  when  first  seen  and  as  they  came  in  collision ; 
and  he  has  stated  it  was  substantially  correct  as  laid  down  in 
this  diagram ;  the  Sarah  Buck  is  clearly  to  the  windward  of 
the  Mary  C.  and  it  fully  corroborates  the  allegations  on  this 
point  in  the  libel. 

Upon  one  other  matter  there  is  a  very  severe  conflict ; 
every  man  on  board  the  Sarah  Buck  swears  that  her  regula- 
tion lights  were  in  place  and  burning  brightly,  and  that  after 
the  collision,  one  was  taken  down,  was  then  burning  and  was 
extinguished  by  the  master  and  brought  on  board  the  Mary 
C.  The  crew  of  the  Mary  C.  all  testify  that  they  saw  no 
lights  on  the  Sarah  Buck,  that  their  attention  was  called  by 
Capt.  Cook  to  the  absence  of  her  lights,  and  upon  this,  they 
are  said  to  be  corroborated  by  the  testimony  of  the  master 
and  mate  of  the  Favorite  of  Cornwallis,  who  testify  that  at 
the  time  of  the  collision,  they  were  within  one  eighth  of  a 
mile,  and  they  run  down  and  hailed  both  vessels  immediately 
afterwards,  offering  assistance;  that  they  run  round  the 
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Sarah  Buck  and  saw  no  lights  upon  her.    The  testimony  of 
these  men  from  the  Favorite  is  presented  in  such  a  manner 
as  to  impress  upon  the  mind  of  the  court  strong  doubt  as  to 
its  truthfulness.    The  case  was  in  hearing  for  a  nuitiber  of 
days,  the  entire  crew  of  each  vessel  had  been  fully  examined, 
and  the  testimony  of  Capt.  Cook  had  been  very  minute  and 
protracted ;  a  number  of  other  witnesses  had  been  examined 
as  to  the  course  of  the  wind,  and  it  was  then  suggested  that 
each  party  might  desire  to  take  further  testimony  on  that 
point,  and  for  that  purpose  the  hearing  was  postponed.     Up 
to  that  time,  no  suggestion  or  intimation  had  been  thrown 
out  from  either  side,  that  any  other  vessel  was  at  the  time 
in  the  immediate  vicinity,  or  that  either  had  been  hailed  by 
a  third  party  with  an  offer  of  assistance ;  on  the  contrary,  the 
master  of  the  Mary  C,  when  inquired  of  in  relation  to  other 
vessels,  stated,  "I  saw  other  vessels  one-fourth  to  one-half 
a  mile  off.     Three  or  four  to  leeward,  two   or  three   to 
windward.    Some  were  steering  about  same  course  I  was, 
others  were  running  off  more.     I  passed  a  great  many  of  the 
vessels  which  came  out  of  Seal  Harbor."    From  the  testi- 
mony on  both  sides,  the  court  formed  the  opinion  that  no 
vessel  came  near  or  offered  any  assistance.     If  Jenkins,  the 
master  of  the  Favorite,  has  testified  truly,  the  court  was  led 
into  a  very  great  error  by  the  testimony  of  Capt.  Cook,  "that 
he  saw  vessels  one  foui-th  to  one  half  a  mile  off,"  when  he 
was  well  aware  that  he  had  been  hailed  by  the  Favorite  at 
the  time  the  Sarah  Buck  was  in  a  sinking  condition.    If  such 
was  the  fact,  when  asking  for  further  time,  he  should  have 
frankly  stated  that  another  vessel   was  near  by  and  had 
offered  assistance  at  the  time,  and  that  he  wished  to  procure 
the  testimony  of  her  oflBcers  and  crew  if  practicable ;  but 
instead  of  so  doing,  under  the  pretence  of  proving  the  course 
of  the  wind,  he  obtains  the  opportunity  of  producing  this 
testimony,  all  knowledge  of  which  he  had  concealed  from 
the  court  as  well  as  the  adverse  party.    The  course  he  has 
adopted  leads  me  to  conclude,  and  I  think  it  is  not  unjust  to 
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bixD  uuder  tbe  circumstanoeft,  that  this  testiiDon j  from  ^be 
Favorite  i»  an  afterthought,  specially  as  Jenkins  admits 
that  Capt.  Cook  had  informed -faiim  as  to  the  points  in  dilute, 
and  he  also  had  occasion  to  prompt  him  as  a  witness  whea 
under  examination,  and  his  testimony  in  some  lespects  does 
not  agree  with  CapL  Cook's  statements,  especially  in  regard 
to  tbe  course  of  the  two  vessels,  which  he  gives  west  by 
south,  and  the  wind  which  he  states  northwest  by  north,  one 
point  more  westerly  than  Capt.  Cook,  and  also  the  time  of 
the  coIli>>ion,  which  he  says  was  before  twelve  o'clock  by  his 
time,  which  was  St.  Johns,  some  fifteen  or  twenty  minutes 
earlier  than  the  real  time,  and  that  his  watch  was  not  called 
till  a  short  time  afterwards. 

The  court  is  satisfied  that  the  Sarah  Buck  had  her  proper 
lights  burning.  The  testimony  from  all  of  her  crew  is  posi- 
tive upon  this  point,  and  they  must  all  have  committed  wil- 
ful perjury  in  relation  to  it  if  their  statement  is  untrue, 
whilst  that  from  the  other  vessels  is  of  a  negative  character, 
as  to  their  not  seeing  any  lights ;  this  matter  of  the  lights  is 
really  quite  immaterial  in  determining  the  rights  of  the  par- 
ties, as  both  sides  admit  that  the  night  was  very  clear,  so  that 
the  vessels  could  be  seen  by  each  other  in  season  to  have 
done  whatever  was  incumbent  to  have  avoided  the  collision. 

Sixteen  witnesses  have  been  examined  on  the  part  of  the 
libellants,  and  seventeen  for  the  claimants;  the  most  material 
points  in  controversy  being  as  to  tbe  course  of  the  wind,  and 
whether  the  Mary  C.  was  or  not  close-hauled  at  the  time 
the  collision  took  place.  The  court  has  prepared  a  full 
abstract  of  the  testimony,  and  it  is  very  certain  that  it  is 
utterly  impossible  to  reconcile  the  evidence  on  these  matters ; 
no  great  benefit  can  result  from  a  prolonged  statement  of 
tbe  testimony  of  each  witness,  and  the  court  therefore  will 
confine  its  remarks  in  a  great  extent  to  the  conclusions  at 
which  it  has  arrived  in  relation  to  them. 

Tbe  answer  states  that  when  the  Mary  C.  left  Seal  Harbor, 
the  wind  was  varying  from  northwest  to  north-northwest. 
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Id  his  testimony,  the  master  says,  after  getting  by  White 
Head,  he  headed  west-60uthwest  and  sometimes  southwest 
by  west,  and  on  that  course  passed  north  of  Monhegan  close- 
hauled  to  the  wind  ;  that  as  the  wind  changed  to  the  north, 
he  still  held  close  up  to  the  wind  until  his  course  was  weat. 
He  has  called  various  masters  of  vessels  who  left  Seal  Harbor 
the  same  night  bound  to  the  westward  at  about  the  same 
hour  with  the  Mary  G. ;  most  of  them  represent  the  wind  to 
have  been  northwest  at  Seal  Harbor.  Woodward,  master  of 
Telegraph  says  it  was  baffling  from  northwest  to  northwest 
by  west.  Foster,  master  of  the  Laura  represents  it  as  west- 
northwest  to  northwest  by  west;  none  of  the  witnesses  give 
the  wind  as  far  to  the  north  as  the  answer  N.  W.  to  N.  N.  W ;  on 
the  contrary  they  represent  it  as  being  from  one  to  three  points 
further  west  than  the  answer ;  but  they  all  concur  in  their 
statements  that  when  sailing  westerly  they  were  all  running 
close-hauled  to  the  wind.  The  libellants  have  produced  two 
witnesses,  one  of  whom  came  out  of  Seal  Harbor  and  the 
other  from  Lobster  Cove  near  by  the  same  evening  with  the 
Mary  C.  Tate  who  sailed  from  Seal  Harbor  says  the  wind 
was  north-northwest  at  eight  o'clock,  and  that  he  passed  the 
Mary  C.  half  way  over  to  Mosquito  Island  standing  the  same 
course  with  him ;  that  the  wind  was  then  northwest  by  west 
and  he  was  sailing  two  points  free.  He  further  states  that 
from  lOi  to  12,  the  wind  was  north  by  east  to  north-north- 
east, which  is  from  one  to  two  points  further  east  than  is 
claimed  by  the  libellant,  and  which  would  not  have  permitted 
the  Sarah  Buck  to  run  the  course  she  was  making  as  stated 
in  the  libel.  Trenergy,  from  Lobster  Cove,  speaks  of  the 
wind  as  being  nearly  north  at  White  Head  at  eleven  o'clock 
that  night. 

The  master  of  the  Mary  C.  claimes  that  with  the  wind 
northwest,  the  vessel  making  seven  knots,  he  was  close- 
hauled  on  a  course  of  southwest  by  west  and  passed  Mos- 
quito Island.  Six  witnesses,  who  for  many  years  have  been 
acting  as  pilots  and  masters  in  and  about  Penobscot  Baj, 
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teHtify  that  thus  running  close-hauled,  she  would  not  have 
been  able  to  have  passed  Mosquito  Island,  but  would  have 
gone  ashore  either  on  the  island  or  inside  of  it ;  and  the 
argument  drawn  from  this  testimony  is,  that  notwithstand- 
ing the  statements  of  Capt  Cook  and  his  crew,  the  Maiy  C. 
must  to  some  extent  have  been  running  free. 

From  the  discrepancies  which  exist  between  the  allegations 
of  the  respective  parties  in  their  pleadings  and  the  witnesses 
they  have  produced,  as  well  as  from  the  discrepancies  between 
the  witnesses  themselves,  it  is  extremely  difficult  to  decide 
what  was  the  exact  course  of  the  wind,  and  whether  or  not 
the  Mary  C.  was  absolutely  close-hauled.  I  am  satisfied  the 
wind  was  changing  northerly  after  ten,  though  Tate  says  it 
was  N.  W.  by  W.  when  he  passed  the  Mary  C,  sometimes 
very  baffling ;  and  to  some  extent  these  facts  may  harmonize 
the  statement  of  the  witnesses,  as  they  probably  took  notice 
of  the  wind  at  diflferent  hours  and  when  differently  situated. 
The  nearness  to  the  coast  may  also  have  had  its  effect  in 
changing  the  course  of  the  wind.  The  answer  of  the  Mary 
C.  states  the  wind  was  baffling  from  northwest  to  north- 
northwest,  and  I  am  inclined  to  adopt  northwest  by  north 
as  being  probably  the  mean  course  of  the  wind  at  White 
Head  when  blowing  steadily  at  the  time  the  Mary  C.  left 
the  harbor.  The  master  says  his  course  was  more,  south- 
west to  southwest  by  west  up  to  time  of  collision,  whilst 
Tate,  who  says  he  passed  the  Mary  C.  sailing  a  like  course 
with  his  own,  gives  his  course  as  southwest  by  west,  which 
is  the  true  course  from  White  Head  to  a  point  seven  miles 
southwest  of  Monhegan.  Admitting  that  at  this  season  of 
the  year  it  is  usual  for  coasting  vessels  to  sail  as-  close  to  the 
coast  as  they  well  can,  and  that  Cook,  being  a  comparative 
stranger  to  this  vicinity,  would  not  be  likely  to  strike  sea- 
ward beyond  what  was  customary,  I  adopt  his  statement 
that  his  course  varied  from  westnsouthwest  to  southwest 
by  west,  and  with  the  wind,  as  I  find  it  to  have  been  baffling 
about  northwest  by  north  when  they  left  Seal  Harbor,  it 
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results  that  the  Mary  C.  was  not  absolutely  close-hauled,  but 
that  as  she  ran  down  the  coast,  she  was  sailing  at  times  one 
or  two  points  free  with  a  bafiQing  wind,  which  at  times  might 
head  her  off  her  course.  Gapt.  Cook  says,  that  from  the  time 
of  leaving  White  Head  until  after  the  collision,  his  main 
sheet  was  not  slackened,  but  that  as  the  wind  veered  toward 
the  north,  he  changed  his  course  by  following  up  the  wind, 
and  that  he  was  making  a  west  course  when  the  collision 
took  place.  Having  followed  the  wind,  so  that  he  must  have 
changed  his  course  at  least  two  points  more  westerly,  as  he 
made  no  alteration  he  says  in  the  trim  of  his  sheets,  it  follows 
that  the  wind  must  have  changed  two  points  at  least  to  the 
north,  and  I  am  therefore  warranted  in  the  conclusion  that 
the  wind  must  have  been  about  north  by  west,  not  being 
steady,  but  bafBing  about  that  course. 

Having  thus  determined  that  the  Sarah  Buck  was  close- 
hauled  on  her  port  tack,  and  that  the  Mary  0.  with  a  wind 
bafSing  about  north  by  west  was  on  her  starboard  tack, 
running  west  and  within  one  to  two  points  of  being  abso- 
lutely close-hauled,  what  was  the  duty  of  each  vessel  in  a 
clear  night,  with  a  full  breeze,  each  vessel  having  been  dis- 
covered by  the  other  in  season  to  avoid  a  collision,  but  each 
having  a  poor  lookout,  as  in  such  a  night,  each  should  have 
been  seen  from  the  other  before  they  had  approached  with- 
in a  half  mile  ? 

The  claimants  insist  that  it  appears  from  the  allegations 
in  the  libel,  that  these  vessels  were  approaching  end  on  or 
nearly  end  on,  so  as  to  involve  risk  of  collision,  as  the  Sarah 
Buck  is  thus  stated  to  have  been  heading  northeast  by  east, 
and  the  Mary  C.  southwest  by  west,  which  would  make  them 
within  one  point  of  being  direct  end  on,  and  so  bring  them 
within  article  eleven  of  the  regulations  adopted  by  Congress, 
which  requires  both  vessels  to  port  when  approaching  end  on, 
or  nearly  so,  so  as  to  involve  risk  of  collision,  and  which  the 
Sarah  Buck  neglected  to  do,  but  starboarded  her  helm  just 
before  the  collision  took  place.  The  answer,  instead  of  admit- 
80 
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ting  that  the  libel  states  conectly  the  true  oonne  of  the  two 
vessels,  and  sabmitting  for  the  decision  of  the  court  the 
qnestion,  whether  two  vessels  when  approaching  on  opposite 
courses  within  one  point  are  brought  within  the  eleventih 
article,  joins  issue  on  the  &ct»  and  charges  that  the  course 
of  the  Mary  C.  was  west,  making  a  difference  of  three  points, 
and  from  the  evidence,  I  believe  this  statement  to  be  sub- 
stantially correct ;  as  the  case  stands  therefore,  the  two  vessels 
in  fact  were  crossing  instead  of  approaching  end  on,  and  the 
case  is  brought  within  the  twelfth  article,  which  provides 
that  ^hrhen  two  sailing  ships  are  crossing,  so  as  to  involve 
risk  of  collision,  then  if  they  have  the  wind  on  different  sides 
the  ship  with  the  wind  on  the  port  side  shall  keep  out  of  the 
way  of  the  ship  with  the  wind  on  the  starboard  side,  except 
in  the  case  in  which  the  ship  with  the  wind  on  her  port  side 
is  close-hauled  and  the  other  ship  free,  in  which  case  the 
latter  ship  shall  keep  out  of  the  way." 

The  Sarah  Buck  had  the  wind  on  her  port  side,  and  was 
close-hauled  and  should  have  kept  out  of  the  way  of  the 
Mary  C.  unless  she  had  the  wind  free.  I  find  that  she  was 
nearly  close-hauled  with  the  wind  at  best  but  one  or  two 
points  free  and  baffling,  and  I  do  not  hold  that  slie  was  there- 
fore deprived  of  the  right  of  way  and  compelled  to  give  way 
to  a  vessel  on  the  port  tack,  close-hauled.  It  was  therefore 
the  duty  of  the  Sarah  Buck,  under  the  twelfth  article  to 
have  kept  out  of  the  way  of  the  Blaiy  C,  and  her  prudent 
course  would  have  been  to  have  ported  her  helm  instead  of 
starboarding.  By  pursuing  the  course  which  she  did,  she 
placed  herself  in  such  a  position  as  to  greatly  increase,  instead 
of  diminishing  the  risk,  and  she  must  be  answerable  for  the 
consequences.  If  the  master  intended  to  luS^  he  should 
have  done  it  much  sooner,  and  not  have  delayed  it  until  the 
vessels  were  in  such  close  proximity.  I  therefore  hold  that 
the  Sarah  Buck  violated  the  twelfth  article,  and  that  her 
management  contributed  to  the  injury. 

I  am  also  of  the  opinion  that  the  conduct  of  those  in 
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charge  of  the  Mary  C.  was  inexcusable,  and  that  she  is  not 
exonerated  from  liability.  She  had  but  one  man,  her  master, 
on  the  lookout.  He  states  that  until  the  vessels  came  within 
an  eighth  of  a  mile  of  each  other,  he  could  not  discover 
whether  or  not  the  Sarah  Buck  was  approaching  towards 
him.  I  am  satisfied  that  she  had  her  proper  lights,  and  of 
course,  with  proper  attention  her  course  could  have  been 
determined;  but  without  lights,  the  Sarah  Buck  was  in  plain 
sight  that  night,  and  a  diligent  lookout  under  such  cir- 
cumstances should  have  discovered  her  course  before  she 
approached  within  that  distance ;  after  she  was  discovered, 
her  course  should  have  been  constantly  noticed  by  the  look^ 
out,  so  as  to  find  out  what  means  she  intended  to  adopt,  and 
so  that  the  Mary  C.  might  be  in  readiness  to  do  all  that  the 
law  required  of  her,  if  she  should  be  in  danger ;  for  although 
by  the  12th  article  she  had  the  right  of  way,  yet  that  must 
be  taken  in  connection  with  article  18,  which  requires  that 
*^here,  by  the  above  rules,  one  of  two  ships  is  to  keep  out  of 
the  way,  the  other  shall  keep  her  course  subject  to  the  quali- 
fications  contained"  in  article  19,  viz.  ^^In  obeying  and  constru- 
ing these  rules,  due  regard  must  be  had  to  all  dangers  of  nav- 
igation, and  to  any  special  circumstances  which  may  exist  in 
any  particular  case,  rendering  a  departure  from  the  above 
rules  necessary  in  order  to  avoid  immediate  dangler."  By 
article  20,  it  is  declared  that  ^'nothing  in  these  rules  shall 
exonerate  any  ship  *  *  from  the  neglect  of  any  precau- 
tion which  may  be  required  by  the  ordinary  practice  of  sea- 
men, or  by  the  special  circumstances  of  the  case."  Similar 
regulations  on  this  subject  have  been  adopted  in  England. 
It  is  declared  by  the  Privy  Council,  in  The  Agra  ^  Elizh 
abeih  Jenkins^  L.  R.  P.  C,  Vol.  1, 601,  "that  if  a  ship  bound  to 
keep  her  course  under  the  18th  sailing  rule,  justifies  her 
departure  from  that  rule  under  the  19th  rule,  she  takes 
upon  herself  the  obligation  of  showing  not  only  that  her 
departure  was  at  the  time  it  took  place  necessary  in  order  to 
avoid  immediate  danger,  but  also  that  the  course  adopted 
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by  her  was  reaftonablj  calculated  to  aroid  that  danger  C  ^od 
tbe  opinion  sars,  ^Their  Lordships  therefore  hare  eone  to 
the  conclusion,  that  both  Tessels  were  to  blame,  and  that  the 
collision  is  attribatable  to  both»  the  A^ra  for  not  aooner 
obtierving  and  getting  ont  of  the  war  of  the  EllzJbeik  JemHtUj 
and  the  Elizabeth  Jenkins  for  departing  from  her  comae  with- 
out sufficient  necessity,  and  for  departing  from  it  in  a  manner 
calculated  to  increase  and  not  to  diminish  or  aroid  danger.** 
In  the  case  of  The  Havre^  1  Bened.,  295,  Jodge  Shipman 
says,  p.  802,  ^I  now  come  to  another  point  in  the  case.  It  is 
a  rule  of  prudence  and  sound  sense,  often* reiterated  in  judi- 
cial opinions,  that  CTery  Tcssel  is  bound  to  avoid  a  collision  if 
she  can ;  the  fault  of  one  approaching  vessel  does  not  author- 
ize the  other  to  run  her  down  because  she  happens  even 
through  her  own  folly  to  lie  in  her  wake.  I  am  well  aware 
that  where  tbe  law  charges  one  vessel  with  the  duty  of  keeping 
out  of  the  way  of  another,  the  corresponding  duty  of  the 
other,  to  keep  her  course,  is  to  be  rigorously  enforced.  But 
it  is  to  be  enforced  with  intelligence  and  in  the  interest  of 
safety,  and  not  to  be  enforced,  or  even  permitted  blindly  to 
destructive  ends.  It  is  therefore  proper,  in  view  of  the  fact 
that  the  Havre  clearly  saw  the  Scotland  for  fifteen  minutes 
before  the  collision,  watched  her  approach  with  more  or  less 
care  for  two  miles,  and  without  the  slightest  change  in  her 
course,  struck  the  latter  only  a  few  feet  forward  of  her  stem, 
to  enquire  whether  she  did  her  whole  duty ;  in  other  words, 
whether  the  slight  change  in  her  wheel  to  starboard,  in  order 
to  have  enabled  her  to  clear  the  Scotland,  might  not  and 
ought  not  to  have  been  made ;  *'  and  on  p.  808,  ^There  was  risk 
of  collision  apparent  for  several  minutes  before  it  took  place ; 
the  responsibility  of  avoiding  it  rested  chiefly  on  the  Scot- 
land. She  was  bound  to  keep  out  of  the  way,  and  the  Havre 
was  bound  to  keep  her  course  until  it  was  apparent  that 
the  collision  could  not  be  avoided  without  a  change  on  her 
part ;  I  hold  her  responsible  on  the  sole  ground,  that  after 
it  was  clear  that  the  only  way  of  escape  was  for  her  to  star- 
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board  her  wheel  she  failed  to  do  it,  and  that  if  she  had  d  one 
it  no  accident  would  have  occurred." 

The  case  of  The  Maria  Martin^  12  Wall.,  47,  fully  sustains 
this  principle. 

When  the  Surah  Buck  began  to  luff,  it  was  the  duty  of  the 
Mary  C.  to  have  held  her  course  or  take  such  steps,  if  a  col- 
lision was  imminent,  as  would  be  calculated  to  diminish, 
rather  than  to  increase  the  danger;  but  instead  of  doing 
anything  of  that  kind,  the  Mary  C.  also  luffed,  necessarily 
bringing  the  two  vessels  into  collision ;  and  to  accomplish  this, 
she  swung  round  so  much  that  her  port  side  struck  the  Sarah 
Buck  aft  of  the  fore  rigging.  It  is  apparent  from  the  posi- 
tion of  the  vessels  on  claimant's  diagram,  that  when  the  Mary 
C.  commenced  to  luff,  the  Sarah  Buck  had  ranged  ahead 
of  her,  so  that  a  lookout  forward  could  have  perceived  her 
well  on  the  starboard  bow,  instead  of  right  ahead,  thereby 
indicating  that  if  the  Mary  C.  held  her  course,  there  would 
be  no  danger ;  and  it  was  the  duty  of  the  lookout  on  the 
Mary  C.  to  have  carefully  noticed  the  position  of  the  two 
vessels  before  giving  any  order  to  luff,  which  was  wholly 
inexcusable,  if  the  vessels  were  then  bearing  from  each  other 
as  laid  down  on  the  diagram.  A  careful  examination  of  all 
the  testimony  and  this  diagram  convinces  me  that  the  state- 
ment of  Gapt.  Cook,  that  if  he  had  held  his  course  he  would 
have  struck  the  Sarah  Buck  with  his  starboard  bow  a  little 
further  aft,  and  if  he  had  starboarded  she  would  have  paid  off 
some,  but  would  still  have  struck  her,  is  not  correct.  On 
the  contrary  I  think  the  statement  of  the  master  of  the  Sarah 
Buck  is  true,  that  if  each  vessel  had  held  her  course,  they 
would  have  gone  clear.  The  luffing  of  the  Sarah  Buck  did 
not  increase  the  danger  to  the  Mary  G.  if  she  had  held  her 
course,  while  if  she  had  starboarded  her  helm  in  the  slightest 
degree  after  the  Sarah  Buck  had  luffed,  a  collision  would 
have  been  impossible. 

In  his  direct  examination  Gapt.  Gook  testified  that  he 
heard  some  one  on  the  Sarah  Buck  cry  out  to  luff,  and  that 
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this  was  addressed  to  his  vessel ;  on  his  cross  examination 
he  stated,  he  heard  the  cry  of  luff  from  the  Sarah  Buck, 
bnt  was  uncertain  whether  it  was  before  or  after  she  luffed, 
and  did  not  know  whether  it  was  or  not  addressed  to  his 
TesseL  Some  of  the  crew  of  the  Marj  C.  would  have  the 
court  understand  that  she  was  ordered  to  luff  by  those  on 
board  the  Sarah  Buck,  and  from  this  it  is  claimed  that  the 
Mary  C.  luffed  in  compliance  with  such  orders ;  but  the  answer 
does  not  attempt  to  cast  the  responsibility  of  her  luffing 
upon  the  Sarah  Buck,  on  the  contrary,  it  states  that  ^Hhe 
Mary  C.  held  her  course  until  the  Sarah  Buck  approached 
nearer,  when  the  helm  of  the  Mary  C.  was  put  to  port  in 
order  that  she  might  lay  close  to  the  wind,  and  finding  that 
the  course  of  the  Sarah  Buck  rendered  a  collision  possible, 
the  helm  of  the  Mary  C.  was  put  hard  to  port,"  to  which  has 
been  added,  ^<to  lessen  the  force  of  the  blow  collision  being 
imminent;"  and  in  his  testimony  Cook  says,  "I  gave  orders  to 
put  helm  hard  down,  thinking  she  would  come  up  more  side 
to,  and  break  off  the  blow."  The  Mary  C.  therefore  is 
accountable  for  having  luffed  and  for  the  consequences  of 
deviating  from  her  course.  If  she  had  held  her  course,  I 
find  the  collision  would  not,  in  fact,  have  occurred ;  and  she 
could  have  avoided  it  likewise  by  changing  her  course  in  an 
opposite  direction,  instead  of  producing  it  by  the  course  she 
pursued.  I  am  therefore  obliged  to  hold  her  accountable 
jointly  with  the  Sarah  Buck ;  and  the  result  is,  that  the 
damages  of  the  two  vessels  must  be  apportioned  between 
them. 

The  court  can  place  but  very  little  dependence  on  the 
statements  of  witnesses  as  to  time  or  distances.  Capt.  Cook 
for  instance  testifies  be  saw  the  Sarah  Buck  one  fourth  to 
one  half  a  mile  off,  and  afterwards  called  the  watch  four  or 
five  minutes  before  the  collision.  It  is  not  disputed  that 
the  vessels  were  approaching  each  other  at  the  rate  of  twelve 
or  thirteen  miles  per  hour,  less  than  five  minutes  for  a  mile, 
and  at  this  rate,  if  the  watch  was  called  four  or  five  minutes 
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before  the  accident,  the  vessels  must  have  been  more  than  a 
mile  apart  when  the  Sarah  Back  was  first  seen  from  the 
Mary  C. 

The  claimant  relies  on  the  opinion  of  the  court  in  The 
Nichoh^  7  Wall.,  656,  where  it  was  decided  that  ^^mistakes 
committed  in  moments  of  impending  peril  by  a  vessel,  in 
order  to  avoid  a  catastrophe  made  imminent  by  the  misman- 
agement of  those  in  charge  of  another  vessel,  do  not  give  the 
latter,  if  sunk  and  lost,  a  claim  on  the  former  for  any  damages." 
I  do  not  consider  this  principle  as  applicable  to  the  present 
case,  because  I  have  no  doubt,  that  if  the  Mary  C.  had  held 
her  course,  there  would  have  been  no  collision ;  and  secondly 
because  ordinary  seamanship  would  have  satisfied  a  lookout 
attending  to  his  duty,  that  the  Sarah  Buck  when  she  began 
to  luff  had  then  ranged  so  far  to  the  eastward  of  the  Mary 
C,  that  there  could  be  no  collision  if  she  held  her  course ; 
and  lastly,  at  the  distance  the  vessels  then  were,  a  competent 
skillful  master  with  nothing  to  distract  his  attention,  the 
peril  not  being  then  imminent,  and  there  being  no  occasion 
for  excitement,  would  never  have  given  an  order  to  luff, 
which  must  inevitably  occasion  the  collision.  Upon  the 
imminency  of  the  peril  at  the  moment,  it  may  be  well  to 
refer  to  the  statement  in  the  answer,  which  says  ''that  the 
Mary  C.  held  her  course  until  the  Sarah  Buck  approached 
nearer,  when  the  helm  of  the  Mary  C.  was  put  to  port  in 
order  that  she  might  lay  close  to  the  wind,  and  finding  that 
the  course  pursued  by  the  Sarah  Buck  rendered  a  collision 
possible,  the  helm  of  the  Mary  G.  was  put  hard  to  port." 
Since  the  answer  was  completed,  there  has  been  added  in 
pencil  (which  additions  the  court  does  not  sanction)  the 
words  ''to  lessen  the  force  of  the  blow,  collision  being  immi- 
nent." The  imminence  of  the  peril  does  not  appear  to  have 
occurred  either  to  the  claimant  or  proctor  in  the  early 
stage  of  the  defense,  as  the  answer  itself  only  states  that 
he  put  his  helm  to  port  when  he  saw  the  Sarah  Buck  approach- 
ing, thus  in  the  very  outset  altering  his  course  by  laying 
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closer  to  the  wind,  and  after  that,  findiog  that  the  course  of 
the  Sarah  Buck  rendered  a  collision  possible,  not  imminent 
or  impending,  he  put  his  helm  hard  to  port.  Such  a  case,  in 
mj  view,  is  not  brought  within  the  doctrine  laid  down  by 
Judge  ClifFbrd  in  The  Niehola  ;  for  the  answer  admits  that  as 
the  Sarah  Buck  came  nearer  he  put  his  helm  to  port,  that 
he  might  lay  closer  to  the  wind,  thus  changiDg  his  course 
without  any  justifiable  cause,  as  there  was  then  no  danger, 
and  after  that,  when  there  was  only  a  possibility  of  collision, 
he  turned  towards  the  track  on  which  the  Sarah  Buck  was 
suling,  instead  of  holding  his  course  or  ruoning  away  from 
her,  and  thereby  produced  the  very  result  which  would 
otherwise  not  have  happened.  It  rather  appears  to  the  court 
that  the  Mary  C.  acted  upon  the  theory,  that  nnder  all  cir- 
cumatances  she  was  bound  to  go  to  windward  and  compel 
the  Sarah  Buck  to  pass  to  leeward,  even  if  a  collision  was 
occasioned  thereby.  Her  answer  shows,  either  inattention 
and  want  of  seamanship,  or  a  determination  to  go  to  wind- 
ward, whatever  might  be  the  consequences. 

The  damf^es  sustained  by  the  loss  of  Sarah  Buck  are 

testified  to  amount  to  92,800,  which  includes  9200  secured 

for  freight  of  a  cargo  of  hay  to  Salem,  and  which  amount 

was  lost  by  the  master  from  his  person,  he  having  taken  it 

from  his  cabin  in  an  account  book  in  which  it  had  been  put, 

and  placed  the  book  with  the  money  in  it  under  his  coat  for 

protection  at  the  time  he  was  getting  into  his  boat  to  go 

on  board  the  Mary  C,  when  the  Sarah  Buck  was  sinking. 

the  confusion,  the  book  and  money  were  lost.     This 

lunt  I  find  to  have  been  lost,  and  I  consider  it  a  proper 

1  of  damage,  and  I  do  not  find  the  master  to  have  been 

legligent  as  to  relieve  the  Mary  C.  fixim  accountability 

its  loss.     Two  sails  used  for  covering  the  deck-load  of 

were  also  lost,  which  are  valued  at  9100.    The  boat  and 

6  of  the  vessel's  furniture  were  saved.     I  assess  the  loss 

Ained  by  the  Sarah  Buck  at  92,200.    If  the  parties  agree 

D  the  damages  sustained  by  the  Mary  C,  the  court  will 
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adopt  that  amount,  otherwise  an  assesBor  will  be  named  by 
the  court  to  determine  them. 

Damages  to  he  apportioned. 


THE  M.  M.  HAMILTON. 

FSBBUABY,  1878. 

1.  A  Temel  sailing  with  the  wind  free  mast  take  proper  measnreB 

to  avoid  collision  with  a  vessel  close-hauled.    The  latter  must  hold 
her  course. 

2.  In  cases  of  collision,  a  libel  should  narrate  the  particular  facts  and 

circumstances  that  cause  the  disaster ;  and  an  omission  to  so  allege 
a  material  fact  is  strong  evidence  of  its  falsity. 

8.  A  nesrlect  to  show  lisrhts  and  have  a  lookout  as  required  by 
law  prejudice  the  offending  party  with  courts  of  admiralty. 

In  Admiralty.  Libel  in  rem  in  a  cause  of  collision,  heard 
on  libel,  claim,  answer  and  proofs. 

Mr,  SetvaU  O.  Strout  and  Mr,  Bion  Bradbury^  proctors  for 
libellant. 

Mr.  Thomas  B,  Beed^  proctor  for  respondents. 

Fox,  J.  This  libel  is  promoted  by  the  master  in  behalf 
of  himself  and  the  owners  of  the  Schr.  Addison  Gilbert  of 
Gloucester,  against  the  Sloop  M.  M.  Hamilton  of  Portland, 
to  recover  the  value  of  the  schooner  and  her  outfits,  totally 
lost  in  a  collision  between  these  two  vessels  off  the  entrance 
of  Portsmouth  Harbor  on  the  morning  of  the  7th  of  Janu- 
ary, between  one  and  two  o'clock.  About  half  past  twelve, 
the  schooner  left  her  wharf  in  Portsmouth,  destined  for  the 
shore  fishery,  without  any  lights.  She  ran  down  by  Fort  Con- 
stitution, and  after  one  o'clock,  a  watch  of  two  men  was  set, 
and  orders  were  then  given  by  the  master  to  put  up  the  lights. 
Lee  was  ordered  on  the  lookout  as  he  swears,  and  Boon  to 


490  DISTRICT   COURT, 

*■     I  —        I  ,1, 

The  M.  IL  HamiltoiL 

^— *~ ^^^^"^  ■■  «  ■ 

the  wheel.  The  master  went  below,  Russell  went  to  the  fore- 
castle for  the  lights,  lighted  them,  had  the  green  light  fixed,  he 
says,  in  its  proper  place  in  the  starboard  rigging,  was  in  the 
act  of  climbing  into  the  port  rigging  with  the  red  light,  when 
he  perceived  a  vessel  on  their  lee  bow,  standing  towards 
them  about  fifty  yards  off.  He  dropped  the  red  light  and 
ran  aft  shouting  to  the  vessel,  which  was  the  Sloop  M.  M. 
Hamilton,  to  keep  off;  but  instead  of  complying,  as  he  says, 
she  luffed  up,  and  struck  them  on  the  port  side  just  forward 
of  the  main  rigging. 

It  is  admitted  that  the  wind  was  from  northwest  to  north- 
west by  north,  that  it  was  a  clear  cold  night,  the  moon  hav- 
ing set  just  after  midnight,  and  that  the  course  of  the  schooner, 
after  she  passed  Fort  Constitution,  was  nearly  south.  The 
lookout  Lee  says,  that  when  he  first  saw  the  sloop  she  was 
making  a  westerly  course,  but  that  in  a  very  short  time,  he 
again  looked,  and  she  was  then  heading  northeast,  about 
two  points  on  the  schooner's  weather  bow ;  that  he  did  not 
notice  her  when  she  tacked,  his  attention  being  attracted  by 
the  movements  of  Russell  in  putting  up  the  lights,  nor  did 
be  give  any  notice  to  the  man  at  the  helm,  that  the  sloop 
was  near  by.  Boon,  who  was  at  the  helm,  says  that  he  dis- 
covered the  sloop,  she  being  on  the  starboard  bow,  making 
towards  their  starboard  cathead  and  standing  north-north- 
east, the  schooner  standing  south ;  that  he  at  once  called  the 
captain  from  below,  who  came  immediately  on  deck  without 
hat  or  boots,  and  put  the  helm  to  port,  which  caused  the 
schooner  to  luff. 

The  sloop  is  of  110  tons,  was  from  Boston  bound  to 
Portland,  loaded  with  railroad  iron,  and  was  making  for 
Portsmouth  for  a  harbor,  being  badly  covered  with  ice; 
after  she  had  reached  near  to  Whale  Back  Island,  she  stood 
to  the  westward,  and  when  about  half  way  across  the  chan- 
nel, discovered  the  schooner  nearly  up  to  Fort  Constitution 
without  lights,  but  the  mate  of  sloop,  who  was  then  act- 
iiJig  as  master,  the  captain  not  being  on  board,  supposed  the 
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schooner  was  then  standing  out  to  sea.  The  distance  from 
the  fort  to  Whale  Back  Island  is  about  one  mile,  and  it  is 
about  half  that  distance  across  from  the  island  to  the  west 
shore.  The  sloop  ran  out  her  westerly  tack  as  far  as  it  was 
deemed  prudent,  and  then  stood  about  on  the  easterly  tack, 
and  laid  her  course  about  north-northeast.  The  mate  says, 
he  saw  the  schooner  after  the  sloop  tacked  about  three 
points  on  the  sloop's  lee  bow,  and.  if  both  vessels  had  held 
their  course,  they  would  have  passed  100  yards  apart  in 
safety;  that  the  next  he  saw  was  the  schooner's  bowsprit 
pass  by  the  sloop's  to  windward,  and  thereupon  his  lookout 
cried,  ^^hard  up,"  which  he  did  as  soon  as  possible ;  that  the 
two  vessels  immediately  came  together,  the  sloop  not  having 
a  headway  of  more  than  two  knots. 

It  is  not  controverted  by  the  libellant  that  the  schooner 
was  sailing  with  the  wind  free,  and  that  the  sloop  was  close- 
hauled,  and  that  by  the  12th  article  of  the  rules  adopted  by 
act  of  Congress  in  1864  it  was  the  schooner's  duty  to  take 
proper  measures  to  avoid  collision,  and  the  sloop  was  bound 
to  keep  her  course.  It  is  therefore  attempted  to  establish  on 
the  part  of  the  libellant,  that  the  schooner  was  justified  in 
luffing,  and  that  instead  of  holding  her  course  the  sloop  also 
luffed,  and  by  so  doing  occasioned  the  disaster.  There  is  no 
dispute  as  to  the  law  of  the  case,  and  the  only  question  of 
fact  in  controversy  is  whether  the  sloop  luffed,  and  upon  this 
there  is  the  usual  conflict.  AU  of  the  crew  of  the  schooner, 
who  were  on  deck  at  the  time,  admit  that  she  luffed,  but  they 
assert  that  the  sloop  also  luffed,  which  latter  assertion  is 
denied  by  all  of  the  crew  of  the  sloop. 

By  the  28d  admiralty  rule  of  the  Supreme  Court  of  the 
United  States,  it  is  required  that  the  libel  shall  pronounce 
and  articulate  in  distinct  articles  the  various  allegations  of 
facts  upon  which  the  libellant  relies  in  support  of  his  suit, 
so  that  the  defendant  may  be  enabled  to  answer  distinctly 
and  separately  the  several  matters  contained  in  each  article. 

In  The  Transport,  1  Bened.,  86,  an  exception  was  taken 
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to  the  libel,  and  the  court,  Benedict,  J.,  says  ^^The  libellant  in 
a  collision  case  has  contented  himself  with  simply  stating 
a  bare  cause  of  action,  and  has  omitted  the  full  and  frank 
narrative  of  the  material  circumstances  attending  the  acci- 
dent, which  the  general  practice  of  the  admiralty  requires  in 
cases  of  this  description.  «  «  *  j  ^m  unable  to  see 
why  the  circumstances  as  thus  seen  should  not  be  set  forth 
for  the  information  of  the  court,  and  to  save  labor  in  proving 
facts  about  which  there  may  be  no  dispute,  as  well  in  this 
as  in  any  case.  The  reason  of  the  rule,  which  is  applied  in 
all  ordinary  cases  of  collision,  would  seem  to  exist  in  full 
force  in  these  triangular  cases,,  in  which  above  all  others  the 
need  of  a  full  statement  of  the  facts  is  felt.  To  make  these 
cases  exceptions  to  the  general  rule  as  claimed  would  be  to 
permit  the  parties  to  come  to  trial  without  any  preliminary 
statement  from  either  party,  which  would  be  of  any  assistance 
to  the  court,  or  would  apprise  the  parties  most  in  interest 
of  the  facts  which  they  are  called  on  to  meet.'* 

In  the  present  case  at  the  time  and  locality  of  the  collis- 
ion the  libel  states  ^^that  there  was  a  fresh  breeze  from  the 
northwest,"  the  schooner's  course  being  south;  that  ^^the 
man  at  the  wheel,  who  was  on  the  lookout,"  discovered  a 
strange  sail  about  three  points  on  the  weather  bow  of  the 
schooner,  approaching  in  a  direction  north  by  east  on  the 
wind  about  150  yards  distant,  and  southwesterly  from  the 
schooner;  that  immediately  the  schooner's  wheel  was  put 
hard  to  port  to  bring  her  up  into  the  wind  and  allow  the 
approaching  vessel  to  pass  to  leeward ;  that  the  schooner's 
helm  remained  in  that  position  until  the  collision,  and  that 
the  vessel  was  the  sloop,  which  struck  the  schooner  forward 
of  the  main  rigging,  cutting  her  down  so  that  she  filled ; 
that  after  the  sloop  was  first  seen  by  the  schooner,  it  was 
impossible  for  the  schooner  to  have  done  anything  more  than 
she  did  to  avoid  the  collision,  the  night  being  clear ;  that  the 
schooner  could  have  been  seen  by  those  on  board  the  sloop 
at  a  sufficient  distance  for  her  to  have  avoided  the  collision 
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if  any  one  had  been  at  the  wheel  of  said  sloop,  or  proper 
attempt  had  been  made  to  keep  her  clear,  said  sloop  being 
on  the  wind ;  that  the  collision  was  caused  wholly  by  the 
negligence  and  want  of  care  of  the  sloop. 

This  is  the  whole  statement  contained  in  the  libel  relating 
to  the  collision  and  its  cause,  and  it  is  quite  extraordinary 
that  while  it  does  assert  that  the  schooner's  helm  was  put  to 
port,  and  she  came  up  into  the  wind,  it  no  where  charges 
that  the  sloop  did  any  thing  of  the  kind.  It  is  not  any  where 
suggested  (aa  the  learned  counsel  frankly  admitted  in  reply 
to  an  inquiry  from  the  court)  that  the  sloop  luffed  or  changed 
her  course  in  any  degree ;  on  the  contrary,  the  plain  inference 
from  the  charge  against  her  as  it  stands  in  the  libel  is,  that 
she  did  nothing  but  hold  her  course,  as  the  allegation  is  "that 
the  sloop  could  have  avoided  the  collision,  if  any  one  had 
been  at  the  wheel  of  the  sloop,  or  proper  attempts  made  to 
keep  her  clear."  The  negligence  and  fault  of  the  sloop  is, 
that  no  one  was  at  the  wheel  to  change  her  course,  and 
instead  of  her  crossing  and  getting  in  the  way  of  the  schooner, 
the  complaint  is,  that  she  took  no  steps  to  get  out  of  her  way. 
Her  alleged  sin  is  that  of  omission,  instead  of  commission, 
as  is  now  attempted  to  be  maintained. 

In  my  opinion,  no  one  acquainted  with  navigation  could 
possibly  gather  from  this  libel,  that  the  cause  of  complaint 
was  the  sloop's  luffing ;  on  the  contrary,  I  think  it  would  be 
understood  that  the  claim  was,  that  the  sloop  was  bound  to 
take  measures  to  keep  out  of  the  way  of  the  schooner,  as 
much  as  the  schooner  was  to  keep  out  of  the  way  of  the 
sloop ;  that  the  schooner  did  her  part  by  luffing,  but  that  the 
sloop  took  no  measures  to  accomplish  it.  The  theory  on 
which  this  libel  was  drawn,  if  the  libellant  had  any  clear 
notion  on  the  subject,  I  think  was,  that  when  the  vessels 
came  in  sight  of  each  other,  they  were  approaching  so  nearly 
end  on,  that  it  was  the  duty  of  the  sloop  to  port  and  not  to 
hold  her  course.  The  averment  in  the  libel,  that  the  schooner 
was  sailing  south  and  the  sloop  northeast  within  one  point 
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would  tend  to  confirm  this  view,  as  under  those  courses,  it 
may  be  that  each  vessel  is  bound  ordinarily  to  keep  out  of 
the  other^s  way ;  and  I  apprehend  that  this  idea  was  not  aban- 
doned, until  it  was  found  that  the  direction  of  the  sloop  was 
not  such  as  to  render  obligatory  upon  her  the  duty  of  chang- 
ing her  course,  and  then  the  attempt  was  made  to  charge  the 
sloop,  as  is  now  claimed. 

The  libel  should  contain  a  narratiye  of  the  fetcts  and  cir- 
cumstances attending  the  collision  for  the  information  of 
the  court,  as  well  as  of  the  adverse  party.  The  respondents 
must  be  given  to  understand  the  facts  which  they  are  caUed 
upon  to  answer ;  and  certainly  they  were  not  in  this  libel 
required  to  justify  the  luffing  of  the  sloop  at  the  time  of  the 
collision.  I  consider  the  entire  omission  from  the  libel  of 
any  suggestion,  that  the  sloop  by  luffing  occasioned  the  col- 
lision, most  cogent  and  conclusive  evidence,  that  when  this 
libel  was  drawn  by  his  proctor,  and  the  facts  as  they  occurred 
here  related  by  the  master  and  stated  in  the  libel  as  the  mate- 
rial circumstances  attending  the  accident,  and  by  which  the 
sloop  had  become  accountable,  he  must  have  known  that  the 
sloop  did  not  luff;  for  if  she  had  so  manifestly  violated  the 
rules  of  navigation,  the  libel  would  have  openly  explicitly 
charged  her  with  so  doing,  as  the  ground  for  her  liability. 

Between  these  two  vessels,  I  hold  the  responsibility  of 
avoiding  the  danger  rested  upon  the  schooner.  I  have  no 
question,  if  the  master  when  he  came  on  deck,  had  held  his 
course  instead  of  luffing,  the  vessels  would  have  passed  with- 
out injury.  The  course  adopted  by  the  schooner  was  taken 
too  late  to  escape  the  disaster.  It  contributed  to  or  rather 
occasioned  it ;  and  the  sloop  is  not  shown  to  have  been  in 
any  way  negligent  or  managed  so  as  to  render  her  accountable. 

Before  concluding  this  opinion,  the  court  feels  called  upon 
to  remark  upon  the  gross  negligence  on  the  part  of  the 
schooner  in  not  complying  with  the  provisions  of  law,  both 
as  to  lights  and  a  competent  watch.  Her  lights  were  not 
brought  on  deck  until  she  was  well  past  the  fort,  and  then 
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only  one  of  them  had  been  in  place  before  the  collision.  It 
may  be  that  Pat  Lee  had  been  assigned  to  duty  on  the  look- 
out forward,  although  the  libel  charges,  that  Boon,  who  had 
the  helm,  was  on  the  lookout ;  but  it  is  quite  certain  that 
Lee  was  negligent  and  inefficient,  not  informing  the  helms- 
man that  the  sloop  was  near  by,  although  he  swears  that 
he  saw  her  on  her  westerly  tack.  He  paid  no  regard  to  her 
subsequent  movements,  and  did  not  notice  her  when  she 
came  about,  nor  until  she  was  close  by  on  her  easterly  tack, 
his  attention  being  attracted  by  the  movements  of  Russell 
in  putting  up  the  lights,  instead  of  watching  neighboring 
vessels.  Such  neglect  to  comply  with  the  requirements  of 
law,  as  to  lights  and  competent  lookout,  will  be  visited  most 
severely  on  the  offending  party  by  courts  of  admiralty  in  any 
case  where  it  shall  occasion  the  disaster. 

Libel  dUmiased  with  costs. 


Be  JOHN  W.  DUNHAM. 

1878. 


1.  A  flnn  creditor  cannot  share  in  the  assets  of  a  bankrupt  partner 
until  his  creditors  are  paid  if  the  other  partners  are  solrent,  even  if 
there  be  no  firm  assets. 

Ik  Bakebuptcy.  Proof  of  debt  against  the  estate  of  a 
bankrupt,  co-partner  by  a  firm  creditor. 

Fox,  J.  The  question  here  presented  is,  whether  a  co^ 
partnership  creditor  can  share  in  the  assets  of  one  member 
of  the  firm  who  has  been  adjudged  bankrupt,  the  other  mem- 
ber being  solvent,  and  there  being  no  firm  assets. 

In  such  a  case  it  seems  to  be  well  established  by  the 
English  courts,  that  the  firm  (creditor  is  not  entitled  to  receive 
a  dividend  £rom  the  individual  estate.    There  being  a  solvent 
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partner  to  whom  he  can  look  for  the  payment  of  his  demand 

debars  him  of  the  right  to  a  claim  on  the  individual  estate. 

Be  Corfy  8  Mad.,  229,  Par.  Part,  848,  Ex  parte  Kensington^ 

14  Ves.,  447. 

Under  the  bankrupt  law  of  1841,  this  rule  was  recognized 

by  Judge  Ware  in  Be  Martvick,  2  Ware,  238,  and  it  has 

since  been  sanctioned  by  Drummond,  J.,  in  Be  Knight^  8  B. 

R.,  436,  see  also  Bump  Rk^cy^  218  and  672,  Be  Downing^ 

1  Dill.,  39. 

In  the  opinion  of  the  eourt-^  the  proof  of 
the  firm  debt  must  be  postponed  until 
the  separate  creditors  are  paid. 


JOHN  Q.  SCAMMON,  Assignee, 

vs. 
ROSCOE  L.  BOWERS  et  al. 

Dbcbmbbb,  1878. 

1.  An  assisrnee  in  bankruptcy  takes  only  such  title  to  the  bank- 

rupt estate  as  the  bankrupt  had. 

2.  In  equity*  the  purchaser  of  goods  to  be  delivered  as  manufac- 

tured, may  retain,  as  against  the  assignee  in  bankruptcy  of  the  manu- 
facturer, goods  preyiously  paid  for  and  delirered  to  him  after  he 
knew  that  the  manufacturer  had  become  insolvent. 

In  Eqihty.  Bill  by  the  assignee  of  a  bankrupt  to  recover 
the  proceeds  of  a  large  quantity  of  cigars  received  by  the 
respondent.  Bowers,  from  the  bankrupt,  between  April  15 
and  September  28, 1869,  in  fraud  of  the  bankrupt  act. 

Answers  were  filed,  setting  up  a  lawful  title  to  the  cigars 
in  Bowers,  as  purchased  under  a  contract  of  April  10,  1869. 

The  cause  had  been  heard  on  bill,  answer  and  proofs,  and 
a  decree  rendered  for  the  orator  to  the  full  extent  of  the 
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prayer  in  his  bill,  but  a  re-hearing  is  now  awarded  on  motion 
of  respondents. 

Abbott  was  adjudged  bankrupt  December  14, 1869,  and  is 
a  party  defendant  to  the  bill.  He  resided  in  Saco  and  oper- 
ated a  factory  for  the  manufacture  of  cigars.  Bowers  had 
kept  Abbott's  books  from  memoranda  that  he  furnished 
usually  at  the  close  of  each  day's  business. 

Mr,  Edward  Eastman  and  Mr.  Josiah  H.  Drummondj 
solicitors  for  orator. 

Mr.  BAxfu%  P.  Taply^  solicitor  for  respondents. 

Fox,  J.  Bower's  rights  depend  on  the  agreement  of  April 
10th,  and  upon  what  has  taken  place  under  it.  This  agree- 
ment, the  court  is  not  satisfied  was  in  fraud  of  Abbott's 
creditors,  and  must  therefore  be  considered  as  fair  and  legal, 
and  Bowers  is  entitled  to  all  the  legal  and  equitable  rights 
which  spring  from  it.  By  it,  in  short,  he  was  to  purchase 
and  pay  for  the  product  of  Abbott's  factory,  and  Abbott  was 
bound  to  deliver  the  same.  The  prices  for  the  various  brands 
of  cigars  were  fixed  and  determined  upon  between  them,  as 
a  part  of  the  contract.  At  the  time  this  contract  was  made, 
Abbott  was  indebted  to  Bowers  for  monies  advanced,  which 
were  paid  by  the  cigars  as  they  were  delivered.  Abbott  after- 
wards was  in  advance,  by  delivery  of  his  goods  to  Bowers, 
but  the  balance  was  soon  changed,  as  on  the  first  of  August, 
Bowers  was  in  advance  to  Abbott  tl2,4S4.88.  In  August 
Bowers  received  from  Abbott  in  goods  f5,668.50  and  paid 
to  him  $4,954.14.  In  September,  Bowers  received  ^,878 
and  paid  $2,250.  The  goods  thus  received  over  and  beyond 
the  payments  for  the  months  of  August  and  September  to  the 
amount  of  98,842.26  are  claimed  to  have  constituted  a  prefer- 
ence in  fraud  of  the  provisions  of  the  bankrupt  act. 

That  Abbott  was  insolvent  on  the  first  of  August  and  had 
been  for  a  long  time  previous,  at  least  as  early  as  January, 
is  admitted  in  Abbott's  answer,  although  he  claims  he  did 

81 


408  DISTRICT  COURT, 


not  know  or  tospect  such  was  his  oonditkm,  mod  the  oClier 
evidence  in  the  case  folly  establishes  his  insohrancj  at  that 
date.  BoweiB  denies  that  he  had  reasonable  cause  to  beliere 
Abbott  was  insolvent  in  Angnst  and  September ;  bat  the 
ooart  Lb  well  satisfied,  that  considering  his  intelligence  and 
acquaintance  with  business,  he  must  have  at  tibat  time  been 
folly  aware  of  Abbott's  condition*  The  entries  made  by  him 
from  time  to  time  on  Abbott's  books  clearly  manifested  that 
he  was  increasing  his  liabilities  to  an  alarming  extent,  and 
that  his  assets  were  nearly  all  exhausted.  The  shifts  which 
he  resorted  to  under  the  ostensible  pretence  of  consignment, 
indicated  to  any  man  of  any  business  capacity,  that  lus  con- 
dition was  desperate,  buying  large  quantities  of  stock  on  time, 
and  without  manufiBM^turing  it,  turning  it  over  in  very  large 
quantities  to  Bowers  as  security  on  the  advances  of  his  notes. 

The  whole  amount  of  goods  so  consigned  was  in  excess  of 
tlOfOOO,  and  a  portion  of  these  by  Abbott's  books  can  be 
traced  from  the  entries  there  made  by  Bowers.  It  appears, 
that  June  18,  Abbott  purchased  of  Mr.  Ellis  goods  to  amount 
of  $816.06,  which  at  same  valuation  were  consigned  to 
Bowers  June  21.  On  June  2,  he  bought  of  J.  L.  Dean  f84 
worth  of  goods,  and  June  21  of  Wilder  and  Estabrook  9682.60, 
which  were  consigned  in  same  manner  to  Bowers  June  28. 
On  August  19,  he  bought  of  J.  H.  Feeney  91,014.66  and 
same  day  of  Mr.  Ellis  $926.12,  both  of  which  lots  were, 
August  21,  consigned  to  Bowers.  On  August  19,  he  pur- 
chased from  Wilder  and  Estabrook  $1,020.16  of  tobacco,  which 
was  consigned  to  Bowers  August  26.  These  three  last  bills, 
amounting  to  $6,076.76,  were  paid  for  by  a  draft  at  sight  in 
favor  of  Jos.  Hobson,  and  nearly  the  whole  amount  was 
applied  by  Hobson  in  payment  of  his  claims  against  Abbott 
for  borrowed  money,  some  of  which  had  been  due  since 
December  previous. 

So  likewise  the  sale  to  Joseph  Hobson  September  14  of 
stock  to  amount  of  over  $6,600,  and  which  has  been  the  sub- 
ject of  inquiry  in  this  court  and  adjudged  fraudulent,  was 
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well  known  to  Bowers,  and  the  amounts  received  by  him 
subsequently  should  be  affected  by  his  knowledge  of  the 
transaction,  and  were  received  by  him  when  he  could  not 
but  have  known  the  condition  of  Abbott's  affairs.  Boothby's 
testimony  most  conclusively  proves  that  Bowers  was  well 
aware  of  Abbott's  condition  August  20,  and  upon  this 
branch  of  the  case,  the  court  has  no  doubt,  that  from  the 
first  of  August,  Bowers  was  conscious  of  Abbott's  insolvency, 
and  was  desirous  of  procuring  the  goods  from  Abbott  for 
which  he  had  made  his  advances,  and  that  from  time  to  time, 
he  made  such  further  advances  as  were  necessary  to  facilitate 
the  manufacture  of  the  stock  on  hand,  continuing  so  to  do, 
until  by  the  agency  of  himself  and  Hobson,  Abbott's  whole 
stock,  with  the  exception  of  about  $1,500,  was  exhausted. 

Abbott  being  insolvent,  and  these  goods  having  been 
received  by  Bowers  from  him  when  he  was  aware  of  such 
insolvency,  can  he  hold  them  as  against  the  assignee  ?  At 
the  former  hearing  the  court  was  of  opinion  that  he  should 
not,  and  that  the  transaction  constituted  a  preference  in  con- 
travention of  the  bankrupt  law.  The  able  argument  of  the 
learned  counsel  at  the  re-hearing  caused  me  to  doubt  the 
correctness  of  the  views  which  I  had  previously  entertained, 
and  an  examination  of  the  authorities  has  satisfied  me  that 
I  was  in  an  error,  and  that  under  the  agreement  of  April  10, 
Bowers  had  a  right  to  require  of  Abbott  the  delivery  of  the 
goods  which  he  had  paid  for,  and  by  a  proceeding  in  equity 
against  Abbott,  could  have  obtained  a  delivery  of  them  if  he 
had  insisted  on  withholding  them  from  him. 

Under  the  agreement,  it  *is  probable  that  at  law  Bowers 
acquired  no  title  to  the  goods  until  delivery ;  but  in  equity, 
I  think  a  right  to  the  goods,  as  they  are  manufactured  and 
paid  for,  did  attach  in  his  behalf,  which  equity  would  enforce 
as  against  Abbott  or  his  assignee.  Fraud  not  being  estab- 
lished, the  assignee  takes  only  the  rights  of  the  bankrupt, 
and  he  is  affected  by  the  same  equities  the  bankrupt  would 
be,  in  relation  to  the  estate.    Such  is  the  doctrine  as  estab- 
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lished  in  this  circait  as  I  understand  the  authorities,  aud  so 
the  law  must  be  administered  until  I  am  advised  difiPerentlj 
by  the  Supreme  Court. 

The  question  however  here  is  not  what  would  be  the  right 
of  Bowers  to  receive  this  property  from  the  assignee,  but 
what  were  Bowers*  rights  as  against  Abbott  at  the  moment 
of  delivery  of  the  goods. 

By  the  contract  between  these  parties,  the  advances  made 
by  Bowers  to  Abbott,  I  think,  did  not  create  the  ordinary 
relation  of  debtor  and  creditor,  although  of  course,  if  Abbott 
refused  to  deliver  the  property,  Bowers  in  an  action  at  law 
could  have  recovered  such  advances.  These  sums,  as  between 
the  parties,  were  not  loans  of  money  to  be  repaid,  but  they 
were  payments  on  account  of  articles  to  be  manufactured 
and  delivered  as  wanted  at  fixed  values.  Bowers  could  not 
call  upon  Abbott  to  pay  back  to  him  the  money  advanced, 
but  Abbott  had  a  right  to  deliver  to  him  the  specific  articles 
on  account  and  for  which  the  payments  had  been  made.  He 
had  the  right  to  tender  him  the  article  itself,  if  according 
to  the  agreement,  and  compel  him  to  receive  it.  The  agree- 
ment was  originally  executory,  but  by  it  the  parties  agreed, 
the  one  to  buy,  the  other  to  sell  the  products  of  the  factory. 
Bowers  completes  his  portion  of  the  agreement  by  paying 
for  the  articles  which  are  subsequently  produced,  and  such 
an  agreement  is  in  equity  binding  upon  the  parties  and  the 
property  when  it  is  manufactured,  although  the  title  of  a 
bona  fide  purchaser  without  notice  might  be  protected. 

This  executory  agreement  is  a  continuing  one,  resulting 
in  a  vested  equitable  right,  so  that  when  he  gets  possession 
of  the  property,  he  does  it  under  and  by  virtue  of  the  agree- 
ment, and  when  delivered  up  to  him  by  the  other  party,  it  is 
in  pursuance  and  satisfaction  of  the  original  agreement,  which 
is  thus  executed.  Such  a  contract  in  equity  carries  with  it 
all  that  is  necessary  to  the  completion  of  it.  There  was  there- 
fore an  implied  power  and  authority  to  demand  and  receive 
the  goods  as  they  were  manufactured,  and  the  ^^nevitable 
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result  must  be,  that  a  power,  founded  od  contract  to  take 
possession  of  such  goods  of  a  particular  nature  as  the  owner 
of  the  power  may  subsequently  manufacture  or  acquire,  and 
hold  them  as  the  property  of  the  owner,  will  confer  an 
authority  lying  beyond  the  reach  and  control  of  the  party 
by  whom  it  is  given,  and  entitle  the  person  on  whom  it  is 
conferred  to  take  all  the  measures  necessary  to  render  it 
effectual  for  the  end  in  view." 

In  Langton  vs.  Horton^  1  Hare,  649,  a  mortgage  of  oil,  to 
be  caught,  &c.,  was  sustained  in  equity  as  against  an  attach- 
ing creditor.  The  Vice-Chancellor  in  his  opinion  says  "Is 
it  true  then  that  a  subject  to  be  acquired  after  the  date 
of  a  contract  cannot  in  equity  be  claimed  by  a  purchaser  for 
value  under  that  contract  ?  It  is  impossible  to  doubt,  for 
some  purposes  at  least,  that  by  contract  an  interest  in  a 
thing  not  in  existence  at  the  time  of  the  contract  may  in 
equity  become  the  property  of  a  purchaser  for  value.  The 
course  to  be  taken  by  such  a  purchaser  to  perfect  his  title,  I 
do  not  now  advert  to ;"  and  in  Mitchell  vs.  Winslow^  2  Sto., 
680,  a  mortgage  of  all  the  tools,  &c.,  which  might  be  placed 
in  a  certain  factory,  was  held  to  constitute  an  equitable  lien 
as  against  the  assignees  of  the  mortgageors,  and  the  mortga- 
gees were  authorized  to  retain  the  property  of  which  they 
had  taken  possession  after  the  insolvency.  On  page  644 
Judge  Story  says,  "It  seems  to  me  a  clear  result  of  all  the 
authorities,  that  whenever  the  parties  by  their  contract 
intended  to  create  a  positive  lien  or  charge,  either  upon  real 
or  personal  estate,  whether  then  owned  by  the  assignor  or 
contractor  or  not,  or  if  personal  property  whether  it  is  then 
in  esse  or  not,  it  attaches  in  equity  as  a  lien  or  charge  upon 
the  particular  property  as  soon  as  the  assignor  or  contractor 
acquires  a  title  thereto,  against  the  latter,  and  all  persons 
asserting  a  claim  thereto  under  him,  either  voluntarily  or 
with  notice  or  in  bankruptcy." 

A  lien  may  exist,  without  any  remedy  for  its  enforce- 
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ment,  though  in  Sullivan  yb.  Tuck^  1  Md.  Ch.,  59,  where  a 
person  pledged  his  growing  crops  to  his  agent,  who  was  to 
advance  money  and  accept  drafts  drawn  thereon,  and  the 
person  died  insolvent  and  largely  indebted  to  his  agent,  the 
court  granted  a  decree  for  a  specific  performance,  and  the 
crops  were  ordered  to  be  forwarded  to  him.  Here  the 
question  of  how  this  lien  or  equity  should  be  enforced  by 
Bowers  does  not  arise.  Abbott  recognized  that  it  existed, 
carried  out  according  to  its  terms  his  contract,  delivered  to 
Bowers  the  property,  which  under  the  contract  and  the  pay- 
ments he  had  made  on  account  of  it  had  in  equity  become 
Bowers'  property,  and  I  am  now  well  satisfied  that  such  a 
proceeding  should  not  be  adjudged  in  violation  of  any  of  the 
provisions  of  the  bankrupt  act,  notwithstanding  at  the  time 
that  Bowers  received  the  goods,  he  was  well  aware  of  Abbott's 
insolvency,  and  intended  to  protect  himself  from  any  loss  by 
reason  of  the  same. 

In  Niekerson  vs.  Baher^  6  Allen,  142,  it  was  decided  that 
a  subsequent  delivery  of  a  deed  of  real  estate  to  the  grantor, 
who  had  previously  bargained  for  the  land  and  paid  for  it,  is 
valid  although  the  grantor  was  then  insolvent,  and  the 
party  receiving  the  deed  had  reason  to  believe  him  to  be  so. 
The  court  says,  "The  grantor  did  not  stand  in  the  relation 
of  debtor  to  the  plaintifiF,  he  owed  him  no  money  nor  was  he 
liable  to  be  charged  for  any  indebtedness  therefor.  His  only 
duty  was  to  make  the  conveyance  of  the  estate,  for  which  the 
money  was  paid.  Upon  the  payment  of  the  entire  purchase 
money  to  the  vendor,  in  equity  he  held  the  estate  in  trust 
for  the  benefit  of  the  party  paying  the  same.  The  execution 
of  the  deed  may,  under  the  circumstances,  be  held  to  relate 
back  to  the  time  of  payment  of  the  money  and  the  first 
existence  of  the  duty  to  give  a  deed."  These  remarks  it 
appears  to  me  are  as  applicable  to  a  contract  for  a  sale  of 
personal  as  well  as  of  real  estate ;  and  I  can  entertain  no 
doubt  that  if  a  party  had  paid  his  vendor  the  full  purchase 
money  for  a  ship  at  sea,  and  received  an  agreement  that  the 
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vessel  should  be  delivered  and  a  bill  of  sale  executed  on  her 
arrival,  that  equitj  might  compel  the  performance  of  such  a 
contract  by  the  vendor  or  his  assignee,  if  he  should  become 
bankrupt. 

It  is  said,  that  this  view  is  in  conflict  with  Bank  of  Leven- 
worth  vs.  HwfU^  11  Wall.,  891,  and  the  opinion  of  the  Supreme 
Court  as  pronounced  by  Field,  J.  That  was  an  action  at  law, 
and  it  was  decided,  that  the  assignee  could  recover  from  the 
grantee,  the  value  of  a  stock  of  goods  received  by  him  from 
the  bankrupt  under  an  agreement  to  deliver  the  same  as  secur- 
ity when  requested,  made  at  the  time  of  a  loan  of  money, 
such  delivery  being  long  subsequent  to  the  loan,  and  after 
the  party  had  become  insolvent,  and  a  preference  was  thereby 
intended  by  the  parties. 

Such  agreement  did  not  amount  to  a  conveyance,  and  no 
title  passed  thereby  until  the  delivery.  The  conveyance 
being  within  four  months  of  the  bankruptcy  proceedings, 
and  being  intended  as  a  preference  of  an  ordinary  debt,  was 
at  law  in  violation  of  the  bankrupt  act,  and  could  be  invali- 
dated by  the  assignee ;  and  I  believe  most  of  the  cases  in 
which  the  principle  has  been  asserted,  that  a  security  subse- 
quently executed  in  pursuance  of  a  prior  agreement  can  only 
take  effect  from  its  execution,  are  cases  at  law,  dependent 
on  the  strict  legal  rights  of  the  party,  and  not  proceedings  in 
equity  where  equitable  liens  could  be  recognized  and  enforced. 
Such  were  Forbe$  vs.  Hotoe,  102  Mass.,  427  and  Simpson  vs. 
Carlton^  1  Allen,  109.  These  two  authorities  are  sustained 
by  the  insolvent  act  of  Massachusetts,  which  provided  *^hat 
any  security  given  for  the  performance  of  any  contract, 
when  the  agreement  for  such  security  is  part  of  the  orignal 
contract,  and  the  security  is  given  at  the  time  of  making 
such  contract,  shall  not  be  deemed  a  preference;"  clearly 
implying,  that  the  security  to  become  effectual  must  be  com- 
plete and  perfect  at  the  making  of  the  original  contract." 

In  JEx  parte  Ames^  1  Low.,  604,  Lowell,  J.,  says,  ^^Such 
an  agreement  merely  amounts  to  an  agreement  to  give  a  pref- 
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eienee  if  one  should  beoome  Deeeamj.  I  hATe  not  seen  or 
known  of  any  ease,  which  brings  np  the  somewhat  nicer 
question,  whether  ^Kcific  and  definite  seeoritj,  unoondition- 
ally  stipulated  for  in  writing,  maj  be  giren  after  a  lapse  of 
time  and  change  of  circumstances.  This  may  depend  on 
whether  the  contract  is  one  that  a  court  of  law  or  equity 
would  enforce  m  inmtmm;  fot  I  apprehend  and  have  often 
decided,  subject  to  a  correction  that  has  not  yet  been  made, 
that  the  assignee  stands  no  better  than  the  bankrupt  in  all 
matters  of  title,  excepting  where  there  is  actual  or  construct- 
ive  fraud.** 

Arnold  vs.  Maynard^  2  Sto.,  358,  was  decided  by  Judge 
Stoiy  in  1842,  and  he  then  held,  that  a  mortgage  subse- 
quently given  in  accordance  with  a  verbal  promise  when  the 
debt  was  contracted  might  constitute  an  act  of  bankruptcy. 
The  next  year,  Mitchell  vs.  Winslow^  2  Sto.,  630,  was  decided 
by  the  same  very  learned  judge,  and  it  is  quite  dear  that 
in  his  view  there  could  be  no  conflict  between  the  two  cases. 

To  sustain  mortgages,  subsequently  executed  in  accord- 
ance with  a  previous  agreement,  would  certainly  a£Ford  occa- 
sion for  preferences  in  contravention  of  the  provisions  of 
the  bankrupt  act,  aod  would  be  a  means  of  constantly  defeat- 
ing the  purposes  of  the  act,  and  it  may  well  be  that  a  court  of 
equity  should  not  apply  its  broad  doctrines  to  sustain  agree- 
ments which  are  likely  to  produce  such  results,  and  thereby 
afford  a  preference  to  a  creditor,  contrary  to  the  spirit  of  the 
law ;  but  the  present  case  is  entirely  free  from  this  objection, 
as  the  contract  did  not  create  the  relation  of  debtor  and 
creditor ;  but  on  the  contrary,  it  was  a  purchase  and  sale,  and 
payment  for  the  property  in  advance,  and  so  no  debt  existed 
to  be  preferred. 

So  far  therefore  as  Bowers  had  paid  for  the  goods  he 
received,  I  think  he  is  entitled  to  retain  them  or  their  value 
as  against  the  assignee ;  but  it  appears,  that  he  did  not  pay 
for  all  the  goods  thus  received,  but  was  indebted  on  that 
account  in  the  sum  of  $1,007.58,  which  amount  he  now 
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claims  to  apply  to  a  balance  due  him  on  his  consignment 
account.  The  last  payment  or  advance  made  by  him  on  that 
account  was  August  26,  to  Jos.  Uobson,  $5,075.75.  That 
transaction  was  a  loan,  made  when  Abbott  was  insolvent, 
and  Bowers  was  well  aware  of  his  condition  and  of  the 
amount  thus  paid  to  Hobson ;  nearly  all  was  for  old  debts, 
the  payment  of  which  was  a  preference;  to  allow  Bowers 
now  to  apply  to  the  consignment  account  the  balance  he  has 
received  from  the  sale  of  the  cigars  is  clearly  giving  him  a 
preference,  which  cannot  be  sanctioned  under  the  bankrupt 
act;  and  as  his  claim  to  retain  this  amount  is  in  fraud  of  the 
act,  I  am  of  opinion  that  the  complainant  may  recover  it  in 
the  present  bill. 

Decree  accordingly* 


THE  TUG  ADELIA. 

Fbbbuabt,  1874. 

1.  A  contract  for  towB/ge  requires  from  the  tug  tbat  degree  of  care 

and  skin  which  prudent  navigators  usually  employ. 

2.  When  towa^r^  ^  voluntarily  attempted  in  dangers  and  peril- 

ous places,  the  tug  must  exercise  skill  and  care  commensurate  with 
the  perils  it  assumes  to  encounter. 

8.  The  burden  reets  upon  the  Ubellant»  who  seeks  damages  from 
negligent  towage  service,  to  prove  that  the  injury  resulted  from  the 
fault  of  the  tug. 

In  Admibalty.    Libel  in  rem  for  damages  sustained  from 
negligent  and  improper  towage  service. 
Defense  that  the  injury  resulted  from  inevitable  accident. 
The  cause  was  heard  on  libel,  claim,  answer  and  proof. 

Mr.  A.  A.  StrotU  and  Mr.  John  0.  Dodge^  proctors  for 
libellants. 

Mr.  Wm.  L.  Putnam^  proctor  for  claimants. 
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Fox,  J.  Tbtt  steam  tog  is  proceeded  agmist  faj  the 
en  of  the  Schr.  Hsnj  L.  Wbitten  o£  Qumcjr,  to  leeoTer  tiie 
damages  sustained  bj  said  schooner  being  fineed  upon  the 
locks  on  the  eaatem  shore  of  the  Kfmnehee  Rirer  above 
Gardner,  when  the  tog  was  attemptii^  to  wind  her  prepar- 
atorj  to  towing  her  to  sea.  Hie  injmy  tock  place-  in  the 
forenoon  of  May  26,  187S.  The  H.  L.  Whitten  is  a  new 
three  masted  vessel  of  481  tons,  and  had  taken  on  board  a 
fall  cargo  of  ice  at  the  Knickerbocker  loading  pier  at  Fann- 
ingdale.  On  the  morning  in  question,  she  was  winded  by* 
her  master  and  crew  with  warps  and  the  force  of  the  cnrrent 
while  at  this  pier,  and  without  the  aid  o£  a  tug,  and  then 
dropped  down  river  400  to  500  yards  and  came  to  anchor. 

The  Adelia  is  a  powerful  tug  of  greater  steam  capacity 
than  any  other  then  employed  on  the  river,  surpassed  at  that 
time  by  one  only  on  the  Penobscot,  all  other  tow  boats  in 
this  state  being  much  inferior  to  her;  the  claimants,  the 
Knickerbocker  Towage  Co.,  control  the  towage  business  on 
this  river,  and  they  had  at  that  time  contracted  for  a  more 
powerful  tug,  and  it  has  since  been  completed,  and  is  now 
employed  in  the  business  upon  the  river  and  at  sea.  The 
loading  wharf  of  the  ice  company  is  on  the  western  shore,  is 
built  upon  a  shoal  in  three  blocks  or  piers  of  logs,  is  about 
250  feet  wide  on  the  river,  and  extends  from  the  bank  into 
the  river  about  800  feet  at  the  upper  comer  and  nearly  to 
the  channel,  where  there  was  at  this  time  about  fourteen 
feet  at  low  water,  the  freshet  which  had  increased  the  depth 
about  four  feet  at  its  height,  having  fallen  about  one  half 
on  May  26. 

The  current  of  the  river  as  it  passed  by  the  upper  comer 
of  the  loading  pier  run  at  the  rate  of  four  to  five  knots,  and 
set  strongly  towards  the  eastern  shore,  forming  an  eddy  in 
front  of  the  piers,  which  was  of  a  triangular  form  about  100 
feet  in  width  at  its  base,  which  was  a  short  distance  below 
the  lowest  pier.  From  these  piers  there  was  a  depth  of  about 
fourteen  feet,  for  a  width  of  800  feet.    On  the  eastern  shore. 
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500  to  600  feet  below  the  lower  pier,  a  shoal  extends  about 
half  way  across  the  river  with  large  rocks  npon  it.  The 
center  of  the  current  passed  near  the  outer  point  of  this 
shoal,  and  then  turned  towards  the  west  shore. 

In  this  condition  of  things,  the  master  of  the  Adelia,  with 
the  tide  about  two  hours  flood,  made  fast  with  the  usual  lines 
to  the  starboard  side  of  the  schooner,  and  after  her  anchor  was 
free,  took  the  entire  control  of  both  vessels,  being  at  his 
wheel,  with  the  master  of  the  schooner  at  her  helm.  Steam 
was  put  on,  the  vessels  were  taken  slowly  up  river,  just  below 
the  pier  they  swung  off  somewhat  into  the  eddy,  the  object 
being  to  place  the  stern  of  the  schooner  in  the  eddy,  there  to 
be  retained  by  the  tug,  whilst  the  bows  by  the  force  of  the 
current  would  be  swung  round,  so  that  the  vessel  could  be 
properly  guided  by  the  tow  ahead.  In  the  present  case  it 
unfortunately  happened  that  the  stem  of  the  vessel  was  not 
held  and  retained  in  the  eddy,  but  she  was  taken  out  bodily 
into  the  current,  and  was  set  by  the  force  of  the  current  at 
the  same  time  down  river,  and  over  towards  the  eastern  shore, 
forcibly  striking  upon  the  rocks  on  the  shoal,  and  with  such 
violence  as  to  do  great  damage  to  her  keel  and  garboard, 
causing  her  to  fill  with  water  and  sink  on  the  western  shore, 
where  she  was  towed  by  the  tug.  She  was  subsequently 
taken  into  the  Portland  dry  dock,  and  there  repaired  at  con- 
siderable expense,  for  the  recovery  of  which  this  libel  is 
instituted. 

*'It  must  be  conceded  that  an  engagement  to  tow  does  not 
impose  either  an  obligation  to  insure  or  the  liability  of  com- 
mon carriers.  The  burden  is  always  upon  him,  who  alleges 
the  breach  of  such  a  contract,  to  show  either  that  there  has 
been  no  attempt  at  performance,  or  that  there  has  been  neg- 
ligence or  unskillfulness  to  his  injury  in  the  performance. 
The  contract  requires  no  more  than  that  he  who  undertakes 
to  tow  shall  carry  out  his  undertaking  with  that  degree  of 
caution  and  skill,  which  prudent  navigators  usually  employ 
in  similar  services ;  but  there  may  be  cases  in  which  the 
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result  is  a  safe  criterion  by  which  to  judge  of  the  character  of 
the  act  which  has  caused  it/*     The  Webb,  14  Wall^  414. 

In  The  Syracme,  12  Wall.,  171,  the  court  says,  ""It  (the 
law)  does  require  on  the  part  of  those  persons  engaged  in 
her  management  (a  towboat,)  the  exercise  of  reasonable 
care  caution  and  maritime  skilU  and  if  these  are  neglected 
and  disaster  occurs,  the  towing  boat  must  be  yisited  with  the 
consequences." 

In  Transportation  Co.  yb.  Downer,  11  WalL,  134,  the  lan- 
guage is  ^A  presumption  of  negligence  from  the  simple 
occurrence  of  an  accident  seldom  arises,  except  when  the 
accident  proceeds  from  an  act  of  such  a  character  that  when 
due  care  is  taken  in  its  performance,  no  injury  ordinarily 
ensues  from  it  in  similar  cases,  or  where  it  is  caused  by  the 
mismanagement  or  misconstruction  of  a  thing  over  which  the 
defendant  has  immediate  control,  and  for  the  management 
or  construction  of  which  he  is  responsible." 

Guided  by  these  authorities,  does  the  evidence  in  the  pres- 
ent case  establish  negligence  or  want  of  care  on  the  part  of 
the  master  of  the  tug,  it  being  admitted  that  the  master 
and  those  on  board  the  schooner  in  no  way  contributed  to 
the  disaster?  It  is  said  that  the  place  chosen  for  winding 
this  vessel  was  dangerous  and  unsafe,  and  that  it  might  have 
been  safely  accomplished  at  the  anchorage.  The  testimony 
shows  that  on  some  occasions  vessels  had  been  winded  near 
where  this  vessel  was  at  anchor,  but  that  the  most  usual 
practice  had  been  to  take  them  up  into  the  eddy,  and  avail 
themselves  of  the  two  counteracting  forces,  that  of  the  eddy 
to  hold  and  the  current  to  wind  the  vessel,  and  that  this  had  in 
every  instance  been  successful ;  but  none  of  these  vesssels  were 
so  large  as  the  Whitten ;  that  the  place  selected  was  much  more 
dangerous  than  that  near  the  anchorage  the  court  cannot 
doubt,  as  the  current  was  much  stronger,  and  the  shoal  and 
rocks  necessarily  endangered  the  safety  of  the  vessel,  if  she 
became  beyond  the  control  of  the  tug ;  but  the  advantages 
from  the  eddy  and  current  combined  greatly  contributed  to 
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the  ease  and  speed  with  which  the  winding  could  be  accom- 
plished, whilst  at  the  other  place  there  was  no  eddy  to  profit 
by,  and  the  winding  could  only  be  done  by  the  tug  moving 
to  and  fro  in  a  narrow  space,  though  somewhat  wider  than 
at  the  piers.  It  is  said  that  there  would  be  danger  from  a 
collision  with  the  bridge  at  Gardner,  if  for  any  cause  the 
tug  did  not  wind  the  schooner  at  the  first  attempt ;  but  this 
objection  does  not  appear  to  the  court  of  any  great  weight, 
considering  the  distance  more  than  a  half  mile,  which  the 
bridge  was  below  the  anchorage.  The  court  has  little  doubt 
that  the  anchorage  was  the  safest  place  for  this  object,  and 
that  the  main  reason  why  it  was  not  there  attempted  was, 
that  ordinarily  the  winding  was  much  sooner  accomplished 
in  the  other  position  and  without  the  trouble  attending  the 
backward  and  forward  movements  of  the  tug,  which  were 
requisite  in  still  water  to  wind  the  vessel  successfully. 

Under  the  circumstances  the  court  does  not  discover  that 
want  of  proper  care  on  the  part  of  the  master  of  the  tug  in 
attempting  to  wind  the  shooner  at  the  place  he  did,  which 
should  subject  the  tug  to  liability  for  this  disaster. 

The  master  of  the  tug  well  knew  all  the  dangers  which 
attended  this  locality,  which  were  neither  few  nor  small. 
He  knew  the  current  there  was  more  violent  than  at  the 
anchorage,  that  the  width  of  river  for  his  movements  did  not 
exceed  800  feet,  with  the  current  setting  strongly  to  the 
easterly  shore  as  well  as  downward,  that  the  shoal  with  the 
rocks  thereon  projected  nearly  half  the  width  of  the  river 
and  into  the  current,  and  that  if  the  tow  should  become 
unmanageable  and  escape  the  control  of  the  tug,  she  must 
be  taken  down  broadside  by  the  current  and  thrown  upon 
the  shoal  and  rocks,  inevitably  subjecting  her  to  damage; 
that  in  order  to  prevent  this,  it  was  absolutely  requisite  that 
the  tow  should  be  held  back,  and  not  presented  broad  side  to 
the  current,  and  to  accomplish  it,  that  the  stern  and  larger 
portion  of  the  hull  of  the  vessel  must  not  be  allowed  to  pass 
out  of  the  eddy,  but  must  without  fail  be  held  therein,  as 
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when  the  tow  was  beyond  the  eddj  the  tug  was  powerless  to 
govern  her,  either  by  preventing  her  shooting  on  towards  the 
eastern  shore,  or  swinging  her  bow  down  river  so  that  she 
could  pass  down  with  the  current.  Knowing  as  the  master 
must  all  these  dangers,  and  if  he  did  not  know  them  then  he 
was  not  qualified  for  his  position,  and  having  without  con- 
sultation with  the  master  of  the  schooner  chosen  to  make 
the  attempt  to  wind  her  in  that  locality,  in  the  opinion  of 
the  court,  a  much  higher  degree  of  care,  skill  and  attention 
was  demanded  of  him,  than  if  he  had  undertaken  the  same 
movement  under  circumstances  free  from  danger.  If  the 
place  selected  had  been  deep,  broad,  open,  still  water,  free 
from  rocks  and  shoals,  it  is  clear  that  the  master  would  not 
have  been  expected  to  exercise  the  same  carefulness  and 
attention  and  good  judgment  as  to  the  speed  and  manage- 
ment of  his  tug,  and  in  holding  the  tow  always  under  instant 
control,  as  he  would  when  there  was  great  and  immediate 
danger,  with  strong  forces  to  contend  with,  which  if  not 
properly  met  involved  the  destruction  of  the  property  under 
his  charge.  In  the  one  case,  the  consequences  attending  his 
neglect  would  not  ordinarily  result  in  loss  or  damage  to  any 
great  extent ;  the  tow  by  reason  of  too  great  speed  might 
run  nearer  the  shore,  or  from  want  of  proper  control  might 
run  ashore  upon  soft  bottom,  but  no  injury  would  probably 
be  sustained  thereby ;  whilst  in  the  other  position,  with  rocks 
and  shoals  and  rapids  to  encounter,  if  the  tow  was  not 
entirely  in  control  of  the  tug,  by  running  a  space  of  not 
more  than  fifty  feet  from  the  intended  course,  she  might 
subject  the  tow  to  immediate  peril  and  disaster. 

The  tug  is  only  chargeable  with  reasonable  proper  skill  and 
care ;  but  in  the  opinion  of  the  court,  these  are  relative  terms, 
and  must  be  understood  to  be  such  as  are  reasonable  and 
proper,  and  demanded  by  the  peculiar  circumstances  and 
emergencies  of  the  case.  The  master  admits  that  every 
thing  depended  on  availing  himself  of  the  eddy;  that  his 
motive  in  attempting  to  wind  the  vessel  at  this  place  was 
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wholly  the  combined  forces  resulting  from  the  eddy  by  retain- 
ing the  stem,  whilst  the  current  swung  round  the  bow,  and 
that  if  he  lost  the  eddy  and  run  out  of  it,  his  tug  was  powers 
less  to  save  the  vessel.  He  admits  that  he  failed  to  accom- 
plish his  intended  purpose ;  and  in  the  opinion  of  the  court 
the  circumstances  attending  the  disaster  are  such  as  to 
require  of  him  a  reasonable  and  satisfactory  explanation  of 
the  cause  and  occasion,  and  why  the  result  in  the  present 
case  was  so  very  different  from  what  had  been  previously  the 
case. 

The  master  of  the  tug  testifies,  *' After  they  started  ahead 
I  gave  the  speed  bell  as  was  my  practice ;  I  steamed  ahead 
for  the  Knickerbocker  wharf,  and  when  within  800  feet  of 
the  lower  pier  slowed  down  and  let  her  range  up  toward 
the  pier ;  the  vessels'  headway  nearly  stopped,  and  findmg 
I  was  not  going  to  reach  out  just  as  I  wanted,  I  touched 
her  up  with  the  slow  bell  that  she  might  range  further 
up ;  ranged  out  by  the  lower  pier  and  everything  looked 
well  in  my  judgment  for  a  good  swing ;  could  not  ask  for 
anything  better  than  it  looked  at  that  time.  The  tide  took 
the  vessel,  and  as  soon  as  her  bow  ranged  into  the  main 
current,  gave  the  engineer  the  bell  to  back  her  and  back 
her  strong.  The  tide  took  her  and  we  ranged  off  from  that 
pier  sidewise  to  the  current  until  we  went  down  onto  the 
shoal  and  rocks,  when  she  swung  round  and  I  shoved  her 
onto  the  other  shore.  I  went  up  as  high  as  I  did  because 
I  wanted  the  stem  of  the  schooner  to  come  right  up  to  the 
lower  pier,  with  her  quarter  just  as  near  as  I  could  have 
it,  in  order  to  get  the  advantage  of  the  eddy.  I  wanted 
the  eddy  to  take  the  stem  while  the  current  took  the  bow, 
which  enables  her  to  turn  on  her  keel."  He  states,  ^^When 
within  30.0  feet  of  the  pier  the  engine  was  stopped  entirely ; 
when  I  touched  her  up  she  was  about  up  to  the  pier;  I 
think  it  was  between  her  bow  and  fore-rigging.  She  was 
not  going  fast  enough  to  suit  me,  gave  her  only  eight  to 
twelve  revolutions  and  then  stopped  her."    To  the  inquiry, 
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what  in  your  opinion  occaaioned  the  accident?  the  master 
answers,  '^The  current  was  very  strong,  the  vessel  large, 
and  I  got  deceived ;  we  fell  off  and  I  lost  my  eddy."  The 
master  further  states,  ^^After  I  brought  the  vessel  nearly  to 
a  standstill,  I  gave  her  a  few  turns  ahead,  and  when  I 
stopped  the  engine  I  waited  for  her  to  reach  the  main  tide ; 
her  bow  then  was  not  within  fifty  or  seventy-five  feet  of  it ; 
she  was  working  up  and  out;  in  my  opinion  two  more 
backward  revolutions  of  the  propeller  would  have  saved 
her  going  onto  the  rock.  Just  as  soon  as  I  saw  her  bow 
strike  the  main  tide  I  went  back  strong;  when  I  first 
apprehended  trouble  she  was  in  the  current ;  the  schooner 
did  not  stop  dead  at  any  time,  she  was  ranging  ahead  a  very 
little,  not  over  a  quarter  of  a  knot ;  they  had  some  little 
steerage  way  on  the  tow." 

The  account  given  by  the  engineer  of  the  orders  received  by 
him  from  the  master,  respecting  the  handling  of  his  engine, 
substantially  agree  with  the  master's  statements,  and  they  are 
in  most  respects  corroborated  by  the  testimony  of  Cox,  who 
was  a  passenger  on  the  tug.  He  states,  *^The  schooner's 
bow  swung  out  by  the  pier  and  commenced  swinging  into  the 
river  all  the  time.  She  went  ahead  very  slowly,  not  running 
one  half  a  knot  per  hour,  went  5,070  feet  from  lower  corner 
of  the  pier,  was  perhaps  two  thirds  her  length  from  the 
pier  when  she  began  to  feel  the  current  sensibly.  When  she 
struck  the  current,  she  was  almost  at  a  standstill,  as  far  as 
moving  ahead  was  concerned,  but  she  moved  down  river  quite 
rapidly  at  the  time  she  struck  the  main  current ;  heard  bell 
to  stop  engine  before  we  got  up  to  pier,  and  she  slackened 
her  speed ;  next  signal  was  one  bell  to  go  ahead.  This  was 
before  her  bow  struck  the  current ;  next  signal  was  three  or 
four  seconds  after,  to  back  and  commenced  backing  vio- 
lently." Cox  further  states,  "The  captain  of  the  tug  re- 
marked, as  the  bow  shot  out  past  the  pier  4t  won't  do  to 
back  her  here,  I  shall  have  her  stern  in  onto  the  rocks,'  and 
then  he  immediately  rung  his  bell  to  go  ahead  and  she  started 
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ahead  under  the  impulse  of  the  movement.  When  he  made 
this  remark  he  was  in  the  eddy,  not  entirely  out  by  the  pier. 
When  he  started  her  ahead,  she  went  from  two  to  three 
knots,  about  two.  She  seemed  to  accelerate  her  speed  a 
little  when  she  struck  the  current." 

The  testimony  in  behalf  of  the  libellants  represents  the 
movements  of  the  tug  as  essentially  different  in  many  respects. 
The  master  of  the  schooner  says,  ^'They  shoved  her  off  at 
an  angle  with  the  stream ;  they  stopped  steam  on  the  boat 
until  about  seventy-five  feet  from  the  lower  pier,  the  schooner 
then  going  ahead  about  two  knots,  forcing  her  ahead  angling 
with  the  river ;  as  she  struck  the  current  that  set  down,  her 
bow  took  that  and  swung  her  off,  and  as  she  struck  the  tide, 
she  started  ahead  faster  than  she  was  going,  and  gained  speed  ; 
as  she  struck  the  current  she  fell  off,  directly  across  the  river, 
drifted  down  with  it  abreast  to  the  current,  and  when  she 
got  over  on  the  other  side  of  the  channel,  the  captain  rung 
for  the  boat  to  go  astern.  We  were  then  fifty  to  seventy- 
five  feet  from  the  rocks ;  after  she  got  down  further,  he  rung 
for  more  speed  to  back  her  stronger,  but  she  drifted  down 
and  in  a  very  few  seconds  touched  the  rocks ;  did  not  go 
within  seventy-five  feet  of  lower  pier ;  after  she  got  square 
across  the  river,  she  did  not  turn  any  at  all,  but  drifted  bodily 
with  the  current ;  should  judge  she  was  within  seventy-five 
feet  of  the  rocks  before  any  signal  to  back  was  given.  If 
they  had  stopped  the  vessel  still  before  she  struck  the  cur- 
rent, they  would  have  had  a  better  command  of  her.  When 
she  struck  the  current  she  was  going  about  two  knots  per 
hour,  but  as  soon  as  she  struck  it,  she  gained  headway ;  when 
her  bow  struck  the  current,  her  stem  was  in  the  tide  current 
and  all  clear  of  the  eddy;"  this  latter  statement  he  reiter- 
ates in  cross  examination,  saying,  ^^I  speak  of  what  I  saw ; 
I  think  the  first  order  of  bell  to  stop  was  given  near  the  pier, 
just  before  we  struck  the  current ;  as  near  as  I  recollect,  the 
next  order  was  to  back  her,  only  about  a  minute  after ;  heard 

no  order  to  go  ahead." 
82 
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The  mate  says  he  should  think  thej  were  about  100  feet 
from  the  place  where  they  struck  when  they  commenced  to 
back. 

Mr.  Marshall  who  was  on  the  shore  near  the  place  where  the 
schooner  anchored,  and  who  was  looking  at  the  vessel  says, 
^'The  schooner  passed  into  the  current,  and  when  the  tide 
struck  her,  she  went  right  across  the  river,  did  not  seem  to 
turn  any,  went  down  river  and  struck  on  the  rocks.  Previous 
to  this  season  don't  remember  of  seeing  a  vessel  taken  up 
there  and  shot  out  the  way  this  one  was ;  they  always  winded 
them  at  the  wharf,  or  between  the  pier  and  the  anchorage  in 
the  eddy.  In  attempting  to  wind  the  schooner  they  went 
up  past  the  eddy." 

The  libellants  have  also  produced  three  witnesses  who  had 
for  many  years  been  well  acquainted  with  the  river  at  this 
locality,  and  with  the  usual  course  of  handling  vessels  in  the 
•current  and  eddy.  These  men  were  all  on  the  deck  of  the 
Stine,  a  schooner  then  loading  at  the  wharf,  and  their  atten- 
tion was  called  by  her  movements  to  the  course  taken  by  the 
tug  in  the  present  instance.  One  of  them,  Millbridge,  says, 
^^The  schooner's  jibboom  came  up  to  the  end  of  the  Stine, 
and  when  it  was  lapping  over  our' stern,  she  was  about  sev- 
enty-five feet  outside  the  Stine ;  she  struck  the  current  and 
appeared  to  be  sagging  fast  towards  the  eastern  shore,  this 
attracted  my  attention  through  fear  of  trouble.  When  they 
struck  the  current  the  stern  of  the  tug  could  be  seen  by  me 
and  there  was  no  ripple  to  show  that  she  was  backing  or 
turning.  When  she  struck  out  into  the  current  the  motion 
was  very  rapid,  quickened  very  much." 

Derry  says  ^^I  could  see  the  stern  of  the  tug  when  she 
was  half  the  distance  across,  and  did  not  see  the  propeller 
working  or  any  ripple  in  the  water ;  the  schooner  came  up 
rapidly  and  shot  out  into  the  current.  The  jibboom  came 
up  by  the  quarter  of  the  Stine  and  her  bow  was  then  touch- 
ing the  eddy ;  when  she  was  at  the  highest  point,  should 
judge  half  her  length  was  in  the  current  or  nearly  so,  and 
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her  flying  jibboom  might  have  been  up  as  high  as  the  Stine's 
main  rigging. 

Peacock  says  ^^I  could  see  no  indications  that  the  tug  was 
backing ;  she  was  about  two  eighths  across  the  river." 

The  court  has  more  than  once  read  over  all  the  evidence 
for  the  purpose  of  satisfying  itself  as  to  the  cause  of  the  dis- 
aster, and  without  referring  in  detail  to  the  evidence  of  the 
various  witnesses,  the  conclusion  at  which  it  has  arrived  is, 
that  the  master  of  the  tug  when  he  began  to  move  forward 
with  the  schooner  in  tow  did  not  intend  to  go  above  the 
lower  pier  to  accomplish  the  winding  of  her.  It  is  shown  by 
Marshall's  testimony,  that  it  had  been  the  practice  previously 
to  make  the  attempt  below  this  pier,  the  eddy  being  there  of 
the  greatest  width,  and  the  current  not  being  as  strong,  as  it 
was  toward  the  upper  end  of  the  pier.  When  the  tug  had 
reached  the  place  where  tbe  master  originally  intended  to 
wind  her,  he  found  he  would  fail  to  accomplish  his  purpose, 
as  is  quite  evident  from  Cox's  statement  that  the  master  said 
'*it  won't  do  to  back  here,  1  shall  have  her  stern  in  on  to  the 
rocks,"  and  he  immediately  rung  to  go  ahead.  The  tow  then 
was  under  way,  and  without  doubt  would  have  reached  the 
current,  if  the  master  had  not  put  on  more  steam ;  he  did . 
however,  for  a  longer  or  shorter  time,  run  with  greater  speed, 
and  instead  of  striking  the  current  squarely,  he  ranged  up 
altogether  beyond  what  had  been  customary,  as  is  manifest 
from  the  testimony  of  the  three  men  from  the  Stine,  whose 
attention  was  attracted  to  the  course  of  these  vessels  from 
apprehension  of  peril.  The  bow  of  the  schooner  was  not 
placed  in  the  current  until  she  had  run  up  so  far  that  the 
eddy  had  become  very  narrow,  probably  not  one  half  of  its 
greatest  width  at  its  base,  and  as  the  master  of  tbe  schooner 
says,  her  stern  was  in  the  current  at  the  same  time  with  her 
bow,  by  which  the  court  understands  that  she  went  up  near 
the  eastern  edge  of  the  eddy,  so  that  the  greater  portion  of 
the  hull  would  be,  by  the  contraction  of  the  eddy,  exposed 
almost  at  the  same  instant  to  the  force  of  the  current,  as  the 
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vessel  ranged  ahead.  There  is  considerable  discrepancy  in 
the  testimony  as  to  the  precise  time  when  the  tug  began  to 
back ;  those  on  the  tug  asserted  that  it  was  when  she  strack 
the  eddy,  whilst  the  master  of  the  schooner  and  others  on 
that  side  say  it  was  not  till  within  about  seventy-five  feet  of 
the  rocks;  be  this  as  it  may,  the  result  shows  that  the  attempt 
was  not  made  until  it  was  futile,  without  effect,  and  should 
have  been  made  sooner  to  have  been  successfuL 

In  the  opinion  of  the  court,  when  the  master  of  the  tug 
found  he  could  not  safely  wind  the  schooner  below  the  pier, 
and  that  he  must  go  further  up,  instead  of  putting  on  steam 
and  running  with  more  speed  across  and  up  the  eddy,  he 
should  have  remembered  that  by  so  doing,  he  was  losing  a 
large  portion  of  the  advantages  from  the  eddy  which  were  so 
necessary  to  accomplish  his  purpose,  and  he  should,  without 
fail,  have  retained  the  larger  portion  of  the  schooner^s  hull 
wholly  within  the  eddy  to  aid  him,  instead  of  allowing  her  to 
pass  without  it  and  become  exposed  broadside  to  the  current, 
in  which  position  the  master  knew  he  could  not  control  her 
movements,  and  that  she  would  be  subjected  to  imminent 
peril  and  disaster. 

In  these  respects  the  court  finds  there  was  a  want  of  care 
and  caution  on  the  part  of  the  tug,  proportionate  to  the  dan- 
gers to  which  the  master  by  his  conduct  was  subjecting  the 
Whitten,  and  that  for  these  reasons,  the  libellants  are  entitled 
to  hold  the  tug  accountable  for  damages  sustained. 

Decree  for  libellanU, 
Mr.  Nathan  Webb  appointed  aseefeor. 
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1.  In  causes  of  collision^  the  chargre  in  a  libel  that  one  vessel 

was  close-hauled  on  the  starboard  tack  and  the  other  on  the  port 
tack  with  the  wind  free,  is  to  be  taken  as  true,  when  the  answer  in 
general  terms  avers  that  the  latter  vessel  was  not  in  such  a  position 
as  required  her  to  avoid  the  former. 

2.  In  adnilralty»  all  allegations  in  the  libel  not  specifically  denied 

are  admitted. 

8.  Snch  evidence  only  is  admissible  as  pertains  to  the  express  alle- 
gations in  the  libel  or  answer. 

4.  A  vessel  at  sea  in  the  night*  that  comes  into  the  wind  for  the 
purpose  of  shortening  sail,  and  thereby  becomes  unmanageable,  not 
having  flrat  made  a  careful  survey  of  the  sea  to  discover  approaching 
vessels,  is  at  fault,  and  in  case  of  collision  with  a  vessel  having  the 
right  of  way,  is  accountable  for  damages. 

6.  A  vessel  on  the  starboard  tack*  close-hauled,  is  bound  to  keep 
her  course  until  danger  is  imminent,  and  then  she  has  a  right  to  pre- 
sume that  an  approaching  vessel  on  the  port  tack  will  avoid  her. 

6.  Negligence,  by  a  vessel  having  the  right  of  way,  in  not 

seasonably  discovering  an  approaching  vessel,  in  case  of  collision 
between  them,  will  not  charge  the  former  with  fault,  unless  such 
negligence  contributed  to  the  collision. 

In  ADMiBAiiTY.  Libel  in  rem  by  a  vessel  close-hauled  upon 
the  starboard  tack  for  damages  sustained  by  collision  with, 
a  vessel  on  the  port  tack  with  the  wind  free. 

Cause  heard  on  libel,  claim,  answer  and  proof. 

Mr.  A.  A.  Strout  and  Mr.  John  (7.  Dodge^  proctors  for 
libellant. 

Mr,  William  Henry  Clifford^  proctor  for  claimants. 

Fox,  J.  This  action  is  instituted  in  behalf  of  the  owners 
and  crew  of  the  schooner  Thomas  Fitch  of  New  London, 
Conn.,  to  recover  damages  sustained  by  a  collision  with  the 
schooner  Starlight,  on  the  morning  of  the  fourteenth  of  Nov. 
last,  between  three  and  four  o'clock,  about  twenty  miles  south- 
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erly  from  Cape  Henlopen.  The  Thomas  Fitch  is  of  the  bur- 
den of  eighty-one  tons,  and  was  on  her  voyage  from  New 
London  to  Tangiers  in  ballast  for  oysters.  The  Starlight  is 
three  hundred  and  thirty  tons,  was  loaded  with  coal  and 
bound  from  Georgetown  to  Portland.  The  wind  it  is  agreed, 
was  about  N.  W.  by  W.  blowing  heavily,  but  not  a  gale ; 
there  were  some  clouds  overhead,  but  it  was  generally  clear 
and  dark  and  without  haze ;  the  fore-rigging,  bulwarks  and 
stanchions  of  the  Thomas  Fitch  on  her  port  side  were  carried 
away,  and  her  crew  at  the  time  abandoned  her,  going  on  board 
the  Starlight,  and  she  was  afterwards  picked  up,  taken  into 
Wilmington  and  there  libelled  for  salvage.  In  the  present 
case,  the  libel  alleges  that  the  Thomas  Fitch  was  close-hauled 
on  the  starboard  tack,  heading  about  W.  S.  W.  under  close 
reefed  mainsail  and  jib,  making  not  more  then  one  and  one 
half  knots  per  hour,  with  the  proper  regulation  lights  burning. 

The  answer  states  the  course  of  the  Thomas  Fitch  as  being 
S.  W.  by  W.  and  does  not  deny  that  her  lights  were  in  posi- 
tion and  burning,  nor  the  other  allegations  above  recited  from 
the  libel.  These  must,  therefore,  be  taken  as  conceded  by  the 
answer ;  and  the  evidence  given  by  the  crew  of  the  Starlight 
also  establishes  the  fact  that  the  lights  of  the  Thomas  Fitch 
were  in  compliance  with  the  requirements  of  the  act  of  Con- 
gress upon  this  subject.  The  answer  gives  the  course  of  the 
Thomas  Fitch  as  one  point  more  free  than  that  stated  in  the 
libel ;  but  the  testimony  from  those  on  board  of  her  sustains 
the  allegations  of  the  libel,  and  the  difference  of  one  point  only 
is  so  slight,  that  from  the  other  admissions  in  the  answer, 
and  all  the  other  testimony  in  the  cause,  the  court  is  satisfied, 
that  at  the  time  alleged,  the  Thomas  Fitch  was  sailing  close- 
hauled  on  the  starboard  tack. 

The  averment  in  the  fourth  article  in  the  libel  is,  ^^hat  when 
the  Starlight  was  first  seen  from  the  Thomas  Fitch,  she  was 
heading  about  N.  E.  by  N.  having  the  wind  free,  and  was 
coming  directly  towards  the  Thomas  Fitch,  on  the  port  bow. 
She  had  no  lights  set  at  the  time,  and  was  not,  therefore,  seen 
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until  quite  near."  The  answer  asserts  that  the  lights  of  the 
Starlight  were  in  their  proper  position  and  burning  brightly  ; 
but  as  to  the  course  of  the  Starlight  the  answer  is  not  directly 
responsive  to  the  fourth  article  in  the  libel,  and  does  not  deny 
that  she  had  the  wind  free,  and  was  coming  directly  towards 
the  Thomas  Fitch. 

The  answer  avers  ^^that  the  captain  took  the  wheel  and 
ordered  the  man  forward  to  inspect  the  lights,  and  call  the 
watch  to  furl  the  flying-jib  and  reef  the  mainsail,  and  that  in 
all  respects,  said  order  was  a  proper  and  necessary  one  at 
the  time ;  that  immediately  after  the  men  had  completed  the 
furling  of  the  flying-jib,  and  before  the  reef  had  been  taken  in 
the  mainsail  of  the  Starlight,  the  Thomas  Fitch,  sailing  on  a 
S.  W.  by  W.  course,  ran  into  the  jib-boom  of  the  Starlight. 
It  charges  that  the  collision  was  caused  by  the  carelessness 
and  negligence  of  the  Thomas  Fitch,  and  not  by  any  want 
of  management  of  the  Starlight ;  that  at  the  time  and  before 
the  occurrence  of  said  collision,  the  Starlight  was  not  in  such 
position  as  required  her  to  avoid  the  Thomas  Fitch,  but  on 
the  contrary,  it  was  the  duty  of  the  Fitch  to  have  avoided 
and  gone  clear  of  the  Starlight." 

In  these  extracts  from  the  answer,  the  court  is  unable  to 
discover  any  denial  of  the  charge  in  the  fourth  article  of  the 
libel  '^that  the  Starlight's  course  was  about  N.  £.  by  N.  with 
a  free  wind  coming  directly  towards  the  Thomas  Fitch  on  her 
port  bow." 

There  is  nothing  whatever  stated  in  the  answer  as  to  the 
Starlight's  course,  or  whether  she  had  a  free  wind  or  not.  The 
court  does  find  that  it  is  alleged  in  the  answer,  that  the  flying- 
jib  of  the  Starlight  was  furled,  and  that  the  men  were  called 
to  reef  the  mainsail ;  but  it  is  not  anywhere  averred  that  in 
order  to  accomplish  these  movements,  her  course  had  been 
changed  a  single  point,  or  that  she  had  been  thrown  up  into 
the  wind,  or  that  she  had  not  been  pursuing  a  course  N.  £. 
by  N.  It  is  stated,  near  the  close  of  the  answer,  ^that  the 
Starlight  was  not  in  such  a  position  as  required  her  to  avoid 
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the  Thomas  Fitch ;"  but  as  it  is  charged  in  the  libel  that  the 
Thomas  Fitch  was  close-haaled  on  her  starboard  tack,  and  the 
Starlight  was  on  her  port  tack  with  the  wind  free,  the 
general  denial  that  her  position  was  not  such  as  required 
her  to  avoid  the  Thomas  Fitch,  without  in  any  way  or  man- 
ner setting  forth  what  position  she  was  in,  or  what  excuse  she 
had  for  not  avoiding  a  vessel  close-hauled  on  the  starboard 
tack,  is  not  sufficient,  and  does  not  directly  meet  and  answer 
the  charges  found  in  the  libel. 

By  the  twenty-seventh  of  the  admiralty  rules,  it  is  re- 
quired ^^that  the  answer  of  the  defendant  to  the  allegations 
in  the  libel  shall  be  full,  explicit,  and  distinct,  to  each  sep- 
arate article  and  separate  allegation  in  the  same  order  as 
numbered  in  the  libel  ;*'  and  the  rule  in  admiraltv  is  substan- 
tially  as  in  equity,  that  what  is  alleged  on  the  one  side  and 
not  denied  on  the  other,  is  to  be  taken  as  true ;  and  evidence 
is  not  admissible  in  a  cause,  except  such  as  relates  to  the 
express  allegations  on  the  one  side  or  the  other. 

In  the  case  of  The  William  ffarriSj  1  Ware,  875,  Judge 
Ware  states  the  practice  of  the  court  to  be  that  if  a  party 
relies  upon  an  objection,  ^^he  should  put  the  question  of  fact 
in  issue  by  a  dilatory  plea,  •  *  *  or  by  a  distinct  denial 
of  the  averment  in  the  libel,  by  a  counter  allegation  in  his 
answer.  As  he  has  done  neither  one  nor  the  other,  the 
fact  must  be  taken  as  admitted ;  no  evidence  can  properly  be 
recieved  to  contradict  it,  because  the  proof  must  be  confined 
to  the  matters  in  issue.  The  court  cannot  travel  out  of  the 
record  to  decide  questions  which  the  parties  have  not  sub- 
mitted to  it,  and  nothing  is  submitted  to  its  determination, 
but  what  is  distinctly  alleged  on  one  side  and  contradicted 
on  the  other.  It  is  true  that  courts  of  admiralty  are  not 
restrained  by  the  strict  technical  rules  of  pleading,  which  pre- 
vail at  common  law ;  but  it  is  not  less  true,  in  all  courts,  that 
the  matters  in  controversy  must  be  distinctly  propounded,  and 
each  party  must  set  forth  by  plain  and  precise  allegations, 
the  grounds  on  which  he  asks  for  the  judgment  of  the  court 
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in  his  favor,  as  well  to  disclose  to  the  adverse  party  the 
points  to  which  he  must  direct  his  proof,  as  to  enable  the 
court  to  see  what  is  in  controversy  between  them." 

In  the  opinion  of  the  court,  the  answer  of  the  claimants  is 
not  full,  explicit,  and  distinct,  to  the  allegations  in  the  libel, 
and  does  not  present  a  full  defense  to  the  case  as  made  by  the 
libel.  When  the  cause  was  opened  at  the  hearing,  upon  the 
reading  of  the  answer  by  the  proctor  for  the  claimants,  the 
court  was  impressed  by  these  objections  to  it,  and  frankly 
stated  them  to  the  counsel,  and  also  the  legal  effect  resulting 
therefrom,  as  the  answer  then  was.  No  request,  however,  was 
made  for  leave  to  change  or  amend  the  answer,  and  the  cause 
was  allowed  to  proceed  to  hearing  and  argument  upon  the 
pleadings  as  they  were  orignally  presented,  and  upon  these 
pleadings  the  court  is  of  opinion,  that  the  allegations  of  the 
libel  present  a  valid,  legal  cause  of  action  against  the  Star- 
light, to  which  no  satisfactory  defense  is  found  in  the  answer 
of  the  claimants. 

The  cause  was  not  staid  on  this  objection,  but  the  hearing 
proceeded.  Four  of  the  crew  of  the  Thomas  Fitch  and  two 
from  the  Starlight  were  examined  in  court.  The  deposi- 
tions  of  three  of  the  Starlight's  crew  had  been  previously 
taken,  and  the  case  was  fully  heard  upon  its  merits.  The 
court  has  thus  been  fully  advised  of  the  defense  intended  to 
be  made,  and  of  the  evidence  in  its  support.  The  claimants 
insist,  that  previous  to  the  collision,  the  Starlight  was  thrown 
into  the  wind  for  the  purpose  of  taking  in  the  flying-jib  and 
reefing  the  mainsail,  and  at  the  time  of  the  collision,  was 
head  to  the  wind  without  headway.  To  this  pretension,  two 
answers  may  be  made,  either  of  which  is  satisfactory. 

First:  Under  the  circumstances  such  a  movement  was 
imprudent  and  should  not  have  taken  place. 

The  libel  avers,  that  the  Thomas  Fitch  had  her  lights  burn- 
ing, and  this  is  not  denied  in  the  answer.  From  the  testi- 
mony of  nearly  all  on  board  the  Starlight,  it  is  clearly  proved 
that  they  saw  the  lights  of  the  Thomas  Fitch  at  a  very  con* 


622  DISTRICT  COURT, 

The  Starlight 

siderable  distance.  No  objection  is  made  to  the  character  of 
these  lights,  or  that  they  were  not  in  compliance  with  the 
regulations  prescribed  by  Congress ;  and  they  require  ^Hh&t 
the  lights  shall  be  of  such  a  character,  as  to  be  yisible  on  a 
dark  night  with  a  clear  atmosphere,  at  a  distance  of  at  least 
two  miles."  Such  was  the  night  in  question,  and  the  lights 
of  the  Thomas  Fitch  should  have  been  seen  at  about  that 
distance.  Why  were  they  not  sooner  seen  from  the  Starlight  7 
It  is  stated  by  a  number  of  the  witnesses  from  her,  that 
before  lier  flying-jib  was  hauled  down  and  furled,  they  looked 
about  to  discover  if  any  vessels  were  in  sight,  and  none  were 
visible.  Are  these  statements  as  to  their  examination  to  be 
depended  upon  ?  The  court  cannot  rely  upon  them,  as  it  is 
not  disputed  that  the  Thomas  Fitch  was  then  within  less 
than  a  mile  of  the  Starlight,  and  it  being  conceded  that  her 
lights  could  be  seen  at  the  distance  of  two  miles,  a  compe- 
tent, attentive  lookout  must  necessarily  have  perceived  the 
lights  of  the  Thomas  Fitch  at  the  distance  she  then  was. 

The  lights  were  not  seen  by  reason  of  an  insu£5cient  look- 
out. If  they  had  been  seen,  and  the  vessel  discovered  coming 
towards  the  Starlight  close-hauled  on  the  starboard  tack,  it 
was  the  duty  of  the  Starlight,  for  the  time  being,  to  hold  her 
course,  and  not  to  throw  herself  into  the  wind  and  become 
unmanageable.  Before  such  a  proceeding  is  adopted,  all 
proper  precautions  should  be  observed,  and  a  careful  survey 
had  of  the  sea,  to  discover  whether  other  vessels  may  be 
exposed  to  danger  by  such  movements ;  and  she  is  to  be  held 
accountable,  if  by  want  of  proper  precautions,  a  collision 
ensued  with  a  vessel  coming  down  upon  her,  entitled  to  the 
right  of  way. 

Second :  The  burden  is  upon  the  claimant  to  establish  the 
condition  of  the  Starlight  and  satisfy  the  court  that  she  was 
in  the  wind  without  motion  or  control,  and  this  he  fails  to  do. 
That  the  original  course  of  the  Starlight  was  N.  £.  by  N.  is 
charged  in  the  libel  and  not  denied  in  the  answer,  and  is  there- 
fore to  be  taken  as  truly  stated.    This  was  within  eight  points 
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of  the  wind,  so  that  she  was  not  then  close-hauled,  bat  had 
the  wind  two  points  free.  If  the  master  concluded  to  furl 
his  flying  jib,  it  is  probable  that  he  would  let  her  come  up 
somewhat  nearer  the  wind,  so  that  the  sail  would  shiver  and 
be  more  easily  furled ;  but  it  would  not  be  necessary  for  that 
purpose  to  bring  her  head  into  the  wind ;  and  while  some  of 
the  witnesses  from  the  Starlight  do  swear  that  she  was  in 
that  position,  the  master  gives  her  course  as  more  than  four 
points  off.  The  Thomas  Fitch  was  first  discovered  by  the 
man  at  the  wheel,  and  not  by  the  lookout  or  any  one  forward, 
and  at  that  time  the  furling  of  the  flying  jib  was  not  com- 
pleted. The  seamen  afterwards  came  aft  to  assist  in  reefing 
the  mainsail,  but  nothing  was  done  to  accomplish  that  purpose ; 
the  peak,  even,  had  not  been  lowered,  but  everything  aft  was 
in  proper  position  for  resuming  her  course ;  the  crew  were 
watching  the  movements  of  the  Thomas  Fitch,  and  the  court 
has  no  doubt,  that  the  Starlight  might  with  perfect  ease  have 
been  put  upon  her  original  course.  Most  of  her  crew  do 
testify  that  her  sails  at  this  time  were  all  shivering  in  the 
wind,  without  headway  on  the  vessel,  and  that  she  could  not 
have  resumed  her  course ;  but  the  court  is  not  satisfied  with 
this  statement,  for  the  following  reasons :  1st.  Preparations 
for  reefing  the  mainsail  had  not  progressed  as  far  as  was 
necessary  to  throw  her  into  the  wind ;  up  to  that  time  all 
that  had  been  done,  was  to  furl  the  flying  jib.  2d.  The 
court  is  of  opinion,  that  the  position  of  the  two  vessels  at  the 
time  of  collision  demonstrates  that  the  Starlight  was  then 
under  some  headway,  though  probably,  not  to  the  extent 
claimed  by  the  libellant.  The  master  and  mate  of  the  Star- 
light testified  at  the  hearing,  that  the  Thomas  Fitch  ran  into 
the  Starlight  striking  with  her  jib-boom  the  Starlight's  jib- 
boom,  so  that  it  was  broken  off  at  the  cap,  it  being  a  stick  of. 
fourteen  inches  diameter,  and  that  at  the  same  time  her  bob- 
stays  were  carried  away  with  it,  and  the  Thomas  Fitch  swung 
alongside  to  the  leeward  of  the  Starlight.  Neither  of  these 
officers  were  forward  at  the  moment  of  the  collision.    Two 
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of  the  crew  of  the  Starlight  in  their  depositions,  which  were 
taken  before  the  hearing,  give  us  a  very  difiFerent  version  of 
the  way  the  two  vessels  came  in  contact.  They  were  aft  at  the 
time,  but  they  testify  that  when  they  got  forward,  they  found 
the  bow-sprit  of  the  Starlight  ranging  diagonally  across  the 
bow  of  the  Thomas  Fitch,  between  her  foremast  and  jib-stay, 
with  the  jib-boom  of  the  Starlight  broken  and  hanging  down. 
Mulford,  another  of  the  Starlight's  crew,  states  in  his  deposi- 
tion, that  *^when  the  vessels  came  together  the  head  rigging  of 
the  Thomas  Fitch  carried  our  jib-boom  away."  The  testi- 
mony of  all  who  were  examined  from  the  Thomas  Fitch  sus- 
tains the  version  of  the  two  hands  from  the  Starlight,  that 
this  vessel  struck  the  Thomas  Fitch  forward,  and  the  bow- 
sprit of  the  Starlight  was  found  just  forward  of  the  foremast 
of  the  Thomas  Fitch,  with  the  broken  jib-boom  attached 
thereto ;  that  when  the  two  vessels  came  together,  the  shock 
was  so  violent  that  two  of  the  crew  of  the  Thomas  Fitch  weve 
thrown  down ;  that  the  Starlight's  jib-boom  was  probably 
broken  by  striking  the  foremast  of  the  Thomas  Fitch,  and 
that  neither  the  jib-boom  or  any  of  the  head  gear  of  the 
Thomas  Fitch  were  broken  or  displaced.  If  the  collision  did 
thus  occur,  as  claimed  in  behalf  of  the  Thomas  Fitch,  and  as 
the  court  is  inclined  to  believe  was  the  case,  it  is  certain,  that 
the  Starlight  was  not  dead  in  the  water,  but  was  under  con- 
siderable headway  lat  the  time. 

The  answer  also  sustains  this  view,  as  it  does  not  claim 
that  the  Starlight  was  at  the  time  up  in  the  wind,  motionless 
and  unmanagable,  while  it  does  assert,  that  the  flying  jib  had 
been  furled,  and  that  they  were  intending  to  reef  the  main- 
sail ;  it  does  not  contain  the  other  averments  so  very  impor- 
tant to  be  presented  as  grounds  of  defense.  The  omission 
cannot  be  deemed  to  have  been  accidental,  but  from  the  failure 
to  make  any  amendment  must  be  considered  as  having  been 
designedly  and  intentionally  so  made,  in  order  that  the  answer 
might  be  verified  by  the  oath  of  the  master.  This  answer 
was  filed  some  time  before  the  hearing,  and  must  be  taken  aa 
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a  correct  statement  of  the  condition  of  things  as  the  master 
then  understood  them.  The  subsequent  attempt  to  change 
it  by  testimony  can  only  be  ascribed  to  the  necessities  of  the 
case  as  they  were  developed  by  the  evidence  for  the  libellant. 

The  court,  therefore,  cannot  but  conclude  that  the  Star- 
light was  in  a  condition  to  have  avoided  the  collision  with 
reasonable  care  and  seamanship. 

It  is  said  there  was  negligence  on  the  part  of  the  Thomas 
Fitch  in  not  discovering  the  lights  of  the  Starlight ;  on  this 
question  there  is  a  most  serious  and  dii'ect  conflict  of  testi- 
mony ;  all  the  witnesses  from  the  Thomas  Fitch  swearing, 
without  qualification,  that  the  Starlight  had  no  lights  either 
before  the  collision  or  after  they  went  on  board  of  her.  This 
statement  is  as  unqualifiedly  denied  by  five  witnesses  from 
the  Starlight,  every  one  of  them  swearing  that  the  Starlight, 
at  the  time,  did  have  the  proper  lights  burning  brightly. 
Three  of  the  Starlight's  crew  were  not  produced  before  the 
court,  but  their  testinK)ny  was  taken  by  deposition;  the  court 
therefore  had  no  opportunity  from  their  appearance,  of  form- 
ing an  opinion  as  to  their  fairness,  credibility,  or  integrity. 
The  two  seamen  from  the  Thomas  Fitch,  who  were  examined 
in  court,  testified  apparently  with  great  fairness,  impartiality, 
and  intelligence,  and  there  was  nothing  in  the  appearance  of 
either  of  them,  while  upon  the  stand,  to  cause  the  court  to 
distrust  their  statements.  Notwithstanding  the  favorable 
impression  produced  upon  the  mind  of  the  court  by  these  two 
men,  as  the  number  from  the  Starlight  exceeds  by  one  that 
from  the  Thomas  Fitch,  and  they  are  presumed  to  have  better 
means  of  knowledge  of  what  took  place  on  board  their  own 
vessel,  and  they  have  frankly  admitted  seeing  the  lights  of  the 
Thomas  Fitch,  the  court,  though  not  without  great  hesitation, 
is  inclined  to  the  opinion,  that  the  balance  of  the  testimony 
rather  preponderates  in  favor  of  the  Starlight  having  at  the 
time  had  the  proper  lights,  and  that  through  the  negligence 
of  the  lookout  of  the  Thomas  Fitch,  the  Starlight  was  not 
sooner  discovered  by  her. 
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Did  this  neglect  to  discover  the  lights  of  the  Starlight  con- 
tribute to  the  collision?  What  should  the  Thomas  I^toh 
have  done,  if  the  Starlight  had  been  seen  by  her  in  due  season  ? 
The  law  required  her  to  hold  her  course  when  meeting  a  vessel 
on  the  port  tack.  The  language  of  the  18th  article  of  the  sailing 
rules  being  as  follows :  ^^ Where  by  the  above  rules,  one  of  the 
ships  is  to  keep  out  of  the  way,  the  other  shall  keep  her  course 
subject  to  the  qualifications  contained  in  the  following  arti- 
cle/' That  article  requires  due  regard  to  all  dangers  of  navi- 
gation^ and  to  any  special  circumstances  which  may  exist  in  any 
particular  case,  rendering  a  departure  from  the  rules  necessary 
in  order  to  avoid  immediate  danger,  and  provides  that  nothing 
in  the  rules  shall  exonerate  any  ship  from  the  consequence 
of  the  neglect  of  any  precaution  which  may  be  required  by  the 
ordinary  practice  of  seamen,  or  by  the  special  circumstances 
of  the  case. 

The  general  rule  being,  that  the  Thomas  Fitch  must  hold 
her  course,  by  the  subsequent  regulations,  was  she  required  to 
change  it  ?  These  regulations  are  verbatim  the  same  as  those 
of  Great  Britain ;  and  in  speaking  of  them  Dr.  Lushington  in 
The  Oranoeo^  Holt,  R.  of  R.  101,  said :  ^^ According  to  my  view 
of  that  section,  it  is  an  exemption  of  persons,  who  would  other- 
wise be  under  obligations  to  obey  the  previous  sections.  In 
omitting  so  to  do,  viz:  the  effect  of  it  would  be  this;  though 
they  were  directed  to  keep  their  course,  yet  if  there  was  immi- 
nent danger,  they  would  be  justified  in  not  keeping  their  course, 
provided  they  had  a  chance  thereby  of  avoiding  the  certainty 
of  a  collision.  But  it  does  not  appear  to  me  this  is  a  directory 
section  at  all,  that  tells  parties  they  are  to  do  this  or  that,  or 
anything  else ;  but  they  are  released  fi*om  the  severe  obligation 
of  complying  with  all  the  terms  of  the  previous  sections,  and 
they  are  released  from  that  obligation  by  circumstances  which 
would  render  obedience  to  them  conducive  to  peril,  while  by 
deviation,  they  might  escape  from  that  peril." 

My  impression  is,  that  the  Admiralty  Courts  in  America 
have  not  generally  adopted  this  view  of  the  article,  but  have 
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the  rather  held  that  every  vessel  is  bound  to  take  reasonable 
precautions,  if  possible,  to  avoid  a  collision ;  be  that  as  it  may, 
it  is  certain  that  the  Thomas  Fitch  was  bound  to  hold  her 
course  till  danger  was  imminent;  and. even  then,  she  had  a 
right  to  presume  that  the  Starlight  would  keep  out  of  her  way. 

It  is  of  the  highest  importance,  that  the  observance  of  these 
regulations  should  be  obligatory  as  far  as  possible,  and  special 
circumstances  requiring  a  departure  can  only  be  found  in 
cases  of  imminent  danger.  A  vessel  close-hauled,  on  a  stai^ 
board  tack,  has  a  right  to  hold  her  course  with  confidence 
that  other  vessels  will  not  approach  so  near  as  to  endanger 
her  safety ;  and  as  is  said  in  Lownd.  Col.  69,  ^*It  is  not  easy  to 
see  how  under  ordinary  circumstances  the  want  of  a  lookout  on 
board  of  a  vessel  close-hauled  can  contribute  to  the  collision." 

The  court  is  of  opinion  that  if  the  Starlight  had  been  sooner 
discovered  by  the  Thomas  Fitch,  the  latter  vessel  ought  still 
to  have  held  her  course,  and  should  not  have  made  any  change, 
and  that  the  negligence  of  her  lookout  did  not  contribute  to 
the  collision. 

Decree  for  libellant. 
Mr.  Wm,  L.  Putnam,  appointed  assessor. 
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Apbil,  1874. 

1.  A  new  trial  will  not  be  granted  because  of  the  exclusion  of  the 

question  by  defendant's  counsel  to  a  f^OTemment  witness  on  cross 
examination,  whether  he  had  not  testified  to  a  specific  fact  on  a 
former  trial,  when  it  appears  that  the  defendant  has  not  suffered 
wronii^  or  prejudice  thereby. 

2.  The  production  of  a  deputy  marshal's  commission  and  proof 

that  he  was  in  the  performance  of  the  duties  of  his  ofBce  raises  a  pre- 
sumption that  he  had  taken  all  prerequisite  oaths  required  by  statute ; 
and  a  Jury  is  authorized  to  so  find  in  the  absence  of  proof  to  the 
contrary. 


628  DISTRICT   COURT, 

United  States  m.  Hudson. 

8.  Proof  that  the  'iron  clad  oath,**  required  by  the  Act  of  1882,  had 
not  been  deposited  with  the  clerk  of  the  District  Court  will  not  nega^ 
tive  such  presumption,  since  it  might  lawfully  haTe  been  deposited 
elsewhere. 

4.  Forty-eight  hoora  is  a  reasonable  time,  under  ordinary  circum- 
stances, to  give  a  debtor  arrested  on  execution,  within  which  to  pro- 
cure a  bond  for  his  release  before  committing  him  to  prison. 

6.  Aji  avennent  In  an  indictment  for  resisting  an  ofBcer,  tiiat 
defendant  "did  knowingly,  wilfully  and  unlawfully  obstruct,  resist 
and  oppose"  the  officer,  sufficiently  states  the  manner  and  method 
of  the  resistance. 

0.  In  SQch  case,  an  aTerment^  that  the  execution  which  the  officer  is 
attempting  to  serve  is  in  full  force,  is  unnecessary,  when  that  fact 
appears  from  the  description  of  it;  nor  is  it  necessary  to  set  out  the 
process  in  haec  verba. 

Indictment  for  resisting  a  deputy  marshal  in  the  service 
of  an  execution  upon  which  a  verdict  of  guilty  had  been 
rendered. 

Motion  for  a  new  trial  for  misdirection,  and  that  judgment 
be  arrested  on  account  of  a  defective  indictment. 

Mr.  Nathan  Wehb^  district  attorney  for  the  United  States. 

Mr.  Josiah  H.  Drummond  and  Mr.  Jonah  Crosby^  counsel 
for  defendant. 

Fox«  J.  The  defendant,  an  attorney  at  law,  resident  at 
Guilford  in  the  county  of  Piscataquis,  having  been  found 
guilty  of  obstructing,  resisting,  and  oppressing  one  H.  A. 
Head,  as  a  deputy  marshal  in  the  service  of  an  execution 
from  the  District  Court  against  one  Jona.  H.  Hall,  now 
moves  for  a  new  trial  and  also  in  arrest  of  judgment. 

Mr.  Head  was  called  by  the  government  as  a  witness,  and 
testified  that  two  executions  were  placed  in  his  hands  for 
collection  by  Heniy  L.  Mitchell,  the  creditor,  one  being 
against  said  J.  H.  Hall  and  the  other  against  his  brother  Asher 
Hall,  both  of  whom  resided  in  the  same  house  at  Sawyerville, 
about  six  miles  from  Guilford ;  that  his  instructions  were,  to 
collect  the  executions  or  bring  the  debtors  to  Bangor,  the  jail 
there  being  used  for  the  detention  of  prisoners  resident  in 
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Piscataquis  County,  in  which  no  jail  is  provided ;  that  on 
14th  of  January,  he  went  to  the  Halls',  saw  Asher  and  informed 
him  of  his  business ;  that  Asher  wished  to  consult  with  the 
defendant  who  was  his  attorney,  and  the  Halls  went  that 
evening  to  Guilford  and  saw  defendant ;  that  afterwards  the 
same  evening  he  came  to  the  public  house  where  the  Halls 
then  were ;  that  defendant  then  notified  him  the  Halls  had  real 
estate  which  must  be  taken  upon  the  executions  and  sufficient 
to  satisfy  the  same,  and  that  he  was  bound  to  levy  upon  real 
estate  and  could  not  arrest  the 'debtors  on  the  executions  in 
such  a  case ;  that  a  written  protest  to  this  effect  was  drawn 
up  by  defendant  and  signed  by  the  Halls  and  given  to  him. 
Head ;  that  defendant  then  threatened  to  sue  and  arrest  Head 
if  he  should  insist  on  holding  the  persons  of  the  Halls  upon 
the  executions  and  taking  them  to  Bangor,  and  thereupon  he 
stated  that  he  should  insist  on  his  rights,  but  would  go  to 
Bangor  for  advice;  that  he  did  so  and  again  returned  to 
Sawyerville  on  the  eveningt)f  January  16,  and  told  the  Halls 
they  must  go  with  him  to  Guilford,  which  they  did ;  that 
thereupon  a  complaint  and  warrant  was  procured  by  Hudson 
for  the  false  arrest  and  imprisonment  of  the  Halls  by  Head, 
which  was  returnable  the  next  day  before  one  Martin,  the 
father-in-law  of  Hudson,  who  appeared  as  counsel  against 
Head ;  that  he  was  convicted  and  sentenced  to  pay  a  fine  of 
$10  and  costs,  which  not  being  paid  a  mittimus  was  issued 
for  his  committal  to  the  jail  at  Bangor,  to  which  city  he  was 
taken  by  the  deputy  sheriff  as  a  prisoner ;  that  while  tak- 
ing his  breakfast  at  the  public  house  at  Bangor,  and  before 
being  taken  to  the  jail,  the  deputy  sheriff  was  himself  arrested 
on  a  warrant  from  Commissioner  Rand,  and  Head  was  put  in 
charge  over  him,  having  been  detained  as  a  prisoner  under 
these  proceedings  before  Martin  more  than  four  days. 

Upon  his  direct  examination.  Head  was  not  asked  if  he 

arrested  J.   H.  Hall  on  the  execution,  but  in  reply   to 

inquiries  put  on  cross-examination  he  stated  that  the  first 

night  at  the  public  house,  as  the  Halls  started  to  leave  the 
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parlor,  Hudson  said  to  him,  '^Do  you  consider  these  men 
arrested  ?"  and  he  replied  he  did ;  that  he  touched  Asher  on 
the  arm ;  that  both  the  Halls  left  the  room  and  he  did  not 
see  them  again  that  night ;  that  he  did  not  arrest  or  touch 
J.  H.  Hall  nor  recollect  to  have  stated  any  thing  different 
from  what  he  has  said  about  Asher. 

The  following  question  was  then  proposed  by  the  counsel 
for  defendant.  ^^Did  you  not  say,  in  your  testimony  before 
Commissioner  Rand,  that  you  would  not  state  which  one  of 
the  Halls  you  touched?*'  The  question  being  objected  to 
by  the  district  attorney,  was  excluded,  and  for  this  cause 
a  new  trial  is  sought. 

This  ruling  was  in  accordance  with  the  decision  of  the 
Supreme  Court  of  this  state,  in  State  vs.  Knight^  48  Me.,  128,  in 
which  Tenney,  C.  J.,  says  ^^It  has  been  regarded  as  an  estab- 
lished rule,  that  a  witness  cannot  be  called  upon  to  state  his 
testimony,  given  on  a  former  occasion,  in  a  trial  where  the 
same  evidence  is  relevant ;  and  the  authorities  cited  for  the 
state  sustain  this  rule."  A  careful  examination  of  these 
authorities  has  not  convinced  me  that  they  are  quite  so 
decisive  of  this  point  as  the  learned  chief  justice  supposed ; 
but  the  rule  thus  broadly  laid  down,  whether  sustained  to 
the  full  extent  stated  by  the  authorities  or  not,  has,  as  I 
understand,  since  been  enforced  in  the  courts  of  this  statci 
and  was  frequently  applied  in  cases  within  my  own  personal 
knowledge  when  I  was  at  the  bar.  One  case  in  particular 
is  distinctly  within  my  remembrance ;  upon  the  second  trial 
of  a  civil  cause,  a  witness  was  asked  whether  on  the  former 
trial  she  had  not  stated  differently  as  a  witness,  and  Mr. 
Justice  Walton  excluded  the  inquiry.  Such  has  also  been 
the  uniform  practice  in  this  court  for  the  past  eight  years, 
as  upon  objection,  I  have  in  repeated  instances  ruled  in  the 
same  way,  and  so  also  has  Mr.  Justice  Clifford,  in  the  Circuit 
Court  in  this  district,  as  I  am  well  advised.  If  this  question, 
therefore,  is  to  be  viewed  as  one  of  practice  merely,  then  by 
act  of  Congress  of  1872,  chap.  255,  sec.  5,  this  court  is  bound 
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to  adopt  and  conform  to  the  state  practice ;  but  if  it  is  mat- 
ter of  evidence,  then  by  the  same  act,  the  court  is  not  to 
depart  from  or  alter  the  rules  of  evidence  under  the  laws  of 
the  United  States,  and  as  practised  in  the  courts  thereof;  and 
the  exclusion  of  the  evidence,  being  in  conformity  to  the 
practice  of  the  District  and  Circuit  Court  in  this  district,  was 
correct. 

It  is  claimed  that  in  Kniffhfs  case,  the  question  put 
involved  an  inquiry  as  to  testimony  given  by  the  witness 
before  the  grand  jury ;  but  the  rule  as  stated  by  the  chief  jus- 
tice is  not  so  restricted,  nor  has  it  since  been  thus  limited  in 
its  application,  in  the  practice  of  the  state  or  federal  courts 
in  this  district. 

In  New  York  and  some  other  states,  it  has  been  held,  that 
such  a  question  may  be  put  to  the  witness,  but  that  he  can 
not  be  required  to  answer  it,  it  being  a  personal  privilege  of 
the  witness  whether  to  answer  or  not,  and  that  it  is  not  for 
the  party  to  the  cause  to  interpose  his  objection;  if  this 
should  be  considered  the  better  practice  (and  I  am  by  no 
means  clear  that  it  is  not)  a  court  would  not  be  justified  in 
granting  a  new  trial  for  the  exclusion  of  a  question,  which  a 
witness  was  under  no  obligation  to  answer,  which  in  no  way 
related  to  the  subject  matter  of  his  direct  examination,  or 
tended  to  prove  any  material  fact  in  controversy ;  but  the 
only  purpose  and  design  of  the  inquiry  could  be,  to  discredit 
the  witness.     Bellinger  vs.  The  People^  8  Wen.,'  595. 

Judge  Story  in  Be  Marshy  6  Law  Rep.,  68,  says  '*The  ques- 
tion is  not  whether  the  ruling  on  evidence  and  the  directions 
given  by  the  judge  at  the  trial  have  been  entirely  correct, 
but  whether,  upon  the  whole  case,  the  party  moving  for  a 
new  trial  suffered  any  wrong  or  prejudice  or  injustice.  The 
books  are  crowded  with  cases  in  support  of  this  doctrine." 

If  the  party,  therefore,  had  at  strict  law  a  right  to  propound 
the  question,  it  is  equally  certain  he  had  no  right  to  an 
answer,  and  he  therefore  certainly  cannot  claim  he  has  suffered 
wrong  or  prejudice  from  its  exclusion,  especially  when  in  the 
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opinion  of  the  court,  there  was  not  a  material  fact  testified  to 
*  by  Head  in  his  examination  in  chief,  which  was  not  either 
admitted  by  the  counsel  for  the  defense,  or  established  by  the 
witnesses  called  by  defendant ;  and  the  answer  to  the  question 
thus  excluded  would  have  borne  but  very  slightly,  if  at  all, 
on  the  credit  to  be  given  by  the  jury  to  Head's  testimony, 
which  was  abundantly  sustained  by  other  independent  evi- 
dence. The  party  therefore  was  certainly  not  prejudiced  by 
the  exclusion  of  this  inquiry. 

It  was  also  objected  that  Head  was  not  duly  qualified  and 
authorized  to  act  as  a  deputy  marshal,  it  not  being  shown  by 
any  direct  testimony,  that  he  had  taken  and  subscribed  the 
oath  prescribed  by  act  of  July  2, 1862,  commonly  called  the 
iron  clad  oath.  It  was  proved  affirmatively,  that  he  was  in 
1870  duly  commissioned  as  a  deputy  by  the  marshal  of  Maine, 
and  took  the  official  oath  required  by  act  of  Sept.  24, 1789, 
and  that  ever  since  he  had  constantly  and  notoriously  acted 
in  the  discharge  of  the  duties  of  a  deputy  marshal.  The 
clerk  of  the  District  Court  testified  that  there  was  not  upon 
the  files  in  his  office  any  evidence  that  Head  had  taken  the 
oath  of  1862;  but  no  inquiry  was  made  of  Head,  or  the 
clerk  of  the  Circuit  Court,  or  of  any  other  person  in  relation 
thereto.  Upon  this  evidence  the  defendant  requested  the 
following  instructions  to  the  jury : 

First :  ^"That  the  jury  must  be  satisfied  beyond  a  reason- 
able doubt,  that  Henry  A.  Head  was  a  deputy  marshal  of  the 
district  of  Maine  at  the  time  of  the  service,  or  attempted 
service  of  the  execution  mentioned  in  the  indictment." 

Second:  "That  in  order  that  he  should  be  duly  qualified, 
it  should  appear,  that  he  had  taken  the  oath  prescribed  by 
law  in  the  act  of  Congress,  of  July  2, 1862 ;  that  there  is  no 
evidence  presented  that  he  has  taken  that  oath,  and  there- 
fore there  is  no  sufficient  evidence  to  prove,  that  he  was  a 
duly  qualified  deputy  marshal." 

Upon  fully  considering  these  requests,  the  court  instructed 
the  jury  that  it  was  necessary  that  they  should  be  satisfied 
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that  Head  was  a  deputy  marshal,  duly  qualified  and  author- 
ized to  act  as  such,  and  that  he  had  taken  the  oath  prescribed 
by  act  of  1862,  and  that  the  commission  to  him  as  deputy 
marshal,  with  the  fact  tliat  he  had  taken  the  oath  required 
in  the  act  of  1789,  and  his  exercising  and  discharging  all  the 
duties  of  the  office  from  1870,  if  the  same  were  all  shown  to 
their  satisfaction,  would  justify  the  jury  in  finding  the  alle- 
gations in  the  indictment  as  to  the  official  capacity  of  Head 
true  and  his  qualifications  established,  without  any  further 
proof  as  to  the  iron  clad  oath  having  been  administered. 

The  request  called  upon  the  court  to  instruct  the  jury, 
that  there  was  no  evidence  that  Head  had  taken  the  iron  clad 
oath ;  but  certainly,  under  the  rulings  of  Judge  Story,  in 
United  States  vs.  Batchelder^  2  Gall.,  16,  this  would  have 
been  erroneous,  as  in  an  indictment  for  resisting  an  inspector 
of  customs,  he  told  the  jury,  ^^hat  if  an  officer  of  customs  be 
duly  commissioned  and  found  acting  in  the  duties  of  his 
office,  the  law  presumes  that  he  has  taken  the  regular  oaths 
until  the  contrary  is  shown."  These  facts  were  all  established 
in  the  present  case.  The  commission  to  Head,  his  official  oath, 
and  his  discharge  of  the  duties  of  the  office,  were  all  admitted 
or  not  questioned ;  and  the  presumption,  if  any  other  oath  was 
required,  that  it  had  been  didy  taken,  would  arise  in  his  case, 
equally  with  that  of  an  inspector  of  the  customs.  Conner  vs. 
Kane,  108  Mass.,  423. 

The  government  testimony  adduced  before  the  jury  there- 
fore established  a  full  prima  fade  case  of  the  qualifications  of 
Head  as  deputy  marshal,  unless  there  is  something  in  the 
nature  and  character  of  the  oath  itself  prescribed  by  act  of 
1862,  which  calls  for  a  different  construction  of  the  law ;  and 
a  very  extended  argument  has  been  presented,  to  satisfy  the 
court  that  such  is  the  nature  of  this  oath ;  that  its  purpose  was 
to  exclude  all  rebels  from  any  part  in  the  administration  of  the 
government ;  that  it  required  of  all  officers  to  bear  witness  that 
they  had  not  given  aid  and  comfort  to  the  rebellion,  as  well  as 
to  testify  that  they  would  remain  loyal  and  true,  and  support 
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the  constitution  and  faithfully  discharge  the  duties  of  their 
offices ;  that  all  other  official  oaths  applied  only  to  the  future 
acts  of  the  party,  while  this  was  a  test  of  his  former  conduct 
and  loyalty. 

Conceding  such  to  be  the  effect  of  the  oath  required  by  act 
of  1862,  still  the  court  does  not  perceive  any  good  reason  why 
a  different  presumption  should  arise,  when  one  is  found  openly^ 
acting  in  the  discharge  of  the  duties  of  an  office,  relative  to 
that  oath  having  been  taken,  than  did  before  arise,  in  rela- 
tion to  the  oath  required  by  the  act  of  1789.  That  act 
required  that  the  marshal  and  his  deputy,  before  entering  on 
the  duties  of  their  office,  should  take  and  subscribe  an  oath 
faithfully  to  discharge  the  duties  which  appertained  to  it; 
and  from  the  fact  of  one  being  found  acting  as  a  marshal 
with  a  proper  commission,  a  presumption  arose,  according  to 
the  decisions,  that  the  party  had  taken  the  oath  which  was 
required  of  him  before  entering  upon  the  duties  of  his  office. 
Omnia  praeaumuntur  rite  esse  acta  donee prohetur  in  contrarium 
is  applicable  to  all  officers  duly  commissioned,  and  in  the 
recd^ized  discharge  of  the  duties  of  their  official  positions, 
whether  the  official  oath  extends  to  their  past  lives,  or  to  the 
faithful  discharge  of  the  duties  of  their  offices  in  the  future. 

In  the  opinion  of  the  court,  a  good  deal  more  significance  is 
given  by  the  argument  to  this  oath,  than  was  ever  contem- 
plated by  the  act;  undoubtedly  it  was  designed  to  debar  rebels 
from  holding  office,  by  requiring  all  to  take  the  oath  before 
entering  on  the  duties  of  the  office ;  but  it  immediately  pro- 
ceeds to  declare,  that  they  shall  take  the  oath  '^before  being 
entitled  to  any  salary  or  other  emolument  thereof,"  pretty 
clearly  indicating  that  if  they  undertook  to  discharge  the 
duties  of  the  office  before  taking  the  oath,  their  official  acts 
might  be  valid,  but  the  consequence  would  be,  that  they 
would  not  be  entitled  to  the  salary  or  emolument;  in  no 
portion  of  the  act,  is  it  anywhere  declared,  that  their  official 
proceedings  shall  be  void,  if  the  oath  is  not  first  taken,  or 
that  the  usual  presumption  is  not  to  arise  from  their  being 
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found  in  the  discharge  of  the  dnties  of  the  office ;  bat  on  the 
contrary,  the  rather  suggesting  that  they  might  discharge  the 
duties,  if  they  would  forego  the  emolument. 

It  is  now  claimed  that  the  evidence  from  the  clerk  of  the 
District  Court  proved  conclusively  that  the  oath  of  1862 
had  not  been  taken  by  Head,  as  it  was  not  found  on  the  files 
of  the  District  Court.  As  the  court  understands  the  instruc- 
tion given  to  the  jury,  this  testimony  was  not  withdrawn  from 
their  consideration,  although  it  was  not  distinctly  brought  to 
their  notice  by  the  court.  The  language  of  the  charge  was, 
"It  is  for  the  jury  to  determine  as  to  the  qualifications 
of  Head,  and  from  the  testimony  th'ey  would  be  justified  in 
finding  him  qualified  without  further  proof  as  to  the  iron 
clad  oath  having  been  administered  to  him."  '  This  submit- 
ted the  question  to  them  to  decide,  the  court  saying,  that 
without  any  further  proof  that  this  oath  had  been  adminis- 
tered, they  would  be  justified  to  find  him  qualified ;  thus 
leaving  it  to  the  jury  upon  all  the  testimony,  no  instruction 
being  asked  for,  as  to  the  effect  of  the  testimony  of  the  clerk 
of  the  District  Court,  or  how  far  it  should  control  the  pre- 
sumption, arising  from  the  other  facts  and  circumstances  in 
the  case. 

If  the  testimony  of  the  clerk  of  this  court  did  however 
conchisively  establish  the  fact,  that  Head  had  not  taken  the 
oath  required  by  act  of  1862,  then  the  jury  would  not  be 
justified  in  finding  upon  the  whole  evidence  that  Head  was 
duly  qualified,  and  the  instruction  should  not  have  been 
given  as  it  was,  and  the  verdict  would  be  against  the  evidence. 

It  is  now  claimed  that  the  office  of  the  clerk  of  the  District 
CouH  was  the  proper  depository  of  the  oath  when  taken,  and 
that  it  should  have  been  placed  upon  its  files,  and  not  being 
there  demonstrates  that  it  had  never  been  taken  by  Head. 
This  involves  the  construction  of  a  provision,  found  in  the  act 
of  1862,  which  is  as  follows :  "Said  oath,  when  so  taken  and 
signed,  shall  be  preserved  among  the  files  of  the  court,  house 
of  congress,  or  department  to  which  the  said  office  may  apper- 
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M.i.::'^  ^7r»rrA:n  ^j  tLe  Dfiscricc  C*:ar^  of  IL&ine?  I  am  not 
^.•'\<,Kti  :Li.:  i^  :■■«»•  ajit  more  ibia  ^  sae  Circuit  Coort  of 
JC.iirit,  cr  :LAn ::  ild  :«:-  zbt  D^cArtziLeiir  of  s^iie  Intexkr  in  1S6± 

It  la  tr::e.  :LiS  bj  riie  aca  cf  1TS5  and  of  l5*>5.  c-  21^ 
t:.K  mAT^Lal*  wLi^n  d:ilT  ei:'inzii:si:zi£d  ct  the  execntiTe*  ga^e 
b  :.'i  Co  zi.'i  arcrcTal  of  tbein.i^  of  lie  Discrict  Cooit*  which 
f,  .11  be  recorded  in  tut  court  or  n^on  tiie  recocds  of  thee  Cir- 
c  .it  Cc'irt. 

The  oiiial  oatfu  require*!  by  the  act  of  1789^  c.  20,  §  27, 
c  :M«  bj  act  of  17&9.  c  19,  §  2L  be  taken  by  a  depatr  mazshal 
b-rf  're  tbe  district  ju'ige.  or  if  ie  depcty  resded  more  than 
twenty  miies  frr^m  the  district  judge,  it  coold  be  administered 
to  LixD  by  a  ju^I^e  of  the  :»tate  coort  or  a  justice  ol  the  peace, 
arid  certine<i  by  him  to  the  district  judge;  but  beyond  these 
J  roviaioDs,  I  find  none  in  any  act  of  CongieflB,  which  in  any 
UdV  recognize  the  marshal  or  his  depnty,  as  appertaining  to 
tbe  District  Coort  of  his  district.  These  officers  hare  no 
more  to  do  with  the  District  Court  than  with  the  Circuit 
Court ;  they  execute  the  process  of  either  court,  and  the 
jud^e  of  the  District  or  Circuit  Court  may,  for  good  cause, 
remoTe  a  deputy  marshal  for  misconduct.  By  the  act  of 
March  3, 1863,  in  case  of  a  vacancy  in  office  of  marahal,  the 
circuit  judge  may  by  writing  appoint  a  marshal,  and  the 
I>erson  so  appointed  shall  gire  bond  to  be  approTed  by  the 
circuit  judge,  which  bond,  with  the  written  appointment  of 
the  marshal,  shall  be  recorded  on  the  files  of  the  Circuit  Court. 

The  District  Court  has  no  authority  to  appoint  a  mar- 
shal or  deputy  marshal,  and  in  my  view  it  can  not  be 
said  with  any  legal  precision,  that  these  officers  appertain  to 
the  District  Court.  If  they  appertain  to  either,  it  is  rather 
to  the  Circuit  Court,  the  judge  of  which  court  has  the  power 
of  appointment  of  the  marshal  in  case  of  a  vacancy.  The 
clerks  of  the  courts  and  commissioners  appointed  by  the 
respective  courts  may  well  be  said  to  appertain  to  the 
several  courts  by  which  they  are  appointed,  and  to  which 
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tbey  are  amenable ;  but  it  is  not  so  witb  the  marshal  and 
deputy  marshal ;  if  they  appertain  to  the  District  Court,  they 
do  to  both,  to  the  Circuit  equally  with  the  District,  and  the 
oath  in  such  case  might  as  properly  have  been  filed  with  the 
clerk  of  the  Circuit,  as  with  the  clerk  of  the  District  Court ; 
and  a  search  therefore  for  a  document  in  one  of  two  places, 
in  either  of  which  it  may  be  legally  deposited,  would  not  be 
8u£Qcient  evidence  to  prove  its  non-existence,  as  the  presump- 
tion might  well  arise  that  it  would  be  found  in  only  one  of 
the  two  places  where  it  should  be,  and  if  not  found  in  one, 
that  it  was  in  the  other  where  it  well  might  be.  No  search 
or  inquiry  having  been  made  to  ascertain  whether  such  an 
oath  was  or  not  on  the  files  of  the  Circuit  Court,  no  presump- 
tion could  arise  that  it  was  not  there,  and  the  evidence  did 
not  show  that  the  oath  in  question  had  not  been  taken  by 
the  deputy. 

The  marshal,  if  he  appertains  to  either  branch  of  the  gov- 
ernment designated  in  the  act,  would,  in  my  view,  at  the 
present  time  be  considered  as  the  rather  appertaining  to  the 
department  of  justice,  upon  which  is  now  conferred  the 
authority  over  and  supervision  of  marshals,  which  in  1870  was 
vested  in  the  Interior  Department,  and  the  oath  should  have 
been  deposited  there,  instead  of  with  the  District  Court,  and 
such  is  understood  to  have  been  in  fact  the  practice  in  this 
behalf.  There  was  therefore  in  the  opinion  of  the  court,  upon 
all  the  testimony,  sufficient  to  authorize  the  jury  in  finding 
that  in  all  respects  the  marshal  and  his  deputy  were  duly 
qualified  and  authorized  to  act  as  such  officers,  and  that 
the  averments  in  the  indictment  in  relation  thereto  were 
established. 

It  appeared  in  evidence,  that  when  at  Guilford  on  the 
evening  of  January  14,  Hudson  asked  Head  if  he  had  any 
blank  bonds,  and  he  told  him  if  he  would  go  to  Bangor 
and  fill  out  the  bonds  he  would  see  that  they  were  returned 
duly  signed.  Head  replied  he  had  no  bonds,  and  that  the 
parties  would  have  to  go  to  Bangor  to  have  the  bonds 
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approved ;  and  after  this  the  protest  of  the  Halls  was  served 
on  Head;  on  the  16th  nothing  was  said  by  either  party 
about  giving  any  bonds.  The  defendant  requested  the  fol- 
lowing instruction :  **That  by  law  Hall  on  being  arrested  by 
Head  was  entitled  to  the  privilege  of  giving  a  bond  to  liberate 
himself  from  arrest,  to  be  signed  by  sufficient  securities  to  be 
approved  by  the  creditor  or  by  a  commissioner  of  the  United 
States ;  that  he  could  not  be  expected  to  have  made  a  bond 
ready  at  the  moment  of  arrest,  and  that  he  was  entitled  to  a 
reasonable  time  to  procure  it."  Considering  that  the  officer 
is  under  no  obligation  to  provide  a  bond,  and  that  the  party 
had  from  the  14th  to  the  16th  to  procure  a  bond  if  he  intended 
to  avail  himself  of  the  provision  of  the  act,  if  the  instruction 
as  a  rule  of  law  was  correct,  the  case  showed  that  a  reason- 
able time  had  been  afforded  him  to  procure  his  bond,  and 
take  with  him  for  approval  to  Bangor,  where  the  creditor 
resided,  as  did  also  the  nearest  commissioner.  I  do  not  find 
from  the  testimony  that  Head  ever  claimed  that  his  instruc- 
tions went  farther  than  to  take  the  Halls  to  Bangor  or  get 
the  money  on  the  executions,  or  that  he  ever  stated  to  them 
that  he  should  commit  them  at  once  to  the  jail  in  Bangor  on 
his  reaching  that  place. 

The  requested  instruction  admits  that  Head  might  arrest 
the  Halls  on  the  execution,  and  only  claims,  that  a  reasonable 
time  should  be  allowed  to  procure  a  bond,  before  their  impris- 
onment in  jail.  In  the  opinion  of  the  court,  the  forty-eight 
hours  which  elapsed  subsequently  to  the  arrest,  in  connection 
with  the  further  fact,  that  no  bond  was  then  offered,  that  no 
steps  were  shown  to  have  been  taken  to  obtain  such  bond, 
and  no  further  time  requested  in  which  to  procure  the  same, 
*  rendered  the  instruction  improper  under  such  circumstances, 
reasonable  time  being  a  matter  of  law  when  there  are  no 
facts  in  dispute. 

The  court  in  answer  to  this  request  read  to  the  jury  the 
various  sections  of  c.  118,  R.  S.  of  Maine,  relative  to  arrest 
and  imprisonment  on  execution,  and  stated  to  the  jury,  'Hihat 
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under  these  proviBions,  it  was  the  duty  of  the  officer  having 
such  instructions  as  Head  had  received,  to  arrest  the  debtor, 
and  that  when  so  arrested,  the  party  had  the  privilege  of 
giving  bond  without  being  imprisoned ;  that  the  officer  was 
not  obliged  to  purchase  or  famish  the  bond,  but  that  it 
devolved  on  the  debtor ;  that  when  the  arrest  had  once  been 
made,  the  officer  was  bound  to  retain  the  prisoner  in  custody, 
and  if  he  voluntarily  allowed  him  to  escape,  he  could  not 
retake  him  on  that  execution,  and  that  the  officer  was 
accountable  to  the  creditor  for  the  person  of  the  debtor  after 
his  arrest ;  that  in  the  discharge  of  the  duties  of  his  office. 
Head  was  bound  to  act  impartially  and  without  oppression, 
but  that  as  the  responsibility  for  the  appearance  of  the  debtor 
rested  upon  him,  he  had  a  right  to  exercise,  &irly  and  hon- 
estly, his  own  discretion  as  to  the  means  and  place  of  the 
debtor's  detention,  even  to  the  commitment  to  prison  for  the 
time  being,  if  he  should  think  proper  so  to  do. 

The  argument  presented  by  the  learned  counsel  has  not 
satisfied  me,  that  these  instructions  were  erroneous.  It  is 
clear  that  after  the  debtor  is  once  arrested,  the  officer  must 
retain  him  under  his  custody  and  control.  In  the  present  case, 
the  officer  at  this  time  had  under  arrest  both  the  Halls,  and 
also  one  Randall ;  he  was  forty  miles  from  prison  and  from 
the  residence  of  the  creditor  and  commissioner,  and  I  am  not 
aware  of  any  provision  of  law,  which  would  justify  him  in 
detaining  and  confining  his  prisoners  in  the  house  of  any  third 
person,  or  that  would  require  a  third  party  to  act  as  keeper 
over  them  at  his  request.  Jails  are  provided  by  law  for  the 
detention  of  prisoners,  and  when  placed  therein  the  deputy 
is  exonerated  from  the  care  and  custody  of  his  prisoners,  and 
not  before.  The  law  no  where  declares  that  any  certain  period 
of  time  shall  be  granted  the  debtor  after  his  arrest  in  which 
to  furnish  his  bond,  and  that  in  the  mean  time,  he  shall 
remain  in  the  custody  of  the  officer,  without  being  liable  to 
commitment  to  prison  for  safe  keeping.  The  only  provision 
on  the  subject  is  that  in  §  24,  c.  113,  R.  S.,  which  says,  ''when 
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a  debtor  is  arrested  or  imprisoned  on  execution  he  may  be 
released  by  giving  bond."  The  legal  effect  of  which  is,  that  if 
he  is  prepared  to  give  bond  before  his  imprisonment,  he  is  not 
to  be  committed ;  but  if  the  bond  is  not  forthcoming  on  his 
arrest,  then  he  may  afterwards  be  released  from  imprison- 
ment on  procuring  such  bond.  While  it  is  usual  for  the  offi- 
cer to  afford  the  debtor,  upon  his  request,  facilities  for  procure 
ing  the  bond  after  arrest,  without  subjecting  him  to  being 
imprisoned,  I  can  find  no  provision  of  law  which  makes  it 
obligatory  upon  him  so  to  do,  and  if  he  attempts  to  imprison 
the  debtor,  justifies  him  and  his  counsel  in  obstructing, 
resisting,  and  opposing  the  officer  in  the  discharge  of  his 
official  duties.  It  is  for  the  officer  to  determine  whether  he 
shall  imprison  the  debtors  for  safe  keeping,  and  with  these 
prisoners  in  his  custody  at  this  time,  I  think  he  would  have 
been  justified  in  so  doing,  and  that  they  would  have  had  no 
legal  cause  of  complaint  if  he  had  actually  committed  them 
to  jail,  or  intended  so  to  do,  which  is  not  made  certain,  as  his 
only  orders  from  the  creditor  was  to  bring  the  debtors  to 
Bangor,  and  being  there,  an  opportunity  for  an  adjustment 
would  be  afforded,  which  could  not  be  had  if  they  remained 
at  their  own  homes  without  intercourse  with  their  creditor. 

The  motion  in  arrest  is  also  overruled.  The  first  cause 
assigned  is,  that  the  averment  made  in  the  indictment,  ^^that 
he  did  knowingly,  willfully  and  unlawfully  obstruct,  resist 
and  oppose  the  said  H.  A.  Head,"  is  not  sufficient ;  that  the 
manner  of  the  resistance,  &c.,  should  be  set  forth. 

It  is  sufficient  for  this  court  to  find  that  Mr.  Justice  Story 
in  United  States  v.  Baehelder^  2  Gall.,  16,  has  declared 
that  the  averment  found  in  this  indictment  is  sufficient,  and 
that  further  particularity  and  precision  is  not  requisite. 
This  opinion  of  Judge  Story  is  fully  sustained  by  Judge 
Washington  in  United  States  v.  LvJcir^^  8  Wash.,  885.  In 
that  case  there  were  two  counts  in  the  indictment,  one  for 
resisting  and  opposing  the  officer,  being  a  deputy  marshal,  and 
the  other  for  an  assault.    The  judge  in  Ins  opinion  fully 
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sustains  the  first  count,  which  is  not  set  forth  in  the  report. 
I  have  obtained  from  the  files  of  the  Circuit  Court  of  Penn- 
sylvania a  copy  of  the  first  count,  which  is  in  the  same  general 
language  as  that  objected  to  in  the  present  case,  being  simply 
that  the  defendant  ^'willfully  and  knowingly  did  resist  and 
oppose  an  officer  of  the  United  States,  &c.,"  without  any 
averment  or  allegation  as  to  the  character  of  the  resistance. 
The  present  indictment  sets  out  at  full  length  a  copy  of  the 
execution  which  Head  had  in  his  hands  for  service,  which 
bore  date  Dec.  10, 1878,  and  was  returnable  the  first  Tuesday 
of  Feb.,  1874.  The  objection  is  taken  <that  it  is  not  stated  in 
the  indictment  that  the  execution  was  in  full  force ;  that  it 
might  have  been  paid  although  issued  only  thirty-five  days 
before  the  arrest.  It  was  enough  to  sa}"*  that  on  the  face  of 
the  proofs,  the  officer  had  for  service,  a  valid  lawful  precept, 
which  it  was  his  duty  to  execute,  and  which  the  defendant 
had  no  right  to  resist  or  oppose.  The  officer  was  fully  justi- 
fied by  his  process,  and  that  is  distinctly  shown  by  the  aver- 
ments in  the  indictment,  and  by  the  full  recital  therein  of  the 
execution ;  this  was  more  than  the  law  required,  as  it  is  not 
necessary  to  set  out  in  haee  verba  the  process  under  which 
an  officer  is  acting,  but  it  is  sufficient  so  to  describe  it  as  to 
identify  it  and  inform  the  respondent  of  what  he  is  called 
to  answer.    State  v.  Roberts^  52  N.  H.,  492. 

Motions  overruled. 
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Re  MOSES  MORRILL. 

Apbh.,  1874 

1.  A  dlM^arge  shoald  be  granted  to  a  bankropt,  ander  the  baak- 
mpt  act  of  1807»  when  a  majority  in  namber  and  valae  of  the  aggre- 
gate of  both  partnenhip  and  individual  creditors,  who  have  prcived 
their  debts,  awent  thereto,  even  thongh  sach  majority  of  either  claai 
do  not  assent. 

In  B  akkbuftgy.    Petition  by  a  bankrupt  foe  his  discharge. 

A  creditor  of  the  copartnership  in  which  the  bankrupt 
was  a  partner  objected,  because  the  assent  of  a  majority  in 
number  and  value  of  the  firm  creditors  who  had  proved 
their  debts  had  not  been  obtained,  and  the  assets  were  not 
equal  to  fifty  per  cent,  of  the  claims  proved. 

Mr.  Moses  M.  BtUler^  solicitor  for  petitioner. 

Mr.  Tobias  T.  Snaw^  solicitor  for  objecting  creditor. 

Fox,  J.  Morrill  was  adjudged  bankrupt  individually  and 
as  a  member  of  the  firm  of  Thrasher,  Blanchard  &  Co.,  and 
now  moves  for  a  discharge  from  his  liabilities  as  a  member  of 
this  firm,  as  well  as  from  his  individual  indebtment.  The 
discharge  is  opposed  by  one  of  the  creditors  of  the  finn. 
Various  allegations  are  set  forth  in  the  specifications  of  objec- 
tions, all  of  which  were  abandoned  at  the  hearing,  with  but 
one  exception,  and  that  is,  that  a  majority  in  number  and 
value  of  the  creditors  of  the  firm  who  have  proved  their  debts 
have  not  assented  in  writing  to  his  discharge,  and  that  the 
assets  of  the  estate  are  not  equal  to  fifty  per  cent,  of  the 
claims  proved  against  the  estate.  The  certificate  of  the  reg- 
ister states  the  whole  number  of  the  claims  proved,  upf)n 
which  the  bankrupt  is  individually  liable  as  principal  debtor, 
as  sixteen,  amounting  to  $17,272.14,  and  that  thirteen  of  these 
creditors,  whose  claims  amount  to  1117,096.08,  have  duly 
assented  in   writing  to   his  discharge;   that  seven   claims 
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amounting  to  $8,507.11  have  been  proved  against  Thrasher, 
Blanchard  &  Co.  and  that  none  of  the  firm  creditors  have 
filed  their  assent.  The  assent  therefore,  of  a  majority  in 
number  and  value  of  the  aggregate  of  both  classes  of  creditors, 
has  been  duly  filed,  but  not  of  the  firm  creditors  considered 
independently  of  the  individual  creditors,  and  for  this  cause, 
the  discharge  from  the  firm  debts  is  opposed  by  a  firm  cred- 
itor on  the  ground  that  the  rights  of  one  class  of  creditors 
is  not  to  be  controlled  or  affected  by  the  other  class,  but  that 
in  order  to  be  discharged  from  his  firm  debts  the  bankrupt's 
estate  should  either  be  equal  to  fifty  per  cent.,  or  the 
assent  of  a  majority  in  value  and  number  of  the  firm  creditors 
who  have  proved  their  claims  should  be  obtained. 

A  somewhat  diligent  and  careful  examination  of  the  bank- 
rupt reports  does  not  show  that  this  precise  question  has 
ever  been  before  the  court  for  adjudication  under  our  present 
bankrupt  law,  and  yet  it  can  hardly  admit  of  question  that  it 
has  frequently  arisen  in  the  administration  of.  the  law. 

The  language  of  the  88d  section  of  the  act  as  it  now  stands 
is,  ^*no  discharge  shall  be  granted  to  a  debtor  whose  assets 
shall  not  be  equal  to  fifty  percentum  of  the  claims  proved 
against  his  estate,  upon  which  he  shaU  be  liable  as  the  prin- 
cipal debtor,  unless  the  assent  in  writing  of  a  majority  in 
number  and  value  of  his  creditors  to  whom  he  shall  have 
become  liable  as  a  principal  debtor,  and  who  shall  have  proved 
their  claims  be  filed,  &c." 

That  partnership  liabilities  may  be  proved  against  the  estate 
of  one  member  of  a  firm  was  decided  at  an  early  day  by  Blatoh- 
ford,  J.,  in  Be  Frear^  1  B.  R.,  660,  and  I  am  not  aware  that 
the  decision  has  been  questioned ;  but  whether  the  creditor 
receives  any  dividend  from  the  individual  estate  must  depend 
on  the  application  of  the  rules  established  for  marshalling  the 
assets.  The  language  of  the  dischai^e,  as  provided  in  the 
82d  sec.  is,  that  the  bankrupt  is  ^^discharged  from  all  debts 
and  claims,  which  by  said  act  are  made  proveable  against  his 
estate;"   and  it  therefore  follows  that  a  discharge  when 
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obtained  wonld  relieve  the  partj  from  his  copartnership,  as 
well  as  his  indiyidoal  liabilities.  Snch  was  the  operation 
given  to  a  discharge  nnder  the  insolvent  law  in  Massachn- 
setts  in  LotArop  vs.  TUden^  8  Cnsh.,  875. 

In  a  note  to  Honey* $  case,  3  P.  Wms.,  25,  it  is  stated  to  have 
been  decided  as  early  as  1721,  that  ^  there  are  two  partners 
and  one  of  them  becomes  a  bankrupt,  and  on  a  separate  com- 
mission his  certificate  is  allowed,  this  not  only  discharges 
the  bankrupt  of  what  he  owed  separately,  bnt  also  of  what 
he  owed  jointly  and  on  the  partnership  account ;  because  by 
the  act  of  parliament,  the  bankrupt  when  making  a  full  dis- 
covery and  obtaining  his  certificate  is  to  be  discharged  of  all 
his  debts.  Now  the  debts  he  owed  jointly  with  another  are 
equally  his  debts,  as  what  he  owes  on  his  separate  account, 
consequently  he  is  to  be  discharged  of  both  his  joint  and 
separate  debts.''  In  Re  Leland,  5  B.  R.,  227,  Judge  Hall 
says,  ^^It  will  hardly  be  claimed,  that  a  discharge  properly 
granted  to  a  bankrupt  upon  his  separate  petition,  would  not 
bar  a  debt  against  him,  for  which  he  was  jointly  liable  with 
another." 

It  is  conceded  that  the  bankrupt  is  entitled  to  be  dis- 
charged from  his  individual  UabUities,  as  he  has  the  assent 
of  a  majority  in  number  and  value  of  such  creditors,  and  if 
the  court  is  correct  in  its  conclusion  that  the  effect  of  such  a 
discharge  without  any  restriction  or  qualification  would  be 
to  exonerate  him  from  existing  joint  liabilities,  and  there  not 
being  found  anywhere  in  the  act  any  authority  for  such  lim- 
ited discharge,  it  would  seem  to  follow,  that  the  act  does  not 
contemplate  the  distinction  of  classes  of  claims  here  con- 
tended for,  and  that  the  assent  of  a  majority  of  each  class 
was  not  requisite  before  a  discharge  from  the  several  classes 
could  be  granted. 

Debts  due  from  a  firm  are  the  debts  of  each  of  the  individ- 
ual members  of  the  firm  ;  each  member  is  liable  for  them  in 
eolido^  und  they  are  to  all  intents  and  purposes  his  debts. 
By  the  terms  of  the  act  each  one  of  the  firm  is  liable  for 
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them  as  a  principal  debtor,  and  the  holders  of  them  are  his 
creditors  to  whom  he  has  become  liable  as  a  principal  debtor. 

The  argument  of  the  counsel  for  the  objecting  creditor  is, 
Hhsit  the  rights  of  creditors  to  prove  their  claims,  and  the 
right  of  the  debtor  to  claim  his  discharge,  are  co-extensive 
and  commensurate  ;'*  and  he  insists  that  the  partnership  cred- 
itors have  no  right  to  prove  their  claims  against  the  individ- 
ual estate ;  but  this  is  hardly  a  correct  statement  of  the  rights 
of  the  parties.  Proceedings  in  bankruptcy  constitute  but  a 
single  cause,  one  warrant  only  is  issued,  all  the  creditors  of 
the  firm  and  the  separate  creditors  of  each  member  are  allowed 
to  prove  their  debt6  in  such  proceedings,  and  the  assets  are 
ordinarily  apportioned  among  them  according  to  the  nature 
of  the  liability ;  but  whether  an  individual  debt  shall  receive 
any  portion  of  the  partnership  effects,  or  whether  a  copart- 
nership debt  shall  share  in  the  individual  estate^  does  not 
depend  entirely  on  the  nature  of  the  debt  itself,,  whether  it  is 
joint  or  several,  but  it  is  subject  to  the  rules  established  by 
the  act  and  courts  of  equity  for  marshalling  the  effects  among 
the  claims  so  proved.  If  the  copartnership  has  no  assets, 
and  there  is  no  solvent  partner,  a  copartnership  claim  is 
entitled  to  share  in  the  individual  assets  equally  with  the 
private  debts  of  the  copartners;  and  if  the  copartnership 
assets  are  more  than  sufficient  to  discharge  all  claims  against 
the  copartnership,  the  interest  of  the  bankri^t  ia  the  sur- 
plus would  go  in  satisfaction  of  his  private  debts ;  the  debts 
therefore,  whether  joint  or  several,  are  all  proveable  in  the 
proceedings,  subject  to  the  contingencies  of  payment  from 
the  one  estate  or  the  other,  as  they  shall  arise  in  the  settla- 
ment  of  the  estates. 

The  86th  sec.  of  the  act  renting  to  proceedings  against  co- 
partnerships declares,  that  ^^the  certificate  of  discharge  shall 
be  granted  or  refused  to  each  partner,  as  the  same  would  or 
ought  to  be,  if  the  proceedings  had  been  against  him  alone 
under  this  act ;  and  in  all  other  respects  the  proceedings  aganst 
partners  shall  be  conducted  in  like  manner,  as  if  they  had 
34 
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been  commenced  and  prosecuted  against  one  person  alone." 
This  language  confirms  me  in  my  view,  that  the  present  objec- 
tion should  not  be  sustained.  The  certificate  of  discharge  is 
to  be  granted  or  refused,  the  same  as  if  this  proceeding  was 
against  Morrill  alone.  If  upon  the  matter  of  his  right  to  a 
discharge  he  is  to  be  considered  the  only  party  to  this  pro- 
ceeding, the  effect  of  the  proof  of  debts,  whether  joint  or  sev- 
eral, would  seem  to  be,  that  they  are  to  be  all  considered  for 
this  purpose  as  his  debts,  to  form  one  common  aggregate,  to 
ascertain  whether  the  requisite  assent  is  obtained. 

Partnership  liabilities  are  as  much  debts  of  Morrill  as  his 
own  individual  debts ;  his  whole  estate  has  been  taken  from 
him  by  these  proceedings,  and  whether  the  assets  are  applied 
to  the  payment  of  one  claim  or  another  should  not  affect  his 
right  to  a  discharge.  The  origin  of  the  debt,  or  the  joint  lia- 
bility of  others  for  its  payment,  so  far  as  respects  the  ques- 
tion here  presented,  are  in  my  view  of  no  importance.  The 
assent  of  a  majority  of  all  who  have  legal  claims  upon  him, 
and  proved  under  the  proceedings  in  bankruptcy,  is  requisite 
for  his  discharge  ;  and  when  obtained,  the  court  should  not 
inquire  whether  some  other  party  may  or  not  be  responsible 
for  a  portion  of  the  demands  from  which  a  discharge  is  asked, 
it  being  always  to  be  remembered  that  the  liability  of  the 
other  joint  contractors  can  in  no  way  be  involved  in  such 
discharge.  All  the  parties  so  assenting  are  creditors  of  the 
bankrupt.  All  have  an  equal  interest  in  preventing  his  dis- 
charge, if  he  is  not  entitled  to  it ;  and  the  court  does  not  peiv 
ceive  any  sufficient  reason  for  such  a  construction  of  the  act, 
when  it  is  clearly  opposed  both  to  its  literal  signification,  and 
to  the  general  purposes  and  design  of  the  bankrupt  law. 

Discharge  granted. 
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CHARLES  P.  MATTOCKS,  Assignee, 

vs. 

JOHN  T.  ROGERS,  Jb.,  FRANCES  E.  ROGERS,  DWIGHT 

T.  GOLDER  AND  EDWARD  T.  ELDEN. 

DSCBHBSB,  1874. 

1.  A  writing  ahoald  be  oonstraed  so  that  all  its  proTisions  may 

have  force  and  effect  if  possible,  and  the  intent  of  the  parties  prevail. 

2.  A  copartnership  is  not  established  by  a  writing,  stipulating 

that  the  first  party  shall  furnish  $8,000  and  his  services  to  the  other 
to  be  used  in  his  business  for  one  year  at  a  stipulated  price,  when 
the  first  party  may  elect  to  become  a  permanent  and  equal  partner 
by  increasing  the  sum  furnished  to  $5,000  or  to  withdraw  the  same, 
and  that  the  sum  so  furnished  meantime  shall  not  be  chargeable  with 
losses,  notwithstanding,  a  provision  in  the  writing  that  the  first 
party  '^becomes  a  partner  in  said  business  from  this  date  under 
the  above  conditions"  and  under  a  specified  firm  name. 

3.  Sneh  first  party^  who  transacts  business  under  such  firm  name, 

and  who  holds  himself  out  to  the  public  as  a  copartner  in  the  busi- 
ness, is  liable  to  creditors  as  a  copartner,  and  in  case  of  insolvency 
of  both  partners,  the  sum  so  contributed  by  him  to  the  business  is 
partnership  assets. 

4.  It  is  a  fraud  upon  partnership  creditors,  for  such  first  party, 

after  both  parties  have  become  insolvent,  to  release  to  his  associate 
all  interest  in  the  assets  of  the  business,  and  receive  therefor  from 
him  his  notes  for  the  $3,000  originally  contributed  to  the  business, 
payable  to  a  third  person,  who,  acquainted  with  all  the  facts  had 
loaned  the  same  to  such  first  party  to  invest  in  the  business,  a  part  of 
such  notes  being  endorsed  by  a  fourth  person,  secured  therefor  by  a 
mortgage  upon  the  copartnership  assets. 

6.  The  assignee  in  bankruptcy  of  such  copartnership  may  in 

equity  invalidate  such  transactions  as  fraudulent  and  void. 

In  Equity.  Bill  by  an  assignee  in  bankruptcy  to  annul 
a  fraudulent  transfer  by  the  bankrupts  of  their  copartnership 
assets  for  the  benefit  of  an  individual  creditor  of  one  of  the 
copartners. 

The  answer  denied  any  copartnership  between  the  bank- 
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rupts,  and  averred  that  the  bankrupt,  Rogers,  Jr.,  having 
borrowed  18,000  from  his  mother,  Frances  E.  Rogers,  loaned 
the  same  to  Golder,  who  in  consideration  of  a  release  from 
Rogers,  Jr.,  gave  his  notes  to  the  mother  for  the  same,  and  a 
mortgage  upon  his  business  assets  to  Elden  to  secure  him 
for  endorsing  a  part  of  the  notes ;  that  the  transaction  was 
without  fraud,  bona  fide^  and  valid. 

Replication  being  made  the  cause  was  heard  on  bill,  answer 
and  proof. 

Mr.  Charles  P.  Mattoeksj  pro  se.  and  Mr.  Edward  W.  Fozy 
solicitor,  with  him. 

Mr.  William  L.  Putnam^  solicitor  for  Frances  E.  Rogers. 

Mr.  FabiuM  M.  Ray^  solicitor  for  J.  T.  Rogers,  Jr. 

Mr.  John  Rand,  solicitor  for  E.  T.  Elden. 

Fox,  J.  The  plaintiff  as  assignee  of  D.  C.  Golder  &  Co., 
as  well  as  of  the  individual  members  of  the  firm,  has  brought 
this  bill  to  set  aside  a  transfer  made  by  John  T.  Rogers,  Jr., 
one  of  said  firm,  on  the  29th  daj  of  January  last,  of  his  inter- 
est in  the  copartnership  effects,  to  his  said  copartner  D.  C. 
Golder,  and  also  to  obtain  a  surrender  and  cancellation  of 
the  notes  given  by  said  Golder  to  Frances  E.  Rogers,  the 
mother  of  said  John  T.,  as  a  consideration  for  the  said  trans, 
fer,  for  the  sum  of  three  thousand  dollars,  two  of  which  notes, 
each  being  for  one  thousand  dollars,  were  endorsed  by  E.  T. 
Elden. 

It  appears,  that  on  the  24th  day  of  Sept.,  1878,  said  John 
T.  Rogers,  Jr.  and  D.  C.  Golder  entered  into  a  written  agree- 
ment by  which  said  Rogers  was  to  advance  to  said  Golder 
three  thousand  dollars  to  be  employed  by  said  Gt)lder  in  his 
business  as  a  manufacturer  of  ladies'  garments,  and  he  was 
also  to  contribute  for  the  common  benefit  all  his  time,  &c., 
to  the  best  of  his  ability  in  the  business ;  for  the  capital  and 
services  so  contributed  he  was  to  receive  from  said  Golder, 
the  sum  of  eleven  hundred  dollars  per  year.    The  agreement 
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further  stipulated,  that  the  capital  so  furnished  by  said 
Rogers  should  not  in  any  degree  be  held  responsible  or  lia- 
ble for  any  losses  in  the  business  during  the  year  ensuing, 
at  the  termination  of  which  time  said  Rogers  was  to  receive 
the  capital  contributed  by  him,  or  he  could  as  he  should  then 
elect  become  a  permanent  and  equal  partner  by  increasing 
his  capital  to  five  thousand  dollars.  The  agreement  then 
concludes  as  follows :  "The  said  John  T.  Rogers,  Jr.,  becomes 
a  partner  with  the  said  Dwight  C.  Golder  in  said  business 
from  this  date,  under  the  above  conditions,  the  firm  name  to 
be  Dwight  C.  Golder  &  Co." 

Rogers  borrowed  from  his  mother,  Frances  E.  Rogers,  the 
full  amount  of  three  thousand  dollars,  which  was  by  him 
paid  into  the  concern,  and  he  continued  to  give  his  time  and 
services,  as  required,  to  the  business  until  the  29th  day  of 
January.  His  name  appeared  on  the  business  card  of  Dwight 
C.  Golder  &  Co.  as  one  of  the  firm  comprised  of  Golder  and 
Rogers ;  all  the  business  was  transacted  in  the  firm  name, 
and  it  was  well  understood  in  the  community,  that  he  held 
himself  forth  to  the  public  as  a  member  of  and  jointly  inter- 
ested in  the  business  of  the  firm  of  Dwight  C.  Golder  &  Co. 
No  account  of  stock  was  taken  at  the  time  of  the  formation  of 
this  copartnership,  and  I  am  well  satisfied,  that  Rogers  from 
his  entire  ignorance  of  this  particular  branch,  as  well  as  his 
lack  of  experience  generally  in  business  matters,  was  very 
much  deceived  by  the  misrepresentation  of  Golder  as  to  his 
condition  and  standing  in  Sept.,  1873.  Large  debts,  to  a  very 
considerable  amount,  were  subsequently  contracted  in  the 
name  of  Dwight  C.  Golder  &  Co.  in  the  course  of  their 
business,  which  now  remain  unpaid,  and  the  only  means 
from  which  the  same  can  be  in  any  part  satisfied  is  from  the 
proceeds  of  sale  of  the  stock  formerly  belonging  to  Dwight 
C.  Golder  &  Co.,  and  there  is  not  sufficient  to  discharge  the 
full  amount. 

From  the  admissions  of  both  Golder  and  Rogers,  it  is 
shown  that  in  Jan.,  '74,  the  firm  was  deeply  insolvent ;  that 
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both  Grolder  and  Rogers  were  well  aware  of  their  condition, 
and  that  Rogers  was  desirous  of  withdrawing  with  his 
advance  of  98,000  from  the  business.  To  effect  this  there 
was  a  final  dissolution,  on  the  29th  day  of  January,  of  the 
firm  of  Dwight  C.  Golder  &  Co.,  and  Rogers,  by  an  instru- 
ment under  seal,  conveyed  to  Golder  in  consideration  of  the 
three  thousand  dollars,  all  his  right,  title  and  interest,  as  a 
member  of  the  firm,  in  and  to  all  the  stock  and  fixtures  of 
Dwight  C.  Golder  &  Co.,  together  with  all  his  interest  in  the 
rights,  credits  and  book  accounts  of  said  Dwight  C.  Golder  & 
Co.,  with  authority  to  use  the  name  of  said  Rogers  in  collect- 
ing the  same.  It  does  not  appear,  that  any  agreement  or 
understanding  was  had  between  Rogers,  Jr.  and  Grolder,  as  to 
the  debts  due  from  Dwight  C.  Golder  &  Co. ;  they  were  not 
assumed  by  Golder,  nor  did  he  in  any  way  agree  to  relieve  or 
indemnify  Rogers  from  his  liability  on  account  thereof. 

Mrs.  Rogers  was  desirous  of  receiving  the  amount  she  had 
loaned  her  son,  and  in  these  negotiations  was  represented  by 
her  husband  John  T.  Rogers,  who  is  shown  by  the  evidence 
to  have  been  fully  cognizant  of  the  pecuniary  condition  of 
Dwight  C.  Golder  &  Co.  and  that  they  were  then  insolvent ; 
and  Mrs.  Rogers  is,  of  course,  to  be  held  chargeable  with  all 
the  knowiedge  or  information  derived  in  this  respect  by  her 
agent,  whilst  in  the  conduct  of  her  business.  John  T.  Rogers 
therefore  would  not  accept  the  individual  security  of  Dwight 
C.  Golder,  in  payment  for  the  three  thousand  dollars,  but 
insisted  on  further  security ;  and  it  was  eventually  agreed 
between  Golder  and  himself,  he  acting  in  his  wife's  behalf^ 
that  Golder  should  make  three  notes  of  one  thousand  dollars 
each,  payable  in  two,  four,  and  six  months  to  Mrs.  Rogers, 
and  that  the  last  two  should  be  endorsed  by  Edward  T. 
Elden,  Golder's  father-in-law.  Elden  agreed  to  endorse  these 
notes,  on  condition  that  he  was  secured  therefor  by  a  mort- 
gage from  Golder  on  the  stock.  These  notes  were  made  and 
endorsed  as  agreed,  and  the  mortgage  was  given  by  Golder  to 
Elden,  which  not  only  secured  these  endorsements,  but  also 
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other  liabilities  of  Golder  to  Elden  for  a  very  considerable 
amount.  These  latter  claims  have  all  since  been  proved 
as  unsecured  claims  against  Golder's  estate  in  bankruptcy  by 
Elden,  and  Elden  has  relinquished  all  claims  under  his  mort- 
gage in  respect  to  them,  but  he  insists  that  his  mortgage  is 
a  valid  subsisting  security  for  his  endorsement  of  the  two 
notes  held  by  Mrs.  Rogers,  if  he  is  held  liable  as  endorser. 
The  petition  in  bankruptcy  was  filed  by  the  firm  creditors 
against  D.  C.  Golder  &  Co.,  Feb.  18, 1874. 

It  is  contended,  in  behalf  of  Mrs.  Rogers,  that  J.  T.  Rog- 
ers, Jr.,  did  not  become  a  copartner  with  Golder  by  their 
agreement  of  Sept.  24,  notwithstanding  the  statement  con« 
tained  therein  at  its  close,  ^^that  said  John  T.  Rogers,  Jr. 
becomes  a  partner  with  said  Dwight  C.  Golder  in  said  busi- 
ness from  this  date,  under  above  conditions,  the  firm  name 
to  be  Dwight  G.  Golder  &  Co. ;"  that  the  whole  instrument  is 
to  be  examined,  and  its  legal  effect  to  be  gathered  from  all 
contained  therein,  rather  than  from  any  single  clause,  and 
that  it  is  clearly  manifest,  that  although  the  parties  might 
have  supposed  a  copartnership,  inter  sese^  was  thereby  cre- 
ated, that  in  law  such  was  not  the  legal  result  of  the  entire 
instrument,  as  Rogers  was  not  to  have  any  right  or  interest 
in  the  property,  but  was  only  to  loan  the  concern  the  three 
thousand  dollars  for  one  year,  on  which  and  for  his  services 
during  that  time,  he  was  to  receive  a  fixed  compensation  of 
eleven  hundred  dollars,  in  no  way  dependent  on  the  profits 
or  loss  of  the  business ;  that  he  could  not  demand  any  account 
from  his  associate  ;  had  no  right  to  claim  that  accounts  ever 
should  be  kept  of  the  transactions,  and  that  it  was  expressly 
stipulated,  that  the  capital  contributed  by  Rogers  shall  not 
in  any  degree  be  held  liable  or  responsible  for  any  losses  in 
the  business  of  said  Dwight  C.  Golder  &  Co. 

Upon  this  branch  of  the  case,  the  court  is  of  the  opinion, 
that  the  construction  given  to  this  instrument  by  the  counsel 
for  Mrs.  Rogers  is  the  true  one,  and  that  the  latter  clause  in 
the  agreement,  that  Rogers  is  to  become  a  partner  with  Golder, 
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must  be  taken  ia  connectioii  with  the  stipulation  that  it  is  to 
be  "under  the  above  conditione,"  which  as  a  whole  are  not 
suflBcient  to  constitute  a  general  partnership,  as  between 
the  parties  to  such  agreement.  As  between  themselves, 
Golder  became  the  debtor  of  Rogers  for  the  amount  thus 
advanced,  and  the  same  was  not  at  the  risk  of  the  business. 
Rogers  acquired,  as  against  Giolder,  no  legal  interest  in  the 
effects  of  Dwight  C.  Golder  &  Co.,  but  the  legal  title  thereto 
was  in  Qolder  alone.  It  is  therefore  claimed  quite  strenu- 
ously, that  bj  the  dissolution  in  January  and  the  bill  of  sale 
from  Rogers  to  Golder  the  latter  acquired  nothing ;  that  oo 
interest  in  the  estate  of  D.  C.  Golder  &  Co.  whatever,  passed 
thereby  to  Golder,  as  the  whole  was  already  vested  in  bim, 
and  that  all  that  was  really  then  accomplished  was  the  repay- 
ment of  the  loan  of  three  tboiisand  dollars  by  Golder,  for 
which  he  was  indebted  to  Rogers,  the  same  being  made  to 
Mrs.  Rogers,  by  the  authority  of  her  son  in  satisfaction  of 
the  amount  for  which  he  was  then  indebted  to  her. 

As  between  Rogers,  Jr.  and  Golder,  it  may  well  be  conceded 

that  such  was  the  effect  of  the  arrangement ;  but  there  were 

others  who  were  alike  interested  in  the  property  of  Dwight  C. 

Golder  &  Co.,  who  were  no  parties  to  these  proceedings,  and 

whose  rights  should  not  be  compromised  thereby ;  and  these 

!  the  creditors  of  Dwight  C.  Golder  &  Co.,  who  are 

represented  by  the  complainant.     While  no  partnership 

■  aese  existed  between  Rogers  and  Golder,  yet  to  all 

nts  and  purposes,  so  far  as  the  creditors  of  Dwight  C. 

ler  &  Co.  were  interested,  Rogers  and  Golder  were  co- 

ners.     They  were  jointly  liable  as  copartners  for  all  the 

8  of  Dwight  C.  Golder  &  Co.,  and  the  property  held  and 

lired  in  the  name  of  the  firm  was  copartnership  property, 

:h  the  creditors  had  a  right  under  the  provisions  of  the 

trupt  act  to  claim  should  be  first  appropriated  to  the 

barge  of  the  firm  liabilities.    For  these  reasons  the  court 

s  that  both  Rogers  and  Golder  are  estopped  as  against 

Srm  creditors,  to  claim  that  the  property  which  had  been 
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acquired  in  the  firm  name  was  in  truth  the  property  of  Golder 
alone,  and  that  by  a  secret  agreement  between  them,  he, 
Rogers,  had  no  interest  therein.  It  is  not  claimed  that  firm 
creditors  were  cognizant  of  any  such  agreement ;  on  the  con- 
trary, all  their  dealings  were  with  the  firm  of  Dwight  C. 
Golder  &  Co. ;  they  sold  to  that  firm,  gave  credit  to  the  firm 
on  the  faith  of  the  firm  obtaining  the  title  to  the  purchases 
made.  Rogers  in  every  way  possible  held  himself  out  as 
liable  for  the  firm  debts,  and  that  the  firm  obtained  the  entire 
title  to  the  property  purchased  in  the  firm  name.  At  the 
time  of  the  dissolution,  he  again  sanctioned  this  view  of  his 
relation,  by  advertising  to  the  world  at  large  his  withdrawal 
from  the  firm,  and  his  transfer  of  all  interest  in  its  estate  to 
his  copartner ;  and  having  so  conducted  from  the  inception 
of  his  connection  with  the  business,  a  court  of  equity  is  bound 
in  respect  to  all  who  have  dealt  with  him,  trusting  to  that 
relation  as  the  true  one,  not  to  allow  him  to  insist  on  some- 
thing entirely  different,  and  thereby  derive  a  benefit  to  him- 
self and  his  individual  creditors,  in  fraud  of  his  copartnership 
creditors. 

The  rights  of  the  partnership  creditors  must  be  considered 
the  same,  as  if  the  copartnership  in  the  present  case  had  been 
of  the  ordinary,  usual  character,  and  are  not  to  be  affected  by 
the  secret  agreement  between  its  individual  members. 

Under  what  circumstances  can  one  member  of  a  firm,  con- 
vey to  his  copartner  the  partnership  effects,  so  that  the 
transfer  will  be  valid  and  effectual  against  the  firm  creditors 
and  the  assignee  in  bankruptcy  of  the  copartnership  7 

In  Wilson  vs.  Robertson^  21  N.  Y.,  692,  it  is  said,  "it  will 
be  conceded,  that  the  creditors  of  a  firm  are  legally  and 
equitably  first  entitled  to  the  partnership  effects.  Such  cred- 
itors have  a  claim  upon  the  joint  effects,  prior  to  every  other 
person,  which  the  court  will  enforce  and  protect  alike  against 
the  individual  partners  and  their  creditors.  *  *  An  appro- 
priation of  the  firm  property,  to  pay  the  individual  debts  of 
one  of  the  partners  is,  in  effect,  a  gift  from  the  firm  to  the 
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partner,  a  reservation  for  the  benefit  of  such  partner  or  his 
creditors  to  the  direct  injury  of  the  firm  creditors.  Can  it 
reasonably  be  doubted,  that  when  an  insolvent  firm  assign 
their  effects  for  the  payment  of  the  private  debts  of  a  member, 
for  which  neither  the  firm,  nor  the  other  members,  nor  the 
firm  assets,  nor  the  interests  of  the  other  members  therein, 
are  liable,  such  an  assignment  and  appropriation  are  a  direct 
fraud  upon  the  joint  creditors  of  the  assignors?" 

In  Ransom  vs.  Van  Deventer^  41  Barb.,  807,  it  was  decided : 

*^That  a  division  by  partners  of  the  copartnership  assets 
between  themselves,  and  the  transfer  of  such  assets  by  the 
individual  partners  in  payment  of  their  private  debts  when 
the  partnership  is  insolvent,  is  in  point  of  law  a  fraud  upon 
the  creditors  of  the  partnership. 

^^Such  a  transfer  of  the  partnership  effects  is  invalid,  as 
against  the  creditors  of  the  firm,  and  the  property  remains 
partnership  property,  until  it  comes  to  the  hands  of  a  bona 
fids  purchaser  for  a  valuable  and  new  consideration. 

^*If  the  person,  to  whom  the  property  is  transferred,  has 
notice  that  it  is  partnership  property,  and  he  takes  it  in  pay- 
ment of  a  precedent  debt,  he  will  not  be  deemed  a  bona  fide 
purchaser." 

In  that  case,  in  a  creditor*s  bill  by  plaintifb  as  judgment 
creditors  of  a  firm,  they  were  allowed  to  reach  the  pro- 
ceeds of  a  note  given  to  the  firm,  and  endorsed  over  to  a 
creditor  of  one  member  of  the  firm  by  the  consent  of  the 
other  members,  the  firm  being  insolvent ;  but  the  party  to 
whom  the  note  was  endorsed  was  entirely  ignorant  of  such 
insolvency.  The  learned  judge,  in  giving  the  opinion  of  the 
court  says,  ^^What  is  a  partnership  but  a  single  person  in  law, 
having  as  such,  debts  and  credits  and  rights  as  a  single  per- 
son? The  assignment,  or  transfer  without  assignment,  of 
the  property  of  an  insolvent  partnership,  is  precisely  the 
same  violation  of  the  rights  of  creditors  that  it  would  be  if  it 
were  in  fact  a  single  person,  and  the  gift  to  one  of  the  part- 
ners, or  to  his  creditors,  or  for  his  benefit,  does  not  vary  or 
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affect  the  principle.  It  is  the  giving  away  in  either  case,  of 
the  property  of  an  insolvent  debtor,  at  the  expense  of,  and 
in  fraud  of  his  creditors." 

In  a  late  case  before  the  New  York  court  of  appeals, 
Menagh  vs.  Whitwell^  62  N.  Y.,  146,  it  was  decided,  that  "a 
transfer  by  one  partner  of  an  interest  in,  or  a  lien  given 
by  him  upon  the  corpus  of  the  partnerahip  property  to  pay 
an  individual  debt,  although  made  with  the  consent  of  the 
other  partners,  is  fraudulent  and  void  as  to  the  creditors  of 
the  firm,  unless  the  firm  was  at  the  time  solvent,  and  sufficient 
property  remained  to  pay  the  partnership  debts." 

The  insolvency  in  the  present  case  is  clearly  established, 
and  there  would  be  sufficient  property  remaining  to  pay  out 
a  small  dividend  upon  the  company  liabilities,  if  this  amount 
of  $3,000  is  first  paid  therefrom ;  and  it  is  also  clearly  shown, 
that  both  of  the  partners,  as  well  as  the  agent  of  Mrs.  Rogers, 
at  the  time  well  knew  of  this  insolvency,  and  this  scheme 
was  adopted  for  the  payment  of  Mrs.  Rogers  by  Golder  from 
the  property  which  formerly  belonged  to  Dwight  C.  Golder 
&  Co.,  Rogers  still  remaining  liable  for  all  the  firm  debts. 

In  Be  Cook  ^  Gleasori^  3  Biss.,  127,  the  court  says,  "A  sale 
by  one  partner  to  his  copartner,  when  the  firm  is  insolvent 
and  upon  the  eve  of  bankruptcy,  which  if  upheld,  would 
operate  to  apply  the  property  of  the  retiring  partner  to  the 
payment  of  the  individual  debts  of  the  partner  purchasing, 
is  presumptively  fraudulent  as  to  the  firm  creditors,  and  the 
courts  should  set  aside  such  sale,  and  distribute  the  property 
as  firm  property  to  the  payment  of  the  firm  debts. 

If  the  legal  effect  of  such  transfer  would  be  to  change  the 
order  of  payment  and  prefer  certain  creditors,  the  private 
creditors  over  the  firm  creditors,  it  would  be  void  as  creating 
a  preference,  contrary  to  the  provisions  of  section  36  of  the 
bankrupt  act. 

It  is  claimed  further  in  behalf  of  Mrs.  Rogers,  that  if  the 
court  should  hold  that  the  property  of  Dwight  C.  Golder  & 
Co.,  notwithstanding  the  transfer  by  Rogers  to  Golder,  still 
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remained  company  property  liable  for  the  payment  of  firm 
liabilities,  that  the  remedy  of  the  plaintiff  is  to  be  songht  in 
the  marshalling  of  the  assets  and  postponing  the  payment  of 
Golder's  individual  liabilities,  until  the  partnership  liabilities 
are  fully  paid,  and  that  Mrs.  Rogers  should  be  allowed  to 
retain  her  claim  against  Golder,  as  promissor  of  the  notes,  in 
case  he  does  not  obtain  his  discharge  in  bankruptcy,  and 
should  also  be  permitted  to  collect  of  Elden  the  two  notes 
which  he  endorsed.  By  this  course  being  adopted,  it  is  said 
the  rights  of  the  creditors  will  be  fully  protected,  and  Mrs. 
Rogers  will  not  be  deprived  of  any  rights  to  which  she  is 
entitled. 

Courts  of  equity  are  not  in  the  habit  of  allowing  parties 
engaged  in  a  fraudulent  proceeding,  to  dictate  as  to  the 
course  to  be  adopted  by  those  whose  rights  are  affected  by 
such  proceedings ;  it  is  not  for  one  thus  situated  to  ask  the 
court  to  require  the  other  party  to  select  that  method  of 
redress,  by  which  the  guilty  party  will  derive  more  or  less 
advantage  from  his  fraud ;  on  the  contrary,  it  is  rather  the 
duty  of  the  court,  and  of  all  parties  interested,  to  sanction 
that  method  of  redress,  which  will  be  most  likely  to  prevent 
further  attempts  of  a  similar  character,  and  to  compel  parties 
to  abstain  from  all  schemes  in  violation  of  law.  A  court 
of  equity  will  not  lend  its  aid,  so  as  to  require  a  party  to 
adopt  that  course  which  shall  render  the  fraudulent  conduct 
of  a  party  as  profitable  and  advantageous  as  possible  to  him. 

These  proceedings  of  Jan.  29  were,  according  to  the 
authorities  before  cited,  fraudulent  and  void  as  to  the  firm 
creditors ;  and  the  assignee  of  the  firm,  by  this  bill,  asks  that 
they  may  be  so  decreed  and  set  aside,  and  that  the  property 
may  come  to  his  hands  unincumbered  thereby,  and  without 
any  cloud  upon  the  title  as  individual  property  of  Golder, 
but  on  the  contrary  as  being  the  estate  of  Dwight  C.  Golder 
&  Co. 

In  cases  of  this  description,  the  courts  in  bankruptcy  have 
frequently  adjudged  such  transfer  by  a  partner  to  his  copart- 
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ner  as  void,  and  that  the  property  still  remained  firm  prop- 
erty ;  and  when  property  has  been  thus  fraudulently  con- 
veyed, an  assignee  may  resort  to  a  court  of  equity,  to  recover 
the  same  for  the  benefit  of  the  estate.  As  said  by  Curtis,  J., 
in  Carr  vs.  Hilton^  1  Curtis,  284,  ^^A  fraudulent  conveyance 
is  no  effectual  conveyance  as  against  the  interests  intended  to 
be  defrauded.  *  *  The  case  of  the  assignee  is,  therefore, 
that  the  lands  in  question  are  the  property  of  the  debtor,  and 
that  he  prays  the  aid  of  this  court  to  remove  an  apparent 
cloud  upon  his  title,  which  though  void,  interferes  with  the 
discharge  of  his  ofScial  duty."  It  would  be  difficult  to  find 
language  more  applicable  tp  the  present  case.  Here  copart- 
nership estate  has  come  to  the  hands  of  the  assignee  as  be- 
longing solely  to  the  firm,  with  a  cloud  upon  it  by  reason  of 
the  proceedings  which  are  here  sought  to  be  impeached.  The 
legal  title  stood  in  Golder  alone  when  the  property  passed 
to  the  assignee,  but  this  had  been  procured  through  the  fraud 
of  the  parties,  and  the  property  in  truth  belonged  to  the  firm 
as  respects  the  rights  of  the  firm  creditors  in  relation  to  it, 
and  it  is  to  remove  this  cloud  and  restore  the  true  condition 
of  things  which  are  asked  for  by  this  bill.  As  remarked 
by  Judge  Curtis,  page  287,  "In  my  opinion  the  property 
fraudulently  conveyed  is  to  be  deemed  property  of  the  bank- 
rupt, and  was  by  the  decree  vested  in  the  assignee.  This 
enables  him  to  maintain  the  bill." 

The  14th  section  of  the  bankrupt  act  expressly  declares, 
that  ^^11  the  property  conveyed  by  the  bankrupt,  in  fraud  of 
his  creditors,  *  *  shall  in  virtue  of  the  adjudication  of 
bankruptcy  and  the  appointment  of  the  assignee,  be  at  once 
vested  in  such  assignee,  and  he  may  sue  for  and  recover  the 
said  estate." 

The  firm,  in  fraud  of  their  creditors,  made  a  transfer  of 
the  firm  property  to  one  of  the  members  of  the  firm.  The 
case  is  brought  within  this  section  most  clearly,  and  the 
assignee  is  authorized  thereby  to  recover  the  same. 

In  Pratt  vs.  Curt%9^  6  B.  R.,  144,  s.  c.  2  Low.,  87,  Lowell,  J., 
says,  "Great  confusion  would  arise  from  any  rule,  which  re- 
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quired  creditors  to  follow  the  property  on  their  own  account ; 
*  *  and  on  the  other  hand,  full  power  is  given  to  this  court, 
to  set  aside  all  fraudulent  conveyances  by  which  creditors 
are  affected,  and  to  marshal  all  assets."* 

The  present  case  is  quite  similar  to  Re  Waiteiy  1  Low., 
207,  and  to  Re  Johnson  ^  Stowers^  2  Low.,  129.  By  a  dis- 
solution of  the  firm  when  insolvent,  and  an  application  of 
the  firm's  property  to  the  payment  of  the  private  debts  of 
the  partners,  a  fraud  was  attempted  in  the  way  of  a  prefer- 
ence in  violation  of  the  bankrupt  law.  In  this  latter  case. 
Judge  Lowell  says,  "The  point  to  which  I  now  refer  is  this : 
when  the  bankrupt  act  lays  down  a  positive  rule  of  distribu- 
tion of  the  joint  and  separate  assets,  and  creates  a  fraud  before 
unknown,  called  a  preference,  it  is  obvious  that  partners,  who 
owe  debts  of  both  kinds,  may  commit  that  fraud,  by  con- 
veying their  joint  property  to  a  separate  creditor,  or  even  by 
dissolving  their  firm  and  dividing  their  property,  and  thus 
working  out  a  preference  to  all  their  separate  creditors." 

The  assignee  in  the  present  case  has  certainly  good  cause 
for  resorting  to  this  remedy,  and  for  asking  a  complete  rescis- 
sion of  the  contract  made  at  time  of  dissolution,  and  for  a 
surrender  and  cancellation  of  the  notes  given  by  Grolder  to 
Mrs.  Rogers ;  because  if  Mrs.  Rogers  is  allowed  to  retain  the 
notes  and  enforce  her  remedy  against  Elden  as  endorser, 
Elden  in  his  turn  would  assert  the  validity  of  his  mortgage, 
which  he  held  as  security  for  such  liability.  It  may  be,  that 
the  assignee  might  be  in  a  condition  to  defend  against  such 
claim  of  Elden,  and  establish  its  invalidity  under  the  pro- 
vision of  the  bankrupt  law ;  but  the  result,  on  the  evidence 
now  before  the  court,  is  not  entirely  free  from  doubt,  and 
the  assignee,  therefore,  should  not  be  compelled  to  take  the 
risk  of  a  lawsuit,  and  rely  upon  establishing  a  successful 
defense  against  a  security  upon  the  property,  given  to  the 
endorser  at  the  time  he  assumed  the  liability.  In  the  opinion 
of  the  court,  the  whole  transaction  being  in  fraud  of  the  firm 
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creditors,  and  it  being  the  duty  of  the  assignee  to  protect 
their  rights,  he  was  well  justified  in  Striking  at  the  root  of 
the  evil,  instead  of  endeavoring  bj  circuitously  striving  to 
avoid  in  part  its  bad  effects ;  and  these  participants  in  the 
fraud  have  no  cause  for  complaint,  if  thereby  thej  are 
deprived  of  all  benefit  from  their  fraudulent  schemes,  instead 
of  being  permitted  to  derive  a  partial  advantage  therefrom, 
by  the  assignees  pursuing  a  different  course.  Expcbcto  Ulieito 
non  oritur  actio. 

The  transfer  to  Mrs.  Rogers  of  the  Golder  notes  was  most 
clearly  a  fraudulent  preference  by  John  T.  Rogers,  Jr.  of  his 
individual  creditor,  and  was  therefore  a  fraud  upon  his  other 
creditors ;  and  for  this  cause,  she  could  not  be  allowed  to 
retain  the  notes,  and  withhold  them  from  the  plaintiff  in  his 
capacity  of  assignee  of  John  T.  Rogers,  Jr.  But  upon  the 
other  grounds,  I  think  there  has  been  sufficient  shown  to  set 
aside  the  whole  transaction,  and  require  Mrs.  Rogers  to 
surrender  up  and  cancel  the  notes  of  D.  C.  Golder,  received 
by  her  in  satisfaction  of  her  claim  against  John  T.  Rogers,  Jr., 
and  it  is  so  ordered  and  decreed. 

Bill  dismisBed  as  to  Golder  without  costs. 
Decree  for  complainant  against  the  other  respondents. 


WM.  W.  THOMAS,  Assigkeb,  vs.  EBEN  WOODBURY. 

Febbuart,  1875. 

1.  The  act  of  June  22,  1874,  is  inapplicable  to  a  suit  in  equity  by 

an  assignee  in  bankruptcy  to  recover  a  preference  made  in  fraud  of 
the  bankrupt  act  of  1867,  where  the  bankruptcy  proceedings  were 
compulsory  and  commenced  prior  to  Dec.  1, 1878. 

2.  The  payee  and  endorser  of  a  note,  paid  by  the  maker  in  the 

usual  course  of  business  to  the  holder  within  four  months  of  bank- 
ruptcy proceedings  against  the  maker,  is  not  chargeable  with  taking 
a  preference  under  the  bankrupt  act,  when  he  neither  receiyed  the 
money,  nor  prooured,  suggested^  or  aided  its  payment,  even  though 
he  knew  of  the  maker's  insolvency. 


660  DISTRICT   COURT, 

Thomas  m.  Woodbuiy. 

8.  Money  paid  to  the  endorser,  or  by  bis  procarement  or  arrange- 
ment to  the  holder,  by  the  maker,  with  intent  to  giTe  a  preference, 
the  endorser  having  reasonable  canae  to  believe  the  maker  to  be 
insolvent,  if  paid  within  four  months  of  bankruptcy  proceedings  in 
a  fraudnlent  preference  under  the  bankrupt  act. 

4.  An  EzpreM  Ag^nt,  being  an  endorser  who  receives  from  the 

maker  of  the  note  endorsed  money  to  pay  it,  and  forwards  tiie  same 
to  the  holder,  does  not  thereby  personally  receive  the  money,  nor 
procure,  suggest  or  aid  in  the  payment  of  the  note. 

5.  An  endorser,  who  receives  from  the  maker  of  a  note  part  thereof, 

and  loans  him  the  balance  needed  to  pay  it,  and  with  these  suma 
does  pay  it,  is  not  chargeable  with  taking  a  preference  beyond  the 
amount  paid  to  him  by  the  maker. 

Ik  Equity.  Bill  by  the  assignee  of  a  bankrupt  to  recoyer 
from  the  payee  and  endorser  of  the  bankrupt's  notes  sums 
received  by  him  in  payment  of  the  same  as  a  preference  in 
fraud  of  the  bankrupt  act  of  1867. 

The  respondent  by  answer  denied  all  reason  to  believe  that 
his  debtor  was  insolvent  when  he  paid  the  notes,  and  averred 
that  whatever  payments  the  bankrupt  made  were  to  innocent 
holders  of  the  notes  endorsed  in  the  usual  course  of  business, 
and  insisted  that  he  could  not  be  held  liable  for  payments 
made  to  others  without  his  knowledge,  aid  or  procurement. 

Mr.  William  W.  TAomaSy  Jr,^  solicitor  for  assignee. 

Mr.  Almon  A.  Strout  and  Mr.  Q-eo.  F.  SblmeSy  solicitors 
for  respondent. 

Fox,  J.  This  is  a  bill  in  equity  brought  by  an  assignee  in 
bankruptcy,  to  recover  from  the  defendant,  the  amount  of 
three  notes,  payable  by  the  bankrupt  to  the  defendant  and  by 
him  endorsed,  and  paid  within  four  months  of  the  commence- 
ment of  bankruptcy  proceedings,  so  as  to  constitute,  as  is 
alleged,  a  fraudulent  preference  within  the  provisions  of  the 
bankrupt  act.  The  petition  was  filed  against  said  Carpenter 
by  his  creditors  on  the  firat  day  of  January,  A.  D.  1878,  and 
this  bill  was  instituted  on  the  11th  of  May,  1874,  prior  to  the 
act  of  June  22,  1874,  amendatory  of  the  bankrupt  law. 
These  amendments  are  not  applicable  to  and  can  have  no 
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effect  upon  the  rights  of  the  parties  to  this  suit,  as  being  a 
case  of  compulsory  bankruptcy  instituted  prior  to  Dec.  1, 
1873.  See  opinion  of  Treat,  J.,  in  Singer  vs.  Sloan^  11  B.  R., 
438,  and  cases  there  cited. 

Carpenter  resided  at  Houlton  in  Aroostook  County,  and  was 
a  surveyor  and  scaler  of  timber  and  interested  to  some  extent 
in  wild  lands  and  lumbering  operations  therein.  His  supplies 
were  obtained  from  the  defendant,  who  for  many  years  has 
been  a  trader  at  Houlton  in  good  standing,  and  also  agent 
for  the  Eastern  Express  Co.  The  first  note  paid  by  the  bank- 
rupt, which  is  charged  as  a  fraudulent  preference,  was  for 
*1,200,  and  fell  due  Oct.  14-17,  1872,  and  it  is  important  to 
ascertain  the  standing  and  condition  of  Carpenter  at  that 
date,  and  whether  he  was  or  not  insolvent.  It  appears  in 
evidence,  that  besides  his  indebtment  to  the  defendant  on  this 
note  of  $1,200,  he  was  at  that  date  also  indebted  to  the  defend- 
ant for  supplies  to  the  amount  of  about  $2,500,  and  to  Wm; 
B.  Hayford,  on  account  for  more  then  $1,000.  He  had  also 
become  liable  to  the  holder  of  five  drafts,  drawn  upon  him  in 
June  and  July  by  S.  M.  Ward,  and  by  him  accepted,  the 
whole  amounting  to  over  $2,900.  These  drafts  were  payable 
some  in  ninety  days,  and  some  in  four  months,  and  although 
demanded  were  never  paid  by  the  acceptor  or  any  other  party. 
On  Oct.  14,  the  date  of  maturity  of  the  $1,200  note.  Carpenter 
sold  all  the  real  estate  he  owned  to  Powers,  and  after  paying 
the  mortgage  then  outstanding  upon  this  property,  he  had  left 
about  $3,700,  barely  enough  to  discharge  the  notes  endorsed 
by  the  defendant.  On  that  day,  Oct.  14,  four  of  the  paid  ac- 
ceptances, amounting  to  nearly  $1,800,  were  overdue,  one  hav- 
ing fallen  due  on  Sept.  17  th  and  the  others  Oct.  4th  and  5th. 

There  is  no  evidence  that  Carpenter  had  any  other  property 
on  Oct.  14,  than  the  real  estate  which  he  then  sold.  The 
avails  therefrom  were  not  sufficient  to  pay  fifty  per  cent,  of  his 
outstanding  liabilities.  Some  of  these  liabilities  were  his  nego- 
tiable paper  which  had  gone  to  protest,  and  had  been  over- 
due for  weeks,  and  which  from  the  testimony  of  the  bankrupt, 
85 
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he  neither  had  the  purpose  nor  ability  to  discharge.  Under 
these  circumstances,  it  is  quite  clear  that  on  the  14th  of  Oct. 
the  bankrupt  was  hopelessly  insolvent ;  and  it  is  equally  clear, 
that  the  defend&nt  had  good  reason  to  know  and  believe  such 
to  have  been  the  condition  of  the  bankrupt  at  that  time. 

He  must  of  course  have  well  known  the  extent  of  his  own 
liabilities  on  the  bankrupt's  account,  and  he  also  knew  that  the 
acceptances  of  the  said  drafts,  or  of  some  of  them  at  least  were 
not  paid  by  Carpenter.  The  defendant  in  his  examination 
taken  Sept.  28, 1873,  states,  ^^My  impression  is,  that  I  first 
knew  that  J.  C.  Carpenter  was  in  embarrassed  circumstances 
in  September,  1872.  I  do  not  think  that  I  had  any  such 
knowledge  until  Elias  Thomas  &  Co's  draft  was  sent  to  me 
ifor  collection.  I  knew  before  that,  that  he  had  some  t3X>uble 
;in  meeting  his  bills  as  they  matured,  but  I  did  not  know  that 
he  was  on  the  eve  of  failure.  I  had  no  difficulty  in  collecting 
my  own  bills  of  him  before  that  draft  was  sent  me  to  my 
knowledge.  *  *  I  think  that  1  remember  receiving  a  draft 
on  Carpenter  drawn  by  Mr.  Ward,  payable  to  Elias  Thomas  & 
Ca  It  was  sent  to  me  as  express  agent  for  collection.  When 
it  came.  Carpenter  was  away.  When  he  came  back  we  notified 
him  that  it  was  there,  and  he  said  that  ^he  should  pay  no 
dnore  of  Mr.  Ward's  drafts.'  " 

This  draft  was  for  $819.69  dated  June  16, 1872,  on  ninety 
days,  accepted  by  Carpenter,  and  fell  due  Sept.  19, 1872.  It 
also  appears  .that  Herring,  a  notary  at  Houlton,  on  the  4ih 
day  of  October,  1872,  protested  for  non-payment,  at  the 
request  of  the  Eastern  Express  Company,  another  acceptance 
of  Carpenter's  of  one  of  the  Ward  drafts  for  $245.04  due  that 
day  and  payable  to  Whitney  &  Thomas.  Knowledge  of  the 
non-payment  of  each  of  these  drafts  by  the  bankrupt  is  there- 
fore brought  directly  home  to  the  defendant,  prior  to  Oct.  Ist, 
and  he  is  to  be  held  chargeable  as  the  law  then  was,  with 
all  the  information  which  he  could  have  obtained  on  reason- 
able inquiry,  and  it  is  quite  manifest  that  with  the  knowledge 
of  the  non-payment  of  these  acceptances,  and  of  the  bankrupt's 
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intention  not  to  pay  any  further  sums  on  Mrs.  Ward's  account, 
the  defendant  must  have  learned  of  the  condition  of  the  bank- 
rupt, and  that  he  was  then  utterly  insolvent. 

The  defendant,  in  his  deposition,  has  undertaken  to  explain 
away  his  statement  made  in  his  examination  touching  his 
knowledge  of  Carpenter's  failure  to  meet  his  bills,  &c.,  but 
in  the  opinion  of  the  court  with  but  little  success.  The  state- 
ment given  by  a  party,  of  his  knowledge  of  the  pecuniary 
condition  of  a  bankrupt,  made  without  assistance  and  before 
he  is  aware  of  any  controversy  in  relation  thereto,  is  always 
much  more  reliable  and  satisfactory  to  the  court,  than  one  sub- 
sequently prepared  to  meet  the  emergency  of  the  cause,  when 
it  is  manifest,  that  the  former  statements,  if  allowed  to 
remain  unchanged,  are  quite  inconsistent  with  any  valid 
defense. 

The  note  of  91,200,  was  dated  June  15, 1872,  and  payable 
on  four  months  at  any  bank  in  Bangor,  and  was  given  to 
defendant  in  renewal  of  a  note  of  Carpenter's  for  $1,150,  dated 
Feb.  15,  1872.  This  last  note  was  received  from  Carpenter 
by  defendant  in  payment  for  supplies,  was  negotiated  by  him 
to  Margerson  &  Sons,  and  was  discounted  at  a  bank  in  Ban- 
gor, and  not  being  paid  at  maturity,  was  renewed  by  the  |il,200 
note,  the  difference  being  discount,  expenses,  &c.  When  this 
last  note  fell  due,  it  was  in  one  of  the  Bangor  banks,  and 
Carpenter  brought  to  the  Eastern  Express  office  at  Houlton 
f  1,200,  to  be  forwarded  to  pay  the  note.  This  amount  wiis 
received  by  Mclntire,  the  clerk,  and  also  financial  agent  of 
defendant,  at  the  store  of  defendant,  which  was  also  the  office 
of  the  Express  Company,  and  was  forwarded  by  the  Express 
Company  to  Margerson  &  Upton,  they  being  advised  of  the 
purpose  for  which  the  money  was  sent  by  Carpenter,  by  a  let^ 
ter  written  Oct.  15,  by  Mclntire  in  behalf  of  the  defendant 
This  money  was  received  at  Bangor  by  Margerson  &  Upton 
and  the  note  was  paid  thereby  and  sent  to  defendant. 

It  is  not  shown  that  the  defendant  personally  had  any  part  in 
the  payment  of  this  note,  or  that  its  payment  was  in  any  way 
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instigated  or  suggested  by  him.  So  far  as  appears,  it  was  the 
act  of  Carpenter,  meeting  his  negotiable  paper  at  maturity, 
in  the  regular  course  of  his  business,  through  the  Express 
Company,  a  common  carrier,  bound  to  receive  and  forward 
the  funds  for  that  purpose,  the  defendant  not  being  in  any 
way  an  actor  or  promoter  of  the  affair,  or  doing  anything  in 
that  behalf.  The  acts  of  Mclntire  in  forwarding  the  pack- 
age of  money  were  done  by  him  as  the  agent  of  the  Express 
Company.  He  was  obliged  to  perform  them  and  would  not 
have  been  justified  in  refusing  so  to  do,  neither  could  Wood- 
bury himself,  being  the  agent  of  the  Express  Company,  have 
declined  to  forward  the  package  by  the  Express  Company  if 
he  had  received  it  for  that  purpose  instead  of  his  clerk  Mc- 
lntire; and  in  my  view,  the  payment  of  this  note  must  be  con- 
sidered the  same  as  if  Carpenter  had  himself,  without  the 
knowledge  or  suspicion  of  the  defendant,  gone  personally  to 
the  bank,  and  there  paid  and  taken  up  the  note  with  his  own 
funds,  and  without  the  same  being  known  by  any  other  party. 
The  facts  relating  to  the  other  notes  are  somewhat  different 
March  15, 1872,  Carpenter  being  indebted  to  Woodbury  for  sup- 
plies, paid  him  on  account  thereof,  $1,545,  by  his  note  on  four 
months ;  this  note  was  transferred  by  defendant  to  Twitchell 
&  Champlain  of  Portland,  and  it  was  discounted  at  one  of  the 
banks  in  this  city.  When  it  fell  due.  Carpenter  was  not  able 
to  pay  it,  as  his  lumber  was  not  through  the  boom,  and  to 
renew  the  same,  made  a  new  note  for  $1 ,606.80,  dated  July 
15,  payable  to  the  order  of  the  defendant  in  four  months -at 
any  bank  in  Portland.  This  note  was  endorsed  by  defendant 
and  sent  by  him  to  Twitchell,  Champlain  &  Co.,  and  the  same 
was  discounted,  the  proceeds  being  applied  to  the  payment 
of  the  former  note,  the  discount  and  expenses.  This  last 
note  fell  due  Nov.  15-18,  and  was  paid  by  Carpenter  under 
the  following  circumstances,  as  stated  by  defendant  in  his 
deposition.  ^^Mr.  Carpenter  a  few  days  before  the  note  came 
due,  I  think  on  the  9th  of  November,  came  into  my  store 
which  was  also  the  Express  office,  to  send  some  money  to 
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Twitchell  &  Champlain  to  pay  his  note,  which  we  supposed 
was  held  by  them.  I  think  he  made  some  inquiry  as  to  the 
expense  of  sending  the  money.  *  *  We  gave  him  the  infor- 
mation. He  said  that  he  had  been  trying  to  get  a  draft  to 
send  in  place  of  the  money,  and  that  he  could  not  get  one. 
I  asked  Mclntire  if  we  had  any  funds  on  which  we  could 
draw.  He  replied  that  there  was  a  balance  in  Bangor  due  us 
of  about  fl,700.  It  was  said  by  one  of  us  that  Carpenter 
wanted  about  11,606  to  pay  a  note  to  T.,  C.  &  Co.  Mclntire 
replied  that  he  could  let  him  have  this  check,  and  T.,  C.  & 
Go.  would  give  us  credit  for  the  balance.  He  counted  out 
5fl,606  and  paid  it  over  to  Mclntire,  and  requested  him  to 
send  the  draft  and  get  his  note.''  The  defendant  denies  that 
there  was  previously  anything  said  or  done  by  him  to  induce 
Carpenter  to  pay  this  amount. 

A  draft  of  $1,700  was  sent  by  Woodbury  to  T.,  C.  &  Co., 
drawn  on  Wheelright,  Clark  &  Co.,  Bangor,  with  directions 
to  appropriate  $1,606  to  payment  of  Carpenter's  note,  and  to 
credit  defendant  with  the  balance  on  account,  which  direc- 
tions were  complied  with,  and  the  note  of  Carpenter's  was  sent 
back  to  Woodbury.  This  payment  was  made  by  Woodbury, 
by  his  own  draft,  and  was  his  individual  personal  act,  and  not 
in  any  respect,  any  thing  done  by  him  as  agent  for  the 
Express  Co. 

Woodbury  here  becomes  an  actor  in  making  this  payment. 
He  receives  the  amount  of  the  note  from  Carpenter  a  week  or 
more  before  its  maturity,  and  when  the  time  of  payment 
arrives,  forwards  a  draft  drawn  by  him  on  another  party  for 
a  larger  amount,  with  instructions  to  pay  the  Carpenter  note 
from  the  proceeds,  and  apply  the  balance  to  his  credit  on 
account.  By  so  doing  his  own  actions  make  him  a  recipient 
of  the  payment.  The  money  is  brought  home  to  him.  He 
receives  it,  well  knowing  that  Carpenter  is  insolvent,  and  that 
he  intends  a  preference.  He  aids  and  assists  in  perfecting 
and  completing  this  preference,  and  does  his  part  therefore  in 
accomplishing  a  preference  which  he  knew  the  law  would  not 
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sanction  and  sustain.  Knowing  all  that  he  did,  the  law 
required  of  him  to  withhold  this  payment,  and  prevent  Car- 
penter from  completing  it ;  and  he  certainly  should  not  have 
taken  any  part  in  aiding  Carpenter  in  his  purpose  to  defeat 
the  provisions  of  the  bankrupt  act. 

A  third  note  was  given  by  Carpenter  to  Woodbury,  Aug. 
17,  1872,  in  payment  for  supplies,  for  the  sum  of  9900,  oa 
four  months  payable  at  any  bank  in  Portland.  This  note  was 
endorsed  by  Woodbury  to  C.  J.  Walker  &  Co.,  and  was  dis- 
counted at  the  First  National  Bank ;  it  fell  due  Dec.  17-20. 
A  few  days  before  its  maturity.  Carpenter  went  to  defendant 
and  informed  him  he  had  not  money  enough  to  pay  this  note, 
and  wanted  to  borrow  enough  to  pay  it,  and  would  pay  in  a 
few  days.  Defendant  told  his  clerk  to  let  him  have  enough 
money  to  make  up  what  he  was  short,  and  to  give  him  a  draft 
on  Wheelwright  &  Clark  for  $900,  and  take  what  bills  he  had 
and  his  due  bill  for  the  balance. 

Carpenter  paid  Mclntire  (889,  and  borrowed  of  Woodbury 
$t561,  for  which  he  gave  his  due  bill,  and  the  $900  draft  was 
sent  by  defendant  to  C.  J.  Walker  &  Co.,  Dec.  16,  with 
instructions  to  pay  Carpenter's  note  therewith.  Walker  tes- 
tifies, he  paid  the  note  with  this  draft,  and  he  thinks  he 
returned  the  note  to  defendant,  as  it  was  customary  with  him 
to  return  notes  when  paid  to  the  party  from  whom  he  received 
the  money,  and  he  had  nothing  to  do  with  Carpenter  in  this 
matter.  So  far  as  the  $339  paid  to  defendant  by  Carpenter, 
are  in  question,  the  case  is  in  all  respects  similar  to  the  pay- 
ment of  the  note  of  $1,606.  But  it  is  claimed  by  the  assignee 
that  Woodbury  having  lent  Carpenter  the  sura  of  $561,  to 
pay  the  residue  of  the  note,  and  it  having  thereby  become 
Carpenter's  property,  and  been  subsequently  applied  to  the 
payment,  he  has  some  right  to  recover  this  portion  of  the 
payment  as  being  a  fraudulent  preference,  as  that  paid  by  his 
own  funds. 

Such  a  ruling  would  certainly  not  be  equitable  or  just  as 
between  the  parties,  and  the   assignee,  demanding  equity, 


MAINE,  1875.  667 


Thomas  vs.  Woodbury. 


should  conform  to  it  in  his  requirements.  The  whole  is  to  be 
received  as  one  transaction.  Carpenter  has  not,  in  fact,  paid 
from  his  own  money,  which  his  creditors  had  a  right  to  expect 
should  be  applied  to  the  satisfaction  of  their  claims,  anything 
beyond  the  $889,  which  belonged  to  him.  The  defendant 
has,  in  reality,  paid  from  his  funds  the  remainder  of  the  note, 
and  should  not  be  held  accountable  to  the  estate  therefor, 
as  the  estate  of  the  bankrupt  has  not  in  any  manner  been 
reduced  by  such  payment.  Before  this  payment  was  made, 
Carpenter  was  indebted  the  full  amount  of  the  $900,  and  it 
could  have  been  proved  against  his  estate  in  bankruptcy. 
He  has  taken  of  defendant's  money  t>561  to  pay  a  balance 
due  them,  for  which  he  is  now  indebted  to  the  defendant. 
There  has  been  in  this  transaction  a  mere  change  of  creditors 
for  this  sum  of  9661,  and  the  assignee  has  no  cause  of  com- 
plaint in  that  behalf. 

The  testimony  in  the  cause  establishes  that  at  the  time  of 
the  payment  of  these  three  notes  by  the  bankrupt,  he  was 
insolvent  and  that  his  insolvency  was  well  known  to  defend- 
ant. If  any  doubt  could  exist  in  the  mind  of  Carpenter, 
respecting  the  purpose  and  intent  of  defendant  in  paying 
these  notes  on  the  18th  of  October  when  the  $1,200  was  paid, 
certainly  there  could  be  no  possibly  question  upon  that  sub- 
ject in  November  when  the  second  note  was  paid.  At  that 
time  defendant  could  not  but  be  aware  of  Carpenter's  absolute 
refusal  to  pay  his.  Ward's,  acceptances,  and  that  he  had  allowed 
them  to  go  to  protest ;  that  he  had  in  Oct.,  when  the  $1,200 
note  fell  due  disposed  of  all  his  lands  to  Powers,  and  had 
promptly  paid  therefrom  his  note  for  $1,200,  the  consideration 
of  which  had  been  supplies  for  his  lumbering  operations,  of 
which  he  had  personally  received  the  benefit,  and  which  fi-om 
his  conduct  in  paying  it,  instead  of  his  overdue  acceptances,, 
defendant  must  have  understood  he  deemed  of  such  a  charac- 
ter as  to  require  at  his  hands  protection  and  preference,  rather 
than  his  other  liabilities.  This  view  must  have  been  even 
more  convincing  and  conclusive  as  to  Carpenter's  purpose  in 


668  DISTRICT  COURT, 

Thomas  m.  Woodbury. 

November  when  he  came  to  defendant,  money  in  hand,  readj 
prepared  to  pay  the  full  amount  of  the  $1,606,  also  g^ven 
defendant  for  supplies;  and  the  court  entertains  no  doubt  that 
both  parties  well  understood  that  Carpenter  was  to  take  care 
of  and  discharge  this  class  of  his  liabilities  to  the  entire  exdu- 
sion  of  hill  other  indebtment. 

The  law  upon  this  subject  of  preference  of  endorsers  by  the 
maker  of  negotiable  paper  outstanding  in  bands  of  third  par- 
ties was  very  fully  examined  by  Leavitt,  J.,  in  Ahly  Jr*^  vs. 
Thomer,  8  B.  R.,  118. 

This  was  a  bill  in  equity  to  recover  of  the  defendants  the 
amount  of  certain  notes  which  had  been  paid  by  the  bankrupts. 
It  appeared  that  the  bankrupts  residing  at  Memphis,  obtained 
the  endorsement  of  Thomer  who  resided  at  Cincinnati  upon 
their  note  for  $5,000.  This  note  was  discounted  at  Cincinnati. 
It  was  not  paid  at  maturity,  and  was  renewed  by  the  same  par- 
ties. The  renewal  note  fell  due  January  28,  1868.  On  the 
16th  of  January,  defendant  received  from  the  makers  drafts 
on  New  York  for  $6,300,  with  instructions  to  apply  them  to 
the  payment  of  this  note.  These  drafts  were  accepted  by  the 
holder  in  payment  of  the  note,  and  the  note  was  cancelled, 
the  difiference  of  $300  between  the  note  and  the  draft  was 
paid  to  the  wife  of  the  bankrupt.  It  appearing  that  the  bank- 
rupt was  then  insolvent,  and  that  this  note  was  paid  with  a 
view  to  a  preference  of  Thomer  over  the  other  creditors,  and 
that  he  had  reasonable  cause  to  believe  the  makers  were  insol- 
vent, the  court  decided  that  Thorner's  liability  as  creditor 
was  such  that  the  payment  enured  to  his  benefit,  within  the 
meaning  of  85th  sec.  of  the  bankrupt  act,  and  that  he  was 
liable  to  refund  to  the  assignee  the  full  amount  so  paid. 

This  case  is  identical  therefore,  with  the  present  so  far  as  the 
last  two  payments  are  involved,  substituting  the  names  of  the 
parties  in  the  present  suit  in  that,  with  a  change  of  the 
amounts,  and  it  would  present  the  very  case  now  before  us ; 
and  no  reason  can  be  given  why  it  should  not  control  the 
result  in  this  suit. 
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In  Bartholomew  vs.  Bean^  18  Wall.,  641,  Miller  J.,  deliver- 
ing the  opinion  of  the  Supreme  Court  says: 

'*If  the  money  had  been  paid  to  him,"  the  endorser,  "directly, 
instead  of  the  holder  of  the  note,  it  could  have  been  recov- 
ered ;  or  if  this  money  or  other  property  had  been  placed  in  his 
hand  to  meet  the  note,  or  to  secure  him  instead  of  paying  it  to 
the  bankers,  he  would  have  been  liable.  *  *  It  is  very  obvious 
that  the  statute  intended  in  pursuit  of  its  policy  of  equal  distri- 
butions, to  exclude  both  the  holder  of  the  note  and  the  surety  or 
endorser  from  the  right  to  receive  payment  from  the  insolvent 
bankrupt.  It  is  forbidden.  It  is  called  a  fraud  upon  the 
statute  in  one  place,  and  an  evasion  of  it  in  another.  It 
was  made  by  the  statute  equally  the  duty  of  the  holder  of 
the  note  and  of  the  endorser  to  refuse  to  receive  such  a  pay- 
ment." 

I  am  constrained  by  these  authorities  to  hold  the  defendant 
chargeable  for  the  amount  of  the  second  note  of  $1,606,  and 
also  for  the  sum  of  9889,  paid  by  Carpenter  in  part  of  the 
$900  note,  with  interest  from  the  date  of  such  payments.  The 
claim  for  the  amount  paid  on  the  $1,200  note  is  more  doubt- 
ful ;  but  the  conclusion  at  which  I  have  arrived  is,  that  defend- 
ant is  not  chargeable  therefor.  He  never  received  this 
amount ;  in  no  way  did  this  money  come  into  his  possession ; 
he  had  no  part  in  making  the  payment.  Carpenter,  through 
a  common  carrier,  freely  and  voluntarily,  and  without  any  sug- 
gestion from  the  defendant,  forwarded  this  sum,  in  the  usual, 
ordinary  course  of  business,  to  meet  his  note  at  its  maturity. 

The  defendant  neither  did  or  said  any  thing  to  cause  this 
payment  to  be  made  by  Carpenter,  and  is  as  innocent  of  all 
connection  with  that  transaction  as  he  would  have  been  if 
absent  from  the  country  at  the  time.  Being  an  entire 
stranger  to  the  transaction  I  do*  not  think  he  should  be  held 
chargeable  for  the  amount  thus  paid ;  for  if  he  is  to  be  held 
accountable,  every  endorser  aware  of  the  maker's  insolvency, 
and  of  his  purpose  to  pay  his  endorsed  paper,  would  be  charge- 
able and  liable  to  refund  all  such  payments  made  within  four 
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months  of  bankruptcy  proceedings,  although  his  liability 
entirely  contingent,  and  he  was  without  knowledge  of  such 
payment  un  til  long  afterwards.  The  cases  before  cited,  recog- 
nize the  liability  of  an  endorser  when  he  himself  received 
the  amount,  or  has  directly  or  indirectly  aided  in  the  payment 
by  the  maker ;  but  I  do  not  think  they  can  be  extended  to 
cover  the  present  claim  for  the  ^1,200,  and  for  this  amount 
the  defendant  is  not  chargeable. 

Decree  aeeordimgly. 


UNITED  STATES  vs.  JAMES  B.  BLACK  bt  am. 

July,  1875. 

1.  The  defendants  are  not  competent  witnesses  in  their  own 
behalf  in  their  trial  on  indictment  for  violation  of  §  44  of  the  bank- 
rupt act  of  1867 ;  nor  does  the  act  of  1874,  c.  890,  §  8,  amendatoiy  of 
§  26  of  the  same,  remove  the  disability. 

Indictment,  for  violating  sec.  44  of  the  bankrupt  act. 
The  defendants  pleaded  not  guilty,  and  upon  their  trial 
offered  to  testify  on  their  own  behalf,  but  were  not  allowed 
to  so  testify  by  the  court.  The  verdict  was  guilty  and  they 
move  for  a  new  trial  for  error  in  excluding  them  as  witnesses. 

Mr.  George  P.  Sanger^  district  attorney  for  the  United 
States. 

Fox,  J.  The  defendants  doing  business  at  Lynn,  as  co- 
partners with  one  Osgood,  under  the  style  of  Black,  Conner 
&  Osgood,  having  been  adjudged  bankrupt,  at  the  present 
term  were  indicted  for  violations  of  the  provisions  of  the 
44th  section  of  the  bankrupt  act,  by  secreting  and  conceal- 
ing a  large  amount  of  money  belonging  to  their  estate,  and 
also,  by  fraudulently  omitting  the  same  from  their  schedules. 
At  the  trial  the  defendants  were  called  as  witnesses,  but  being 
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objected  to  were  excluded,  and  having  been  found  guilty, 
they  now  move  for  a  new  trial,  claiming  that  they  were 
wrongfully  excluded. 

Reliance  is  placed  by  the  learned  counsel  of  the  defendants, 
on  a  provision  found  in  the  act,  amendatory  of  the  bankrupt 
law,  approved  June  22, 1874,  chap.  890,  sec.  8,  by  which  it 
is  declared  "that  the  following  words  shall  be  added  to  sec- 
tion 26  of  said  act.  That  in  all  causes  and  trials,  arising  or 
ordered  under  this  act,  the  alleged  bankrupt  and  any  party 
thereto  shall  be  a  competent  witness.'' 

In  Brewer  vs.  Blougher^  14  Pet.,  198,  Taney,  0.  J.,  says,  "It 
is  undoubtedly  the  duty  of  the  court  to  ascertain  the  meaning 
of  the  legislature  from  the  words  used  in  the  statute,  and 
the  subject  matter  to  which  it  relates ;  and  to  restrain  its 
operation  within  narrower  limits  than  its  words  import,  if 
the  court  are  satisfied  that  the  literal  meaning  of  its  language 
would  extend  to  cases  which  the  legislature  never  designed 
to  embrace  in  it." 

The  rules  of  the  common  law,  as  to  the  competency  of 
witnesses  in  the  federal  courts,  were  first  modified  by  the  act 
of  Congress,  approved  July  16,  1862,  chap.  189,  by  which  it 
was  provided,  "that  the  laws  of  the  states,  in  which  the  court 
shall  be  held,  shall  be  the  rules  of  decision,  as  to  the  com- 
petency of  witnesses,  in  the  courts  of  the  United  States,  in 
trials  at  common  law,  in  equity  and  admiralty ;"  and  in  1864, 
by  chap.  210,  sec.  8,  Congress  further  enacted,  "that  in  the 
courts  of  the  United  States,  there  shall  be  no  exclusion  of 
any  witness  on  account  of  color,  nor  in  any  civil  action, 
because  he  is  a  party  to  or  interested  in  the  issue  tried ;"  and 
these  provisions  were  re-enacted,  by  sec.  858  of  R.  S. 

It  was  held,  in  this  Circuit  by  Mr.  Justice  Clifford,  soon 
after  the  passage  of  these  acts;  that  the  law  was  not  thereby 
changed  as  to  the  competency  of  defendants  as  witnesses 
in  criminal  causes,  and  they  have  never  been  received  as 
witnesses;  and  this  view  was  sanctioned  by  the  Supreme 
Court  of  the  United  States,  in  Qreen,  vs.  The  United  StateSj 
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9  Wall.,  655.  It  is  also  well  understood,  that  the  attempt 
has  been  repeatedly  made,  but  without  success,  to  induce 
Congress  to  modify  the  law  in  this  behalf,  and  allow  persons 
under  indictment,  to  be  examined  as  witnesses  on  the  trial. 

Soon  after  the  passage  of  the  bankrupt  law  of  1867,  the 
question  arose  in  various  districts,  as  to  the  competency  of 
the  alleged  bankrupt,  in  trials  relating  to  his  bankruptcy, 
and  it  was  claimed  with  force  and  plausibility,  that  the  mod- 
ifications of  the  law,  as  to  the  competency  of  pailies  as  wit- 
nesses, were  not  broad  enough  to  reach  parties  to  proceedings 
in  bankruptcy,  as  it  was  urged,  that  a  petition  in  bankruptcy 
with  the  proceedings  under  it  was  not,  either  a  case  at  com- 
mon law  or  in  equity  or  admiralty,  and  so  was  not  within 
the  operation  of  the  act  of  1862,  nor  was  it  strictly  a  civil 
action  so  as  to  fall  within  the  act  of  1864.  The  argument  was, 
that  it  was  in  fact  a  matter  8ui  generis^  a  proceeding  in  bank- 
ruptcy under  the  constitution  of  the  United  States,  and  the 
bankrupt  act  passed  in  pursuance  thereof,  and  that  the  pro- 
visions of  law,  under  which  these  proceedings  in  bankruptcy 
were  instituted,  not  being  in  force  when  the  modifications 
of  the  rules  of  evidence  were  established  by  the  acts  of  Con- 
gress, proceedings  in  bankruptcy  were  not  within  the  pro- 
visions of  the  acts  or  subject  to  their  operation. 

I  am  advised,  that  in  this  district,  it  was  frequently  claimed 
that  bankrupts  were  not  competent  witnesses  in  their  proceed- 
ings in  bankruptcy,  but  it  never  received  the  sanction  of  the 
court,  some  of  the  trials  in  the  administration  of  the  bankrupt 
law,  being  considered  as  coming  within  the  provisions  of  the 
act  relative  to  trials  at  common  law,  while  others  perhaps, 
more  properly  fell  under  the  class  of  trials  in  equity.  It  is 
well  known  that  this  construction  of  the  law  did  not  meet 
with  the  ready  approval  of  all  of  the  courts  administering 
the  bankrupt  act,  and  it  is  believed  that  in  some  districts, 
alleged  bankrupts  were  not  received  as  witnesses. 

It  appears  from  the  Congressional  record  of  the  Senate,  of 
Feb.  3,  1874,  that  the  chairman  of  the  committee  which 
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reported  the  act,  amendatory  of  the  bankrupt  law,  in  expla- 
nation of  the  provisions,  now  under  consideration  stated,  as 
follows :  ^'In  the  third  section  of  our  amendments,  we  have 
provided  merely  for  the  competency  of  all  parties  as  witnesses 
in  suits  by  or  against  the  assignee  or  bankrupt,  respecting 
disputes  touching  the  estate.  The  rule  of  law  upon  this  sub- 
ject in  the  different  states  is  different,  and  it  was  open  to 
some  question,  whether  the  existing  statutes  of  the  United 
States,  making  parties  witnesses  in  all  cases,  would  necessa- 
rily cover  all  these  bankrupt  questions,  and  this  therefore  is 
a  mere  formal  enunciation  of  what  probably  the  law  is  now." 

Such  being  the  averred  design  of  C'ongress,  and  it  not 
being  its  intent  to  so  modify  the  law  as  to  admit  the  defend- 
ant to  testify  in  a  criminal  cause,  but  merely  to  make  cer- 
tain and  clear  of  doubt,  by  a  declaratory  enactment,  the  law 
on  this  subject,  as  it  then  was,  is  it  incumbent  on  the  court 
by  reason  of  the  language  employed  by  Congress  in  the  act, 
to  extend  it  beyond  what  Congress  in  fact  intended  to 
accomplish?  Congress  had  never  been  willing  to  admit 
defendants  in  criminal  cases  to  testify,  and  no  good  reason  is 
apparent  why  any  exception  should  be  made  in  criminal 
trials  arising  under  the  bankrupt  law.  It  was  claimed  at  the 
argument  that  the  present  case  demonstrated  the  occasion 
and  propriety  of  the  charge,  as  these  defendants  alone  had 
full  knowledge  of  the  appropriation  and  use  made  by  them 
of  the  money  they  were  charged  with  secreting  and  conceal- 
ing from  their  assignee ;  but  in  all  cases,  when  a  party  is 
indicted  for  a  violation  of  the  law,  he  might  with  equal  pro- 
priety claim,  that  by  his  own  testimony  he  could  afford  the 
most  satisfactory  explanation  of  the  circumstances  presented 
against  him  as  proofs  of  his  guilt,  and  to  this  extent  Congress 
has  never  been  willing  to  yield  its  assent. 

It  will  be  observed,  that  the  provision  now  under  consider- 
ation was  designed  by  Congress  expressly  as  an  amendment 
to  sec.  26  of  the  bankrupt  act.  This  section  it  appears  relates 
to  the  examination  of  bankrupts,  and  also  authorizes  com- 
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pulsory  process  for  the  attendance  of  other  parties  as  wit- 
nesses in  the  course  of  the  proceedings  in  bankruptcy,  but 
no  where  is  there  found  contained  in  it,  any  provision  which 
can  in  any  way  be  made  applicable  to  criminal  proceedings. 
These  are  all  provided  for  in  the  44th  section,  and  from  the 
collocation  of  this  amendment  by  adding  it  to  the  26th  section 
which  wholly  refers  to  matters  not  criminal  in  their  charac- 
ter, it  may  well  be  inferred  as  intended  to  have  reference 
solely  to  matters  ejusdem  generis^  that  of  a  civil  nature,  and 
not  in  any  respect  as  designed  to  have  relation  to  criminal 
proceedings.  It  is  said,  that  the  usual  ordinary  signification 
of  the  language  found  in  this  amendment,  viz :  ^^That  in  all 
causes  and  trials  arising  or  ordered  under  this  act,  the 
alleged  bankrupt  and  any  party  thereto  shall  be  a  compe- 
tent witness'*  embraces  the  case  of  a  defendant  in  a  criminal 
prosecution  under  the  44th  section  of  the  law ;  it  is  quite 
manifest  that  the  words  ^'trials  ordered  under  this  act"  were 
designed  to  apply  to  the  various  trials  which  the  act  itself 
specially  contemplates  may  be  ordered  by  the  court,  in  the 
course  of  the  proceeding  in  bankruptcy,  such  as  whether  an 
act  of  bankruptcy  has  or  not  been  committed  by  the  party, 
or  whether  under  the  81st  section,  he  is  entitled  to  a  dis- 
charge when  opposed  by  his  creditors.  In  these  cases  a  jury 
trial  may  be  ordered  by  the  court,  and  this  amendment  would 
allow  the  party  to  be  examined  as  a  witness. 

It  is  also  declared  by  the  amendment,  ^*that  in  all  causes 
arising  under  this  act  the  alleged  bankrupt  and  any  party 
thereto  may  be  a  witness."  A  cause  may  undoubtedly  be 
either  of  a  civil  or  criminal  nature,  and  the  present  indict- 
ment not  only  arises  from  a  violation  of  the  44th  section  of 
the  act,  but  it  derives  its  entire  stay  and  support  from  that 
section,  and  from  none  other  whatever.  It  must  therefore 
be  admitted,  that  those  words  are  sufficient  to  include  the 
present  cause,  and  that  without  any  forced  construction,  the 
letter  of  the  amendment  would  have  authorized  the  court  to 
receive  the  defendants  as  witnesses;  but  as  was  said  by 
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Parks,  B.,  in  Lyde  vs.  Barnard^  1  M.  &  W.,  118,  "Words  may 
be  construed  in  a  sense  different  from  their  ordinary  one, 
when  the  act  is  intended  to  remedy  some  existing  mischief; 
and  such  a  construction  is  required  to  render  the  remedy 
effectual,  foi^  we  must  always  construe  an  act,  so  as  to  sup- 
press  the  mischief  and  advance  the  remedy.  We  must  there- 
fore endeavor  to  ascertain  what  the  mischief  intended  to  be 
remedied  was.  The  framer  of  the  act  has  not  enabled  us 
to  determine  this  by  any  recital  in  the  section  itself,  and  we 
are  therefore  left  to  infer  it  from  our  knowledge  of  the  state 
of  the  law  at  the  time,  and  of  the  practical  grievances  gener- 
ally complained  of."  It  appearing  that  uncertainties  previ- 
ously did  exist  on  this  matter,  and  that  the  purpose  of  Con- 
gress was  to  remove  these  uncertainties,  and  in  the  language 
of  Senator  Edwards  "to  provide  merely  for  the  competency 
of  all  the  parties  as  witnesses,  in  suits  respecting  disputes 
concerning  the  estate,"  the  court  feels  fully  authorized  to 
limit  the  operation  and  effect  of  the  language  found  in  the 
act,  to  the  suppression  of  the  mischief  contemplated  by  Con- 
gress, and  not  to  so  extend  it,  as  to  reach  a  class  of  cases 
which  Congress  had  on  various  occasions  refused  to  relieve 
and  provide  for,  by  any  such  legislative  sanction  as  it  is  now 
claimed  this  amendment  has  afforded  them. 

The  construction  of  this  provision  of  the  act  being  novel 
and  important,  I  have  felt  authorized  to  consult  with  Mr. 
Justice  Clifford  in  relation  to  it,  and  am  authorized  by  him 
to  say  that  he  concurs  in  this  opinion. 

Motion  overruled. 
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Skptbmbbb.  1876. 

1.  A  master  falliiig  to  use  dae  care  and  pnidence»  either  in 
furnishiDf^  bis  serrant  a  suitable  kind  or  quality  of  ezplosive  for 
blasting^,  Ig  guilty  of  neglip^nce. 

%  In  determining:  sach  care  and  pradence»  it  may  be  considered 
how  far  such  kind  of  explosives  were  in  general  use  and  ordinarily 
considered  safe  and  proper  for  the  purpose,  and  how  far  the  particu- 
lar brand  or  manufacture  of  the  explosives  furnished  was  generally 
considered  a  safe  article  by  those  using  it. 

8.  It  would  be  want  of  care  and  prudence  for  the  master  to  furnish 
an  explosive  of  inferior  quality  on  account  of  its  cheapness,  if  such 
ai^icle  from  its  inferior  quality  is  more  dangerous  to  use  than  an 
explosive  of  good  quality.  The  more  dangerous  the  instrument,  the 
more  care  is  required  in  providing  it. 

4.  A  master*  by  fumisliing  an  explosive. known  to  him  to  be 

dangerous  and  unsafe  for  the  use  to  which  it  is  to  be  put,  is  guilty  of 
negligence. 

6.  A  superintendent  of  the  streets  of  a  city  or  town,  having 
authority  to  employ  servants  for  the  municipality  to  work  upon  the 
roads  under  his  direction,  bears  the  relation  of  vice  principal  to  such 
servants,  and  negligence  upon  his  part  becomes  the  negligence  of  his 
principal. 

0.  A  servant  cannot  recover  for  injuries  sustained  in  the  employ- 
ment of  his  master,  unless  they  were  occasioned  by  the  negligence 
or  want  of  due  and  proper  care  and  prudence  of  the  latter. 

Action  of  Tokt,  to  recover  damages  for  personal  injuries 
sustained  in  the  service  of  the  defendant  town,  from  the 
unaccountable  discharge  of  an  explosive  furnished  for  use  in 
blasting. 

The  case  was  tried  upon  the  general  issue  and  the  defend- 
ant had  a  verdict  in  its  favor,  whereupon  the  plaintiff  moved 
for  a  new  trial  for  misdirection  of  the  court. 

Mr.  BenJ,  F.  Butlevj  counsel  for  plaintiff. 
Mr.  R.  M.  Morse^  Jr.j  counsel  for  defendant. 
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Fox,  J.  The  plaintiff  claims  to  recover  damages  in  this 
action  for  personal  injuries  of  a  very  serious  nature,  sustained 
by  him  from  an  explosion  of  certain  electrical  exploders  which 
had  been  obtained  by  the  defendant's  agents,  to  be  used  in 
blasting  with  dualin.  There  is  but  little  controversy  as  to 
the  material  facts.  Clement  Herschell  was  one  of  the  supers 
intendents  of  streets  in  West  Roxbury,  in  the  year  1873,  and 
had  the  charge  of  the  work  of  preparing  stone  to  be  used  in 
repairing  roads.  In  behalf  of  the  town,  he  employed  in  this 
business  various  persons,  and  among  others  the  plaintiff,  an 
engineer,  to  run  the  engine  to  drive  the  machinery  for  crush- 
ing the  stone,  which  was  first  blasted  from  the  ledge.  On 
the  afternoon  of  Feb.  3,  Herschell  directed  the  foreman  to 
procure  at  Neponset,  some  dualin  together  with  fifty  exploders 
to  be  used  in  the  blasting.  They  were  obtained  by  him  and 
brought  to  the  place  in  a  paper  box  that  evening,  and  put  in 
a  chest  with  the  dualin;  there  being  some  powder  in  the 
chest,  the  plaintiff  put  the  box  which  contained  the  exploders 
on  a  shelf  in  the  engine-room.  They  remained  there  until 
the  next  morning,  when  they  were  examined  by  the  foreman, 
and  finding  that  the  wires  were  shorter  than  he  wanted,  he, 
concluding  to  raturn  them,  put  them  back  into  the  paper  box,, 
and  while  tying  the  string  around  it,  holding  the  box  between^ 
his  knees,  an  explosion  occurred,  and  thereby  the  plaintiff,, 
who  was  standing  in  front  of  the  foreman,  was  injured.  The 
sight  of  one  of  his  eyes  is  nearly,  destroyed,  and  he  also  sus- 
tained other  damages,  and  for  these  injuries,  this  action  was 
broaght,  and  was  tried  before  me  at  the  last  fall  term ;  a  ver- 
dict was  rendered  for  the  defendant,  which  the  plaintiff  now^ 
moves  may  be  set  aside,  for  alleged  erroneous  rulings  and 
instructions  to  the  jury. 

The  principal  question  in  the  cause  is,  what  obligations- 
and  liabilities  did  the  defendants  assume  towards  the  plaintiff 
in  providing  materials  for  the  business,  he  being  in  their 
employment  at  the  time  as  an  engineer  in  charge  of  the 
engine,  which  drove  the  machinery  for  crushing  the  stone 
86 
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after  it  was  blasted  £rom  the  ledge.  The  instructioDS  giren 
to  the  jury,  declared,  that  it  was  a  matter  of  care  and  pru- 
dence in  providing  safe  and  proper  materials,  and  whether 
there  was  any  negligence  in  that  behalf,  and  that  the  defend- 
ants were  not  to  be  held  responsible  for  absolute  certainty 
as  to  their  safety.  The  language  of  the  instructions  is  as 
follows : 

^^The  defendants  were  bound  to  use  reasonable  care  and 
precaution  to  procure  safe  and  proper  material  for  the  use 
of  their  servants,  and  if  from  want  of  such  care  and  pre- 
caution, the  plaintiff  has  sustained  injury,  the  defendants  are 
accountable ;  but  if  they  exercised  such  care  in  the  selection 
and  procurement  of  material,  they  do  not  become  insurers  of 
the  safety  of  their  servants  from  injury  in  using  such 
material. 

^'In  determining  the  question  of  due  care,  the  jury  will  first 
determine,  whether  under  the  circumstances,  it  was  proper 
care  and  precaution,  to  use  electrical  exploders  in  blasting  at 
.the  time  and  place  contemplated.  This  involves  the  propriety 
of  the  use  of  the  article  for  blasting. 

-^^In  deciding  upon  this  point  the  jury  will  determine  to  what 
'extent  these  exploders  had  come  into  general  use  at  that  time, 
and  how  far  by  the  persons  engaged  in  the  business  of  blast- 
ing they  were  ordinarily  considered  a  safe  and  proper  article 
to  be  used  for  this  purpose.  Was  it  negligence  and  want  of 
due  care,  to  use  electrical  exploders  in  blasting,  or  were  they 
proper,  fit  articles  to  be  so  employed  ? 

^^If  the  jury  find  that  they  were  generally  and  ordinarily 
considered  a  safe  and  proper  article  to  be  used  in  blasting, 
and  that  there  was  no  negligence  or  want  of  due  care  on  the 
part  of  the  city  in  their  use,  then  the  city  was  bound  to  take 
due  care  to  obtain  that  kind  of  exploders  which  were  safe 
and  properly  made,  and  they  would  have  no  right  to  pur- 
chase those  which  were  more  dangerous  and  liable  to  explode, 
because  they  could  obtain  them  somewhat  cheaper.  The 
more  dangerous  the  instrument  employed,  the  more  care 
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should  be  taken  to  obtain  as  safe  an  article  as  possible 
properly  manufactured.  The  jury  therefore  will  determin  e 
whether  these  exploders,  Brown's,  were,  by  the  persons  accus- 
tomed to  use  exploders  and  by  those  engaged  in  blasting, 
generally  deemed  to  be  a  good,  safe  article  of  the  kind  used 
and  manufactured,  and  as  safe  as  any  which  could  with  care 
be  obtained  in  the  market. 

"The  jury  will  also  determine  what  Herschell's  opinion 
and  knowledge  was  of  the  nature  and  character  of  these 
exploders,  because  if  they  should  find  that  he  deemed  them 
unsafe  and  improper  to  be  used,  then  it  would  be  negligence 
and  want  of  due  care  on  his  part  to  provide  such  material  for 
their  use.  The  negligence  of  Herschell  in  this  respect,  would 
be  the  negligence  of  the  town  for  which  it  would  be  charge- 
able." 

"If  the  jury  find  that  the  defendants  were  justified  in 
obtaining  for  the  use  of  their  workmen  Brown's  exploders, 
and  that  those  procured  were  in  all  respects  apparently  safe 
and  properly  manufactured,  but  that  by  reason  of  some 
secret  unknown  defect  in  one  or  more  of  them,  which  was 
not  discoverable  by  the  most  careful  examination,  they 
exploded  without  any  known  cause,  the  defendant  would 
not  be  accountable  for  the  damage  occasioned  by  said  explo- 
sion. It  would  be  as  between  these  parties  a  simple  accident, 
for  the  consequences  of  which  the  defendant  would  not  be 
accountable  to  the  plaintiff. 

"If  the  jury  find  it  was  negligence  and  want  of  care  on 
the  part  of  the  defendant,  either  to  use  electrical  exploders 
at  all,  or  to  have  procured  in  the  manner  they  did  this 
particular  kind  of  exploder,  the  manufacture  of  Brown, 
then  the  defendants  are  accountable  to  the  plaintiff  for  the 
damage  occasioned  by  such  negligence.  But  if  on  the  con- 
trary the  jury  think  there  was  no  want  of  ordinary  care  and 
prudence  in  procuring  in  the  manner  they  did,  for  the  use  of 
their  workmen,  this  particular  manufacture  of  exploder,  then 
the  plaintiff  would  fail  to  establish  negligence  on  the  part  of 
the  defendants,  and  he  can  not  sustain  his  action." 
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These  instructions  held  the  defendants  chargeable  with 
the  knowledge  of  Herschell  as  to  the  safety  of  these  explod- 
ers, and  that  if  he  was  guilty  of  any  negligence  in  relation 
to  them,  the  defendants  would  be  accountable  therefor ;  that 
their  liability  depended  entirely  on  whether  due  care  and 
precaution  had  been  used  in  the  selection  and  use  of  the 
exploders ;  that  the  plaintiff  could  only  sustain  his  action  by 
establishing  more  or  less  negligence  on  the  part  of  the 
defendant. 

These  instructions  are  found,  on  an  examination  of  the 
authorities,  to  have  their  entire  support ;  not  one  has  been 
met  with,  in  any  way  in  conflict  with  them. 

It  is  hardly  necessary  to  refer  to  any  of  them,  and  a  few 
only  will  be  presented.  Prie$tly  vs.  Fowler^  8  M.  &  W«,  5. 
Wright  vs.  Cent.  B.  R.,  25  N.  Y.,  666.  Patterson  vs.  Wal- 
lace, 1  Macq.,  H.  L.  Gas.,  748.  Tarrant  vs.  Webb,  18  C.  B., 
801.  Oilman  vs.  Hast.  B.  B.,  10  Allen,  288.  In  which  last 
case  it  is  held  that  a  master  is  bound  to  use  ordinary  care 
in  providing  structures  and  engines,  and  is  liable  to  any  of 
his  servants  for  his  negligence  in  this  regard. 

In  Ford  vs.  Fitchburg  B.  B.,  110  Mass.,  255,  the  instruction 
was,  ^^A  corporation  is  required  to  use  due  care  in  supplying 
and  maintaining  suitable  instrumentalities,  for  the  perform- 
ance of  the  work  or  duty  which  it  requires  of  its  servants, 
and  is  liable  for  damages  occasioned  by  neglect  or  omis- 
sion to  fulfill  this  obligation,  whether  it  arises  from  its  own 
want  of  care,,  or  that  of  its  agents  intrusted  with  that  duty. 
*  *  *  The  obligation  of  a  corporation,  so  far  as  respects 
those  in  its  employment,  does  not  extend  beyond  the  use  of 
ordinary  care  and  diligence.  By  ordinary  care  and  diligence 
is  meant,  such  as  men  of  ordinary  sense,  prudence  and  capac- 
ity, under  like  circumstances  take,  in  the  conduct  and  man- 
agement of  their  own  affairs.  This  varies  according  to  cir- 
cumstances as  the  risk  is  greater  or  less,  and  must  be  measured 
by  the  character  and  risks  and  exposures  of  the  business." 
These  instructions  were  sustained  by  the  full  court. 
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In  Heamdon  vs.  Bait.  ^  Ohio  It.  R.^  81  Md.,  417,  it  is 
decided  that  ^^all  that  can  be  required  of  the  master  and  for 
the  neglect  of  which  he  is  responsible  to  the  servant  is,  that 
he  shall  use  due  and  reasonable  diligence  in  providing  safe 
and  sound  machinery.  *  *  The  master  is  not  liable  to 
his  servant  for  any  injury  occasioned  by  a  defect  of  machin- 
ery furnished  to  the  latter  to  operate,  unless  he  was  negli- 
gent in  providing  such  machinery,  or  if  he  knew  of  the  defect, 
in  omitting  to  warn  the  servant  of  its  existence." 

The  same  rule  is  applicable  to  the  selection  of  servants  as 
to  providing  of  proper  materials  and  instruments,  and  in 
BanhB  vs.  N.  Y.  R.  R.  Co.^  N.  Y.,  February,  1876,  it  was 
held,  *^that  when  reasonable  precautions  and  efforts  are  used 
to  procure  safe  and  skillful  servants,  and  without  fault  one 
is  employed  through  whose  incompetency  damage  occurs  to 
a  fellow  servant,  the  master  is  not  liable." 

The  following  instruction  was  requested  by  plaintiff,  but 
was  refused  by  the  court,  viz :  **That  if  the  agent  of  the  town 
in  the  course  of  blasting  stone  for  the  use  of  the  town,  for 
which  he  was  employed,  procured  electric  exploders,  which 
were  in  fact  dangerous  to  be  used,  but  the  safety  or  propriety 
of  using  the  particular  kind  of  which  could  not  be  deter- 
mined by  any  inspection  whatever,  so  as  to  be  known  whether 
they  were  dangerous  or  proper  to  be  used  or  not,  and  the 
plaintiff  whilst  in  the  proper  discharge  of  his  duty  using  due 
care  was  injured  by  said  exploders,  the  town  was  liable  to 
him  for  the  damage  caused  thereby."  In  the  view  of  the 
court,  this  instruction  would  impose  on  the  master  the 
responsibility  of  absolute  safety,  and  render  him  the  guaran- 
tor in  that  respect  of  the  dangerous  implements  furnished 
by  him  to  his  servants  to  be  used  in  their  employment,  in 
the  labor  for  which  they  were  engaged,  and  wholly  ignores 
all  questions  of  negligence  and  due  care  in  the  selection  of 
such  implement.  It  would  hold  the  master  accountable  if  the 
exploders  were  in  fact  imperfect  and  dangerous,  although  by 
the  greatest  care,  it  would  have  been  impossible  to  discover 
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that  they  were  defective  and  dangerous;  and  this  is  but 
another  form  in  fact  of  stating  the  proposition,  that  if  by  tlie 
most  careful  scrutiny,  the  defective  exploders  could  not  have 
been  detected,  if  the  defendant  saw  fit  to  obtain  exploders 
and  one  proves  dangerous  and  injures  one  of  the  servants, 
the  master  is  to  be  held  accountable  for  the  consequences. 

In  this  proposition  is  entirely  wanting  the  great  elements 
which  the  jury  were  by  the  instructions  called  upon  to  find 
established  before  they  could  exonerate  the  defendants,  viz ; 
that  it  was  not  negligence  and  want  of  care  to  use  electrical 
exploders  in  blasting,  and  that  there  was  not  any  want  of 
care  in  obtaining  for  this  purpose  the  Brown  exploders.  If 
these  elements  should  be  incorporated  into  the  instructions, 
it  would  then  substantially  affirm  as  the  rule  of  law  in  such 
a  case,  that  although  the  master  was  entirely  justified  in  pro- 
curing and  using  Brown's  exploders,  still  if  a  single  one 
should  prove  defective  and  cause  an  injury  to  one  of  the  ser- 
vants, although  by  the  extremest  care  and  diligence  the 
defect  could  not  be  discovered,  the  master  would  be  account- 
able for  injuries  occasioned  by  such  defects. 

Negligence  or  want  of  care  is  not  affirmed  by  this  rule  as 
a  necessary  element  to  create  the  master's  liability;  and 
when  these  are  wanting,  it  is  clear,  from  all  the  authorities, 
a  liability  to  indemnify  the  servant  does  not  exist,  if  he  sus- 
tains an  injury. 

The  argument  of  the  learned  counsel  for  the  plaintiff  is, 
that  because  the  exploders  proved  unsafe,  although  this 
could  not  be  determined  by  the  most  careful  scrutiny,  the 
risk  in  such  case  should  be  borne  by  the  master ;  but  a  mas- 
ter's accountability  in  such  a  case  is  not  changed  by  the 
increase  of  risk,  or  the  dangerous  character  of  the  instru- 
ments employed.  The  degree  of  care  demanded  in  one  case, 
may  be  very  much  greater  than  in  the  other,  and  the  more 
dangerous  the  article  in  question,  the  greater  should  be  the 
care  and  precaution ;  or  as  the  jury  were  instructed,  the  more 
dangerous  the  instrument  employed,  the  more  care  should  be 
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taken  to  obtain  as  safe  an  article  as  practicable^  properly 
manufactured. 

The  use  of  exploders  in  blasting,  not  being  as  the  jury  have 
found,  negligence  per  ««,  and  the  town  having  procured 
exploders,  which  at  that  time,  by  persons  accustomed  to 
their  use,  and  by  those  who  were  engaged  in  blasting,  were 
generally  deemed  to  be  a  good  safe  article  of  the  kind  used 
and  manufactured,  and  as  safe  as  any,  which  with  care  could 
be  procured  in  the  market,  and  there  being  no  defect  discov- 
erable by  the  greatest  scrutiny,  what  higher  degree  of  care 
could  be  required  of  the  master  ?  What  test  should  be  applied 
to  discover  this  secret  defect?  It  would  seem  that  none 
could  be  suggested,  which  would  not  involve  the  discharge 
of  the  exploder,  and  thereby  cause  its  entire  destruction. 
These  exploders  were  a  part  of  a  box  taken  from  the  depos- 
itory at  Neponset,  and  there  is  no  evidence  to  show  that  any 
of  those  left  in  the  box  at  Neponset  ever  proved  defective, 
and  the  probability  is,  that  in  the  present  case,  a  single  bad 
one  caused  the  explosion  of  all  the  others,  so  that  nearly  the 
entire  quantity  might  have  been  destroyed  in  testing  them, 
without  discovering  the  one  which  caused  the  mischief.  No 
reasonable  test  could  therefore  have  been  applied,  which  with 
any  certainty  could  have  discovered  that  any  of  them  were 

defective. 

If  a  master  should  procure  a  box  of  percussion  caps  from 
a  well  known  respectable  manufacturer,  which  were  by  the 
community  at  large,  generally  considered  safe  and  free  from 
danger,  would  it  be  expected  of  him  that  he  should  use  up  a 
large  portion  of  the  contents  of  the  box  in  testing  them 
before  he  put  them  in  the  hands  of  his  servants  for  use? 
Could  he  not  well  rely  on  the  standing  and  reputation  of  the 
maker  of  the  article  for  his  putting  on  the  market  a  safe  and 
proper  cap,  and  if  on  careful  inspection  they  were  appar- 
ently all  right,  and  no  defect  could  be  discoverable,  should 
he  be  deemed  guilty  of  negligence,  if  under  such  circum- 
stances he  procured  and  used  them  in  his  business  ? 
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It  is  difficult  to  discover  any  distinctiou  between  that  and 
the  present  case,  excepting  perhaps,  it  may  be  said  that 
expUniers  were  not  so  well  known,  and  were  of  a  more  dan- 
gerous nature ;  but  this  as  before  stated  only  requires  of  the 
master  greater  care<,  and  does  not  render  him  a  guarantor  of 
perfect  safety  in  its  use  by  his  servants. 

It  is  claimed  that  Herschell,  the  agent  of  the  town,  was 
well  aware  of  the  danger  attending  these  exploders,  and 
should  therefore  have  advised  the  plaintiff  of  their  being 
lijhble  to  explotle  without  any  apparent  cause ;  but  the  plaint- 
iff substantially  admitted  that  he  was  aware  of  their  charao- 
ter«  as  he  testified  that  he  had  seen  them  used  in  blasting, 
and  that  the  night  before  he  was  injured,  he  removed  the 
box  of  exploders  from  the  powder  chest  to  a  shelf  in  the 
engine  room.    The  jury  were  instructed,  Hhat  the  negli- 
gence of  Herschell  in  not  procuring  a  suitable  article  would 
be  negligence  on  the  part  of  the  town,  for  which  it  would 
be  chargeable ;  that  they  should  determine  Herschell's  means 
of  knowleilge  as  to  their  safety,  because  if  he  deemed  them 
unsafe,  it  would  be  negligence  and  want  of  due  care  to  pro* 
vide  such  material  for  the  use  of  the  workmen.    It  is  a  mat- 
ter for  you  to  determine*  taking  all  of  Herschell's  statements, 
and  what  you  find  to  have  been  his  previous  knowledge  on 
this  point,  whether  you  can  fairly  charge  him  with  n^U- 
gence  in  having  procured  this  kind  of  exploder/*    No  other 
instruction  was  requested  on  this  branch  of  the  case,  and  if 
counsel  had  desired  any  more  specific,  it  should  have  been 
prayed  for  at  the  close  of  the  charge.    Whatever  knowledge 
Hercshell  had  as  to  their  being  dangerous  was  distinctly 
declared  to  be  the  knowledge  of  the  town  for  the  purposes 
of  this  trial,  and  if  Herschell  was  not  justified  in  their  use, 
then  the  town  was  accountable  and  must  answer  for  his  neg- 
ligence.   In  none  of  the  authorities  cited  by  the  learned  coun- 
sel is  anything  to  be  found  in  conflict  with  the  rulings  at  the 
trial. 

In  Cajfter  vs.  Taylor^  10  Gray,  274,  the  instruction  given 
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to  the  jury  was  that  the  implied  contract  between  a  master 
and  servant  is,  that  the  master  will  use  such  care  as  a  pru- 
dent and  careful  man  in  the  same  business  would  use  in  the 
selection  and  use  of  engines  and  appurtenances  belonging 
thereto.  If  the  defendant  used  an  unfit  engine  and  appa- 
ratus,  and  such  use  arose  from  want  of  ordinary  care  in  the 
employer*  and  by  reason  of  this  want  of  care  the  injury  was 
incurred,  then  the  defendant  would  be  responsible.  This 
ruling  was  in  strict  conformity  with  that  made  in  the  pres- 
ent  case  and  was  sustained  by  the  Supreme  Court  of  Massa* 
chusetts. 

In  Spellman  vs.  FUKer  Iran  Co.^  66  Barb.,  165,  the  court 
says,  ^^Personal  negligence  is  the  gist  of  the  action,  and  the 
master  is  liable  where  he  knew  or  ought  to  have  known  of 
the  defect  which  occasioned  the  injury." 

In  Ford  vs.  FiteKburg  R.  R^  110  Mass.,  259,  the  language 
is,  ^^The  jury  must  have  found  that  the  defendant  corporation 
did  not  exercise  ordinary  care  and  diligence  in  supplying 
and  maintaining  an  engine  safe  to  be  used." 

In  NoyeB  vs.  Smithy  28  Yt.,  it  is  said  ^^that  it  is  the  duty 
of  the  master  to  exercise  care  and  prudence,  that  those  in  his 
employment  be  not  exposed  to  unreasonable  risks  and  dan- 
gers ;"  and  this  principle  is  sustained  by  the  court  in  Conolly 
vs.  Poillon,  41  Barb.,  867. 

In  McOatrich  vs.  Wassonj  4  O.  St.,  666,  it  is  said  "that 
if  the  defect  in  the  machinery  could  have  been  cured  by 
the  use  of  ordinary  care  then  the  master  is  liable."  It  is 
very  clear  that  in  all  these  cases  the  various  courts  recognize 
the  same  principles  of  law  as  were  here  given  to  the  jury, 
viz.,  that  the  defendants  were  bound  to  use  reasonable  care 
and  precaution  to  procure  safe  and  proper  materials  for  the 
use  of  their  servants,  and  if  from  want  of  such  care  the  ser- 
vant was  injured  the  master  would  be  liable. 

The  requested  instruction  derives  no  support  from  either 
of  those  decisions,  but  the  rather  declares  the  law  to  be 
entirely  different,  and  would  hold  that  if  the  absolute  safety 
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of  the  articles  furnished  cannot  be  determined  by  the  most 
careful  inspection,  and  in  their  use  they  should  prove  dan- 
gerous and  injure  the  servant,  the  master  would  be  account- 
able therefor ;  that  by  their  use  he  becomes  an  insurer  of  the 
servant's  safety  against  the  danger,  although  it  is  impossible 
to  discover  the  defect  in  the  article  which  is  of  the  same 
character  and  description,  and  from  the  same  manufacturer 
as  those  commonly  made  use  of  in  the  emplojrment  for 
which  the  servant  is  engaged.  Such  a  liability  is  far  in 
excess  of  that,  which  only  requires  due  care  and  diligence 
to  be  shown  to  exonerate  the  master  if  injury  ensues  to 
the  servant,  and  although  in  the  present  case  a  very  serious 
injury  has  been  sustained  by  the  plaintiff,  the  court  is  not 
satisfied  that  any  error  occurred  at  the  trial  which  entitles 
him  to  have  his  cause  again  presented  to  a  jury. 

Motion  overruled.    Judgment  on  the  verdict. 


R.  C.  GREENLEAF  bt  als.,  vs.  JOHN  Z.  GOODRICH. 

Sbptkmbkb,  1876. 

1.  In  a  salt  to  recover  back  daties  paid  npon  certain  goods  sb  of 

"Bimilar  desoription"  levied  under  the  act  of  1802,  laying  the  du^ 
upon  all  delaines  and  goods  of  '^similar  description,"  it  is  for  tlie 
jury  to  say  as  a  fact  whether  the  goods  upon  which  the  duty  was 
laid  were  of  similar  description  as  delaines. 

2.  The  words  ''similar  description"  are  to  be  understood  \n  their 

popular  and  generally  received  meaning;  goods  similar  in  product 
and  adopted  to  similar  uses,  and  not  necessarily  produced  by  similar 
processes  or  methods  of  manufacture. 

8.  An  expert  called  to  testify  as  to  the  process  of  manufacture,  quality 
and  similarity  of  certain  fabrics  from  inspection  of  them,  may  be 
shown  other  samples  of  like  fabrics  by  the  adverse  party,  and  asked 
his  opinion  as  to  the  kind  of  goods  they  are,  and  how  they  were 
manufactured,  and  his  opinion  may  be  contradicted  by  such  party 
to  impair  his  testimony  as  an  expert 

CoNT&AGT,  to  recover  money  paid  to  the  collector  of  the 
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port  of  Boston  under  protest,  as  duties  laid  upon  certain 
dress  goods  under  the  act  of  1862,  as  being  goods  ^'of  similar 
description"  to  delaines. 

The  cause  was  tried  upon  the  general  issue ;  the  verdict 
was  for  the  defendant,  and  the  plaintiff  moved  for  a  new 
trial  for  misdirection,  and  because  the  verdict  was  against 
evidence. 

Mr.  Charles  Levi  Woodbury  and  Mr.  Francis  W.  Heardj 
counsel  for  plaintiff. 

Mr.  Geo.  P.  Sanger^  United  States  district  attorney  for 
defendant. 

Pbbsent,  Shepley  and  Fox,  JJ. 

Fox,  J.  The  plaintiffs,  importers  of  dry  goods,  doing 
business  in  this  city  under  the  style  of  Hovey  &  Co.,  brought 
their  action  against  the  defendant,  formerly  the  coUecter  of 
customs  at  this  port,  to  recover  back  an  amount  alleged  to 
have  been  illegally  exacted  of  them  by  him,  as  duties  on 
sundry  importations  of  cloths,  in  the  year  1862-8,  commonly 
known  as  Saxony  dress  goods. 

It  was  not  questioned  by  either  party,  that  under  the  acts 
of  1861,  the  plaintiffs '  goods  would  have  been  subject  to  a 
duty  of  thirty  per  cent,  ad  valorem  ;  but  the  question  arising 
in  the  present  cause  is,  whether  under  the  act  of  1862,  pro- 
viding for  additional  duties,  these  goods  were  subject  to  an 
additional  duty  of  two  cents  per  square  yard,  they  not 
exceeding  forty  cents  per  square  yard  in  value,  or  whether 
they  came  within  another  clause  of  the  act  of  1862,  which 
subjected  the  class  of  goods  therein  mentioned  as  subject  to 
an  additional  charge  of  five  per  cent,  ad  valorem. 

The  clause  found  in  the  act  of  1862,  under  which  the  two 
cents  per  square  yard  was  claimed,  is  as  follows;  ^^on  all 
delaines,  cashmere  delaines,  muslin  delaines,  barege  delaines, 
composed  wholly  or  in  part  of  worsted,  wool,  mohair,  or  goat's 
hair,  and  on  all  goods  of  similar  description,  not  exceeding 
in  value  forty  cents  per  square  yard,  two  cents  per  square 
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jard."  By  another  clause  in  the  same  act,  all  other  manu« 
factures  of  worsted,  or  of  which  worsted  shall  be  a  component 
material,  not  otherwise  provided  for,  are  subject  to  an  addi- 
tional duty  of  five  per  cent,  ad  valorem. 

The  plaintiffs '  goods  were  of  cotton  warp  and  a  worsted 
filling,  which  was  dyed  or  colored  before  weaving,  and  it  was 
claimed  that  they  were  not  of  a  similar  description  to  thp 
delaine  fabrics,  which  were  always  woven  without  color,  or 
in  the  grey,  as  it  is  generally  termed,  and  so  they  were  not 
liable  to  the  higher  rate  of  two  cents  per  square  yard. 

The  principal  ground  taken  by  the  counsel  for  the  plaintiff 
in  their  learned  argument  for  a  new  trial  is,  that  under  the 
instructions  given  to  the  jury,  the  construction  of  the  statute 
was  left  to  the  jury;  that  it  was  the  duty  of  the  court  to 
have  defined  the  language  of  the  act,  and  that  the  jury  should 
have  been  directed  to  apply  the  definitions  so  given  to  the 
facts  as  they  might  find  them  established  by  the  evidence. 

The  instructions  which  were  given  to  the  jury  are  found 
set  forth  in  the  report  of  the  charge  as  taken  by  the  short- 
hand reporter,  and  an  examination  of  the  charge  does  not 
satisfy  us,  that  it  is  fairly  subject  to  this  objection. 

The  charge  states  *'that  as  the  court  understands  the  tes- 
timony, there  were  in  1862  two  descriptions  of  delaines ;  one 
made  entirely  from  wool  or  worsted,  and  it  was  not  claimed, 
that  the  goods  of  the  plaintiff  were  of  that  description ;  the 
other  was  of  cotton  wai-p  and  worsted  filling,  known  in  com- 
merce by  various  names,  some  of  which  as  cashmere,  barege, 
&c.,  are  found  in  the  statute.  These  goods  were  invariably 
woven  of  undyed  yam,  or  in  the  grey;  were  for  the  most 
part  dyed  or  printed,  and  sold  as  dress  goods  for  ladies'  wear. 
It  would  seem  from  the  evidence  that  they  varied  somewhat 
in  texture,  in  coarseness  or  fineness  of  the  worsted,  and  some- 
times, as  some  of  the  witnesses  state,  were  twilled  or  woven 
in  figures ;  sometimes  the  warp  had  more  or  less  heavy  threads 
or  cords  running  through  it  for  making  reps,  but  the  filling, 
it  is  said,  was  never  in  color  when  woven.    Here  is  found, 
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if  I  am  correct  in  my  view  of  the  evidence  of  which  the  jury 
will  judge,  a  class  of  dress  goods  of  cotton  warp  and  worsted 
filling,  without  color  of  any  kind  when  woven,  but  the  color 
was  subsequently  applied,  ^nd  these  were  the  delaines  referred 
to  in  the  act  as  the  court  understands  it."  This  portion  of 
the  charge  certainly  must  have  conveyed  to  the  jury,  what 
in  the  opinion  of  the  court  were  the  fabrics  referred  to  in  the 
act  as  delaines,  and  of  a  similar  description  to  which  roust 
be  any  other  goods,  upon  which  the  additional  duty  of  two 
cents  per  square  yard  could  be  exacted. 

The  juiy  were  also  instructed,  that  the  words  ''of  a  simi- 
lar description"  were  to  be  taken  and  understood,  in  their 
popular  and  received  import,  as  generally  understood  in  the 
community  at  large,  at  the  time  of  the  passage  of  the  act. 
These  words  are  manifestly  not  words  of  art;  they  are  not 
novel  or  obscure,  and  their  is  nothing  peculiar  or  exclusive  in 
their  signification,  so  that  it  would  be  proper  to  explain  or 
elucidate  them  by  reference  to  the  business  of  manufacturing 
or  vending  of  delaines ;  the  language  is  plain  and  familiar  to 
every  one,  and  requires  no  evidence  to  explain  its  import,  and 
as  stated  by  Mr.  Justice  Daniel,  in  Maillard  vs.  Lawrenee^ 
16  How.,  261,  "the  popular  or  received  import  of  words 
furnishes  the  general  law  for  the  interpretation  of  public 
laws,  as  well  as  of  private  and  social  transactions ;  and  when- 
ever the  legislature  adopts  such  language  in  order  to  define 
and  promulge  their  action  or  their  will,  the  just  conclusion 
from  such  a  course  mudt  be,  that  they  not  only  themselves 
comprehended  the  meaning  of  the  language  they  have  selected, 
but  have  chosen  it  with  reference  to  the  known  apprehen- 
sion of  those  to  whom  the  legislative  language  is  addressed, 
and  for  whom  it  was  designed  to  constitute  a  rule  of  conduct, 
namely,  the  community  at  large."     The  objection,  therefore, 
that  the  jury  were  instructed  to  take  these  words  in  their 
popular  import,  without  evidence  as  to  what  the  import  might 
be,  is  not  maintainable,  as  evidence  was  not  necessaiy  or 
properly  admissible  upon  a  matter  so  clearly  within  the  gen<- 
eral  knowledge  and  understanding  of  the  jury. 
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The  jury  were  also  instructed  that  the  similarity  referred 
to  in  the  statute  by  the  expression,  ^^goods  of  similar  descrip- 
tion," is  a  similarity  in  respect  to  the  product  and  its  adap- 
tation to  uses,  and  to  its  uses  and  not  to  the  process  by  which 
it  was  produced.     The  plaintifif  requested  that  the  jury  should 
be  instrucced,  ^^that  if  they  believe  that  the  plaintiffis'  goods 
were  not  woven  in  the  grey  or  natural  color  of  the  worsted 
and  cotton,  but  were  woven  with  colored  warps  or  filling, 
then  their  verdict  must  be  for  the  plaintifF."    This  instruc- 
tion was  refused,  and  as  we  think  properly,  as  the  effect  would 
have  been  to  restrict  the  consideration  of  the  jury  to  the 
process  of  manufacture,  and  to  have  withdrawn  from  their 
consideration  the  true  question,  which  was  similarity  of  fab- 
ric.   In  our  opinion,  this  was  the  real  question  for  the  jury 
to  determine,  and  the  judge  at  nin  priu%  would  not  have 
been  justified  in  withholding  from  the  consideration  of  the 
jury  all  the  other  evidence  in  the  case  bearing  on  the  simi- 
larity, or  difference  between  the  delaines  called  for  by  the 
act,  and  the  goods  upon  which  the  duties  were  exacted  of 
the  plaintiff.     The  instruction  that  the  similarity  required 
by  the  act  must  be  found  in  the  resultant  fabric,  and  not 
solely  in  the  process  of  its  manufacture,  was  a  correct  expo- 
isition  of  the  meaning  and  effect  of  the  words,  ^^goods  of  a 
similar  description^"  and  all  that  the  court  could  be  well 
called  upon  to  present  for  the  consideration  of  the  jury.    The 
very  words  of  the  act  are  the  clearest  and  most  manifest  of 
the  meaning  and  intent  of  Congress.    It  no  where  declares 
that  the  similarity  shall  be  in  the  method  by  which  the  goods 
are  woven  or  dyed,  but  it  does  require  that  in  the  goods 
themselves,  the  similarity  shall  exist. 

The  charge  of  the  judge  presented  to  the  jury  vri th  some 
detail,  the  various  points  of  similarity  and  difference  as 
developed  in  the  testimony,  and  concluded  by  instructing 
them,  that  it  was  for  the  jury  to  determine  whether  or  not 
the  goods  upon  which  the  duties  were  exacted  were  goods 
of  a  similar  description  with  the  delaines  enumerated  in  the 
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act,  and  that  all  of  the  testimony  that  had  any  bearing  upon 
that  question,  the  goods  themselves,  the  manner  in  which 
they  were  woven  and  dyed,  the  result  of  the  dyeing,  and 
every  other  fact  and  circumstance,  were  to  be  taken  into 
consideration  and  allowed  their  proper  effect,  in  coming  to  a 
conclusion  in  regard  to  the  similarity  or  dissimilarity  of  the 
two  fabrics.  These  instructions  submitted  to  the  jury  the 
real  issue  in  the  case,  which  had  become  almost  entirely  a 
matter  of  fact,  which  the  jury  was  the  proper  tribunal  to 
pass  upon ;  any  other  direction  would  have  encroached  on 
the  province  of  the  juiy,  and  would  therefore  have  been 
objectionable. 

These  instructions  are  sustained  by  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  Barney  vs.  Schmeiderj 
9  Wall.,  252,  which  was  an  action  similar  to  the  present,  to 
recover  back  the  excess  of  duties  imposed  by  the  collector  of 
New  York,  under  this  statute  of  1862,  on  goods  similar  to 
plaintiffs '.  In  that  case  the  learned  judge  says,  ^^The  point  in 
dispute  was  whether  the  goods  of  plaintiff,  on  which  the  two 
cents  per  yard  had  been  assessed,  were  goods  of  a  similar  de- 
scription to  those  above  mentioned,  within  the  meaning  of  the 
act.  Now  it  is  clear  that  this  question  alone  is  one  of  mixed 
law  and  fact,  because  until  we  are  informed  by  testimony  as 
to  the  nature  and  character  of  plaintiffs '  goods,  no  construc- 
tion or  view  of  the  law  can  be  applied  to  them.  The  court 
can  only  know  by  evidence  what  kind  of  goods  were  assessed 
by  the  collector,  and  this  at  once  dispels  the  idea  that  the 
case  could  in  any  sense  present  an  abstract  question  of  law." 

From  the  report  and  record  of  that  cause  it  would  seem  that 
the  judge  at  the  trial,  because  the  goods  of  the  plaintiff  were 
woven  in  colors,  ruled  as  a  matter  of  law  that  such  goods  were 
not  similar  to  the  delaine  fabrics,  and  the  plaintiff  obtained 
a  verdict  which  was  not  sustained  by  the  Supreme  Court. 
In  the  present  case  an  entirely  different  course  was  adopted, 
and  the  jury  were  instructed  as  to  what  the  evidence  showed 
the  delaine  fabrics  mentioned  in  the  act  to  be,  and  further 
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in  what  respect  the  similarity  must  exist  in,  that  the  £abric 
itself  and  the  uses  for  which  it  could,  be  employed  must  be 
similar  to  the  goods  preyiously  described  in  the  act.  The 
court  thus  gave  a  legal  construction  and  signification  to  the 
language  of  the  statute,  leaving  it  to  the  jury  to  make  the 
application  of  the  facts  and  determine  whether  by  the  fiicts 
it  appeared  that  the  goods  of  the  plaintiff  were  fabrics,  so  far 
similar  to  the  delaine  fabrics  as  to  subject  them  to  the  same 
rate  of  duty. 

Exception  is  also  taken  to  the  admission  of  the  testimony 
of  Webster  respecting  certain  samples  of  goods.  Mr.  Dal- 
ton  was  called  by  the  plaintiff  as  an  expert,  to  state  as  to 
the  process  of  manufacture  of  delaines  and  other  fabrics,  and 
whether  certain  samples  presented  to  him  were  delaines  or 
similar  goods.  For  the  purpose  of  testing  his  skill  and 
knowledge  as  an  expert,  the  defendant  exhibited  to  him  cer- 
tain other  samples,  and  he  was  inquired  of  in  relation  to 
them,  what  kind  of  goods  they  were,  &c.  Having  given  his 
opinion  in  respect  to  them,  Mr.  Webster  was  called  and 
allowed  to  contradict  the  opinions  of  Mr.  Dalton,  and  to  state 
the  facts  as  to  these  samples  shown  to  Dalton  by  defendants' 
counsel,  what  they  in  truth  were,  and  of  what  material,  &o. 
This  evidence  was  clearly  admissible,  as  bearing  upon  the 
qualifications  of  Mr.  Dalton  as  an  expert,  and  this  was  the 
sole  reason  and  purpose  for  which  it  was  received  at  the  trial. 

There  being  a  great  mass  of  evidence  before  the  jury  bear- 
ing upon  the  question  of  whether  or  not  the  plaintifGs'  goods 
were  similar  to  delaines,  all  of  which  was  very  ably  and  fully 
presented  to  the  jury  by  the  respective  counsel,  the  court 
does  not  feel  justified  in  setting  the  verdict  aside  as  contrary 
to  the  weight  of  the  evidence ;  it  was  a  matter  more  clearly 
within  the  province  of  the  jury,  with  much  evidence  on  each 
side,  and  the  plaintiffs  must  abide  the  result. 

Motion  overruled.    Judgment  on  the  verdict. 
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Be  HARRISON  BAKER 

Dbcbmbeb,  1875. 

1.  An  endorsement  by  the  mortgai^eor  upon  a  chattel  mortgage, 

Bubjecting  chattels  acquired  after  the  date  of  the  mortgage  to  its 
operation,  made  in  fraud  of  the  bankrupt  act,  does  not  invalidate 
the  mortgage  otherwise  valid,  but  simply  fails  of  its  purpose. 

2.  A  creditor  having  attached  the  chattels  of  his  debtor  within  four 

months  of  his  bankruptcy,  and  meantime  having  paid  the  debt  and 
assumed  liabilities  secured  by  an  existing  mortgage  thereon  to  save 
the  attachment,  thereby  acquires  a  valid  lien  upon  the  chattels 
attached,  although  the  attachment  becomes  void  upon  the  debtor's 
bankruptcy,  and  should  bo  repaid  the  same  by  the  assignee  upon  the 
sale  of  the  chattels  to  which  the  lien  attached. 

3.  An  attachment  by  a  creditor  of  the  property  of  his  insolvent 

debtor  is  not  a  fraud  upon  the  bankrupt  act. 

In  Bankbuptgt.  Petition  bj  attaching  creditors  to  be 
reimbursed,  &om  the  proceeds  of  the  sale  of  certain  chattels 
of  the  bankrupt  by  the  assignee,  for  sums  paid  and  liabili- 
ties incurred  in  raising  a  mortgage  from  the  same,  to  pre- 
serve their  attachment  thereof  that  was  dissolved  by  the 
debtor's  bankruptcy. 

Mr.  William  P.  Whitehousej  solicitor  for  petitioners. 

Mr.  Eben  F.  PUhhury  and  Mr.  Samuel  Titcomb^  solicitors 
for  assignees. 

Fox,  J.  Baker  was  adjudged  bankrupt  in  this  court,  upon 
his  petition  filed  Sept.  20,  1876,  and  the  respondents  were 
duly  appointed  his  assignees.  The  bankrupt  was  the  keeper 
of  the  Augusta  House,  under  a  lease  to  him  from  Cushman  & 
als.,  for  three  years  from  October  15, 1874,  at  a  rent  of  $8,200 
per  year,  payable  in  monthly  installments,  together  with  the 
taxes  and  insurance.  The  performance  of  the  covenants  of 
this  lease  were  secured  by  a  chattel  mortgage  to  the  lessors 
from  Baker,  of  all  the  household  furniture  in  the  house, 
87 
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^^together  with  all  property  of  a  similar  description  which  he 
may  hereafter  add  thereto,  so  that  the  said  property  should 
at  all  times  be  suitable  and  proper  for  carrying  on  said  Au- 
gusta  House  ;'*  the  mortgage  also  provided  'Hhat  said  Baker 
should  indemnify  and  save  harmless  the  lessors  from  all  lia- 
bilities they  had  already  or  may  hereafter  incur,  by  reason  of 
advances  made  by  them,  or  as  signers  or  endorsers  of  any 
notes  which  they  should  make  or  endorse  for  the  accommoda- 
tion  of  said   Baker."     This  lease  and  mortgage  were  duly 
recorded,  and  the  bankrupt  went  into  possession  of  the  house 
and  remained  there  until  the  filing  of  his  petition  in  bank- 
ruptcy.    He  added  to  the  furniture  his  purchases  amounting 
to  about  $4,000,  a  portion  of  which  was  attached  on  a  writ 
in  favor  of  the  Gas  Company,  July  81,  1875.     This  attach- 
ment was  discharged,  and  on  August  5th  Baker  executed  on 
the  back  of  the  original  mortgage  an  agreement  reciting  ^^that 
in  consideration  of  the  depreciation  in  value,  by  use  past  and 
future,  of  the  property  within  described,  I  hereby  agree  that 
the  within  mortgage  with  this  endorsement  thereon  shall  hold 
and  cover  any  and  all  additions  that  have  been  or  may  be 
made  to  the  same;  also  i:i  hiding  two  billiard  and  one  pool 
table  put  into  the  Augusta  House  by  me  together  with  all 
the  fixtures  thereto  belonging." 

This  instrument  was  recorded  in  the  city  records  on  the 
same  day. 

Under  the  laws  of  this  state,  an  attachment  of  chattels 
subject  to  a  mortgage  may  be  made  on  mesne  process.  R.  S., 
c.  81,  §§  41,  42,  43  and  44,  provide  that  such  mortgaged 
property  may  be  attached,  held  and  sold,  as  if  it  was  unincum- 
bered, if  the  attaching  creditor  first  tenders  or  pays  the  full 
amount  unpaid  on  the  demand  so  secured.  Hie  mortgagee 
shall  not  bring  his  action  against  the  attaching  officer  until 
he  has  given  him  forty-eight  hours'  written  notice  of  his  claim 
and  the  true  amount  thereof;  and  the  officer  or  creditor  may, 
within  that  time,  discharge  the  claim  by  paying  or  tendering 
the  amount  due  thereon,  or  restore   the  property.    "If  the 
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creditor  redeems  such  property  and  it  is  subsequeDtlj  sold  by 
the  officer,  he  shall  from  the  proceeds  first  pay  to  the  creditor 
the  amount,  with  interest,  paid  by  him  to  redeem,  and  apply 
the  balance  to  the  debt  on  which  it  was  attached." 

The  petitioners  being  creditors  of  the  bankrupt,  on  the 
18th  of  August  sued  out  their  writs  against  him,  and  caused 
the  mortgaged  furniture  to  be  attached  thereon  by  the  sheriff 
of  Kennebec  county,  and  on  the  same  day  due  notice  of  the 
attachment  was  given  by  the  officer  to  the  mortgagees,  to 
which,  on  the  27th  of  the  same  month,  they  made  written 
reply,  setting  forth  in  detail  the  several  sums  claimed  by 
them  to  be  secured  by  said  mortgage,  amounting  in  the  aggre- 
gate to  $5,908.72  on  that  day ;  and  they  further  claimed  to 
hold  the  same  as  security  for  the  accruing  rent  during  the 
continuance  of  the  lease. 

On  the  27th  of  August,  the  mortgagees  served  upon  Baker 
a  notice  of  foreclosure,  under  the  statute,  for  breach  of  con- 
dition of  the  mortgage,  and  on  the  28th  the  attaching  cred- 
itors paid  to  the  mortgagees  the  amount  claimed  by  them  to 
be  secured  by  the  mortgage — i.  e.  $5,908.72,  and  also  gave  to 
them  their  obligation,  binding  themselves  to  assume  and  keep 
in  the  future  all  the  other  stipulations  and  covenants  of  said 
lease,  ^^provided  said  lessors  shall,  promptly  and  without 
delay,  enforce  compliance  with  all  the  terms  and  conditions 
of  the  lease  not  already  performed  by  us,  and  avail  themselves 
of  all  needed  legal  measures,  or  allow  us  to  do  so,  to  expel 
said  lessee  for  non-payment  of  rent  hereafter  becoming  due, 
and  give  us  the  privileges  and  benefit  of  said  lease,  according 
to  the  terms  thereof." 

On  the  sixth  of  September,  a  process  of  forcible  entry  and 
detainer,  to  recover  from  Baker  the  possession  of  the  prem- 
ises, was  commenced  against  him  by  the  lessors,  returnable 
before  the  Municipal  Court  of  Augusta,  September  18th. 

An  appraisal  was  duly  made  of  the  attached  property,  and 
the  appraisers  having  certified  that  it  could  not  be  kept 
without  great  expense  and  deteriorating  in  value,  the  officer, 
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ID  sell  iIm  wtmtb  mt  pablie 
&=irc;i:a  ca  zhit  £>i  ii.T  :i  Se^fiBEiicK;  bst  vw  prefreoted  bam 
so  d:£q^  It  u  ^-i^^maa  frca  ibk  €OBit»  qb  die  SSd  of  that 
s:cii.  iri  :z«  iazirz^cer  proendin^;  aad  the  property  was 
:re  bitlri  bj  ic«  s^^srf  sakr  bit  enadmient  until  the 
w^ere  MZ'^^.izMBi  as^ineeet  when  tlie  aanie  was 
t=rrj«d  GTer  so  i2^ea  bj  tbe  th^nff  Tbe  proeeee  of  forcible 
€c;?T  azk!  dciLzigr  was  aLeo  ttajed  by  an  injnaetioa  from  this 
court.  CQ  tiis  f4:i:  :-f  Sepiembec.  vnul  tbe  foitber  oder  of  the 
ccort. 

The  aacgDees  LsTing  cblained  tbe  pfwiBiion  of  the  mort- 
g^S^  prof«itT,  WLiihed  proposed  to  pnrrhssft  the  same, 
tc-^iher  vi;h  anr  intereit  acquired  by  the  ssBignees  in  and 
br  Tiitoe  of  tbe  lesse,  for  the  som  of  ten  thoosand  dollars. 
Thej  petitioned  this  coort  for  lesTe  to  accept  the  offer  of 
Whithed.  Notice  of  the  petition  was  giren  to  the  mortgagees 
and  aU  others  interested,  and  no  one  appearing  to  object,  the 
court  aathorized  the  sale  to  be  made  under  Section  5068 
of  Rl  S.,  at  large,  which  has  been  done. 

Upon  a  careful  reTision  of  the  aeeonntB,  it  appeared  that 
the  bankrupt  had  paid  to  one  of  the  lessors,  Milliken,  bj 
board  1786.67,  which  should  haye  been  allowed  in  part  dis- 
cbaige  of  the  rent ;  and  that  there  had  been  an  OTor^yment 
•of  rent,  by  the  attaching  creditors  to  that  amount,  on  the  27th 
day  of  August.  A  settlement  was  accordingly  made  between 
the  lessors  and  the  attaching  creditors,  the  sum  of  91,919.11 
being  claimed  as  due  on  the  27  th  of  August,  and  a  further 
sum  of  $218.33  fDr  additional  rent  of  the  premises  from 
August  27th  to  September  20th,  the  day  of  the  filing  the  peti- 
tion in  bankruptcy;  these  two  amounts,  in  the  aggregate 
$5,182.44,  were  retained  by  the  lessons,  and  the  balance  of  the 
amount  received  by  them  was  repaid  to  the  attaching  cred- 
itors. The  petitioners  in  their  present  petition  now  ask  that 
tbe  assignees  may  be  ordered  to  refund  to  them,  from  the 
proceeds  of  sale,  the  $5,182.44  and  interest,  they  having 
relinquished  to  the  assignees  and  discharged  all  claim,  under 
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the  endorsement  on  the  mortgage  of  August  5th,  to  any  pro- 
ceeds of  sale  of  the  furniture  acquired  by  Baker  after  the  14th 
of  October. 

The  respondents,  in  behalf  of  the  creditors,  deny  the  valid- 
ity of  the  original  mortgage  of  Oct.  14th,  and  claim  that  it 
was  rendered  null  and  void  by  the  proceedings  of  August  6th ; 
and  they  caUed  at  the  hearing  the  bankrupt  as  a  witness,  who 
testified  ^*that  soon  after  the  attachment  made  by  the  Gas  Co., 
Cushman,  one  of  the  mortgagees,  called  upon  him,  he  being 
then  unwell  and  confined  to  his  room,  with  the  mortgage 
and  endorsement  thereon,  as  it  now  appears,  and  requested 
him  to  execute  the  same,  at  the  same  time  assigning  as  a 
reason  therefor,  that  there  were  several  parties  in  Augusta 
who  were  disposed  to  put  him  to  trouble  and  expense,  and 
subject  them  to  a  good  deal  of  cost  and  inconvenience ;  that 
it  would  be  no  harm  to  me,  but  on  the  contrary  a  benefit  to 
me  if  I  signed  the  paper ;  and  I  then  executed  it." 

It  is  claimed  upon  this  statement,  that  one  purpose  of  the 
mortgagees  in  thus  procuring  the  endorsement  and  having  the 
mortgage  cover  the  subsequent  acquired  property  of  the  mort- 
gageor,  was  to  delay  other  creditors  and  prevent  their  attach- 
ment of  this  property.  The  original  mortgage  provided  ^M^hat 
all  property  of  a  similar  description  to  that  then  on  the  prem- 
ises, which  the  mortgageor  should  thereafter  add  thereto, 
should  pass  under  the  mortgage."  A  stipulation  of  this 
nature  was  held  valid  and  effectual  as  against  an  assignee  in 
bankruptcy  under  the  former  bankrupt  law.  Mitchell  vs. 
Winslow^  2  Sto.,  680.  So  that  all  of  the  subsequent  acquired 
property  of  a  similar  description  to  the  old,  the  mortgagees 
could  have  retained  as  against  an  assignee  in  bankruptcy. 
Cushman  has  not  been  called  to  contradict  this  statement  of 
the  bankrupt,  and  I  am  therefore  for  this  hearing  to  consider 
it  as  established,  that  one  motive  and  purpose  of  the  mort- 
gagees in  procuring  this  endorsement  was  to  delay  creditors 
of  the  bankrupt,  and  that  this  transfer  of  the  subsequent 
acquired  property  was  fraudulent,  and  could  not  prevail  as 
against  attaching  creditors. 
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No  rights,  therefore,  were  acquired  to  the  new  property, 
and  this  endorsement  was  a  nullity,  so  far  as  creditors  were 
concerned ;  but  that  I  hold  is  the  extent  of  its  operation.  It 
did  not  deprive  the  creditors  of  any  rights  whatever  which 
they  before  had.  The  newly  acquired  property  was  still 
open  to  attachment  for  Baker's  debts,  but  the  property,  which 
belonged  to  Baker  at  the  time  the  original  mortgage  was 
executed,  did  not  become  subject  to  such  liability.  That 
mortgage  was  originally  valid  and  efiPectual,  and  so  continued 
notwithstanding  the  parties  at  a  day  long  subsequently  might 
have  contemplated  a  fraudulent  purpose  relative  to  the  other 
property  of  the  bankrupt,  and  to  subject  it  to  liability  for  the 
security  of  the  same  claims  embraced  in  the  original  mortgage. 
The  rights  of  all  parties  are  the  same  as  they  would  have 
been,  if  instead  of  making  this  endorsement  on  the  back  of 
the  original  mortgage,  a  separate,  independent  mortgage  had 
been  given,  on  August  5th,  upon  the  subsequent  acquired 
property,  as  security  for  the  claims  covered  by  the  original 
mortgage,  and  the  parties  at  the  time  had  designed  thereby 
to  defeat  or  delay  the  other  creditors.  It  is  quite  clear  that 
the  latter  mortgage  would  be  fraudulent  and  void  as  against 
creditor  and  assignees  in  bankruptcy ;  but  it  is  equally  clear 
to  my  mind  that  it  could  not  in  any  manner  afiFect  the  prior 
mortgage  untainted  by  any  fraud  in  its  inception. 

In  the  present  case  the  petitioners  have  filed  a  written 
waiver  and  release  of  all  interest  in  and  to  any  property  not 
included  in  the  original  mortgage,  the  proceeds  realized  from 
the  sale  of  that  property  being  in  excess  of  the  amount  paid 
by  them  to  the  mortgagees,  so  that  no  claim  is  made  under 
the  fraudulent  endorsement. 

It  is  further  contended  by  the  assignees,  that  there  has 
been  collusion  between  the  petitioners  and  the  owners  of 
the  Augusta  House,  to  turn  over  all  the  personal  property  of 
the  bankrupt  to  the  petitioners,  that  they  might  acquire  a 
title  thereto  for  a  sum  far  below  its  real  value,  and  in  fraud 
of  the  other  creditors.    The  history  of  the  case  certainly 
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maDifests  tbat  the  owners  of  the  property  were  quite  willing 
to  be  rid  of  Baker  as  their  tenant,  and  that  the  petitioners,  or 
Whithed,  might  take  possession  in  his  stead  and  occupy  the 
house,  and  acquire  all  their  rights  to  Baker's  property,  on 
complying  with  his  obligations  under  the  lease  and  mortgage. 

To  accomplish  these  ends  there  can  be  no  question  that 
the  landlords  resorted  to  a  foreclosure  of  the  mortgage  and  to 
their  process  of  forcible  entry  and  detainer,  and  the  attaching 
creditors  to  the  appraisal  and  contemplated  sale  by  the  sheriff 
of  the  property  attached ;  but  every  step  in  these  proceedings 
was  in  accordance  with  the  laws  of  this  state,  while  to  counter- 
act their  force  and  effect,  the  bankrupt  and  his  creditors  applied 
to  this  court,  and  availed  themselves  of  its  restraining  process 
to  prevent  their  opponents  obtaining  any  advantage  by  their 
movements  under  the  various  provisions  of  the  state  laws. 
Each  side,  in  my  view,  stood  on  tlieir  legal  rights,  endeavor- 
ing to  obtain  all  the  advantages  that  the  law  would  afford 
them ;  and  as  it  would  now  seem,  the  whole  rather  resulted  in 
a  drawn  game,  neither  party  having  obtained  any  very  great 
success  over  the  other,  the  property  of  the  bankrupt  having 
vested  in  his  assignees  in  substantially  the  same  condition  it 
would  have  done  if  this  warfare  had  never  existed.  But  noth- 
ing is  shown  which  would  justify  this  court  in  declaring  that 
there  was  such  collusion  between  the  parties  as  should  deprive 
the  petitioners  of  any  rights  to  which  they  would  otherwise 
be  entitled. 

Having  disposed  of  these  objections,  there  remains  to  be 
determined  what  are  the  petitioners'  rights  in  this  fund,  the 
proceeds  of  the  mortgaged  property  sold  by  order  of  the  court, 
and  now  in  the  custody  of  the  court,  as  against  the  assignees 
in  bankruptcy. 

The  petitioners  made  an  attachment  of  this  property  to 
secure  a  just  debt ;  this  attachment  was  valid  under  the  laws 
of  this  state,  but  liable  to  be  defeated  by  proceedings  in  bank- 
ruptcy instituted  within  four  months.  The  property  thug 
attached  was  subject  to  a  valid  mortgage ;  and  the  laws  of  this 
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5u:<f  er:T* "v^rei  izji  »nju:>.Trg  crediton  to  pay  the  amoimt 
::  il^  ^::jz.:nor  mzA  discharge  the  dum  thereon,  and  if 
zl-t  jrs*l.:-.r  r»*i=it:r  i2je  prcpertr,  and  it  is  sabseqaentlj  sold 
:t  ilie  c^^^r.  Le  scull  fr:3i  tLe  proceeds  fiist  pay  to  the 
creL:cr  ibe  a.-:!-:  :iili«  viiL  inierest  paid  bj  him  to  redeem  the 
J  r,  r«f  r^T.  Tiie  .  ^  .^er,  in  s«rioS  complianoe  with  the  law,  was 
4  .*.  .:  :^'  iif  H  iij>  i  r:z'czr^  ar.i  par  to  the  creditors  the  amoimt 
iliT  L^pI  p«k.i  v^  rvireru  vLea  he  was  enjoined  by  this  court 
fr::^  <c  I-.:^-  ai.-i  was  ccnr^elled  to  retain  the  property  until 
asf^^<ees  wtre  a::«:ci:cO«  ai.i  then  to  surreDder  it  to  them, 
ni  iIkt  L&Te  sL.^«  t  t  crier  of  this  court*  sold  it  for  a  sum 
ir.  tx>?:s»  c:  :ie  xz::;i:::  paid  by  the  creditors  to  redeem  it- 

U^-ier  ;h<ese  c£rj::n'sLu:c<es>  which  party  has  the  better 
e:--rr,  ihe  vrei::crs  who  hare  paid  this  amount  to  discharge 
tL->  rklli  cIjLzi.  a:i  inc-^ihraace  ujon  the  property,  and  for 
wri.h  a:  pr^e^^iit  ihej  ane  just  so  much  the  poorer,  or  the 
asssv^eifts^  wh:  by  nra^on  and  on  account  of  this  Tery  payment 
by  these  cr>:>i:;orN»  LAve  received  the  property  relieved  and 
disvhirp?\i  rrc2i  this  incunilrance,  and  thereby  the  estate  in 


Kic^krurtsTT  2s  jus;  so  much  the  larger  for  distribution  than  it 
wculd  hive  l<^r:  if  li^e  cr>e\ii:ors  iud  not  paid  this  sum? 

The  siirple  s:a:ea;ent  of  the  proposition  presents  most  con- 
clusively its  own  sclutioa.  Conceding  that  the  payment  of 
the  asicuut  *"discLirged**  the  ineambrance,  or  '•redeemed''  the 
prv^>irtT«  i:  i^  equjilly  certiin  that  the  law  itself,  the  instant 
the  payment  was  made«  the  property  being  in  the  possession 
of  rhe  o£oer«  imposed  upon  the  property  a  new  lien  or  incum- 
bnnoe  for  the  security  of  the  ci^icors  for  the  amount  paid 
br  them  to  redeem^  The  officer  constantly  retained  the 
pro[>erty  charged  with  this  trust  and  statutory  lien,  until  sold 
by  him,  and  the  proceeds  he  was  required  to  pay  OTer  to  the 
creditor  to  the  extent  he  had  paid  out  in  redemption  of  the 
property.  The  lien,  therefore,  upon  this  property  for  the 
security  of  the  redemption  creditor,  was  thus  created  by 
statute,  and  was  as  effectual  and  binding  upon  the  property 
as  could  be  had  by  the  most  formal  contract.    The  statute 
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provided  its  own  method  for  its  eDforcement,  and  this  would 
have  proved  effectual  and  sufficient  if  the  court  in  bankruptcy 
had  not  interposed  and  prevented  the  officer  from  completing 
the  steps  in  that  behalf,  which  the  state  law  contemplated  aa 
sufficient. 

In  Savings  Bank  vs.  Stuyvesant  Bank^  10  B.  R.,  405,  Mr. 
Justice  Hunt  of  the  Supreme  Court  of  the  United  States,  says : 

*^The  soundness  of  the  position  that  liens  are  preserved 
under  the  bankrupt  act,  and  that  the  holders  of  them  are  to 
be  protected,  cannot  be  well  doubted. 

^^The  bankrupt  aet  of  1841,  in  its  second  section,  was  very 
explicit  on  this  subject,  and  it  was  repeatedly  held  that  liens 
or  rights  of  property  created  by  the  laws  of  the  state  could 
not  be  disturbed' while  enforcing  the  provisions  of  the  act. 
The  rule  is  the  same  under  the  present  bankrupt  law,  and 
although  not  stated  in  terms  so  precise  and  specific  as  are 
found  in  the  act  of  1841,  the  provisions  of  sections  14  and  20 
establish  the  same  rule." 

In  Re  Wynn^  4  B.  R.,  6,  Chase,  C.  J.,  says :  "We  do  not 
doubt  that  the  assignee  takes  the  property  in  the  same  plight 
in  which  it  was  held  by  the  bankrupt  when  his  petition  was 
filed,  subject  to  such  liens  or  incumbrances  as  would  effect  it  if 
no  adjudication  in  bankruptcy  had  taken  place.  *  *  Liens  are 
of  various  descriptions,  and  may  be  enforced  in  different  ways ; 
but  we  think  it  sufficient  to  say  here  what  seems  to  us  well  war- 
ranted in  principle  and  authority,  that  whenever  the  law  gives 
a  creditor  a  right  to  have  a  debt  satisfied  from  the  proceeds  of 
property,  or  before  the  property  can  be  otherwise  disposed  of, 
it  gives  a  lien  on  such  property  to  receive  the  payment  of 
this  debt."  In  that  case  a  statute  of  Virginia  required  an 
officer  who  took  goods  on  certain  premises  under  legal  pro- 
cess, to  pay  out  of  the  proceeds  the  rent  in  arrear,  and  the 
Chief  Justice  remarks :  "We  cannot  doubt  that  this  statute 
creates  a  lien  in  favor  of  the  landlord,  and  a  lien  of  high  and 
peculiar  character."  While  that  language  is  peculiarly  appli- 
cable to  the  present  case,  the  lien  in  the  present  case  is  of  a 
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higher  nature,  as  the  party  claiming  it  has  discharged  a  prior 
lien  upon  the  same  property,  for  the  exact  amount  which  he 
now  claims  to  be  allowed,  and  all  parties  interested  in  the 
property  have  been  benefited  to  the  exact  amount  claimed, 
as  DO  one  could  have  in  any  way  recovered  a  dollar  from  the 
property  without  first  discharging  the  incumbrance. 

In  Parker  vs.  Muggridge^  2  Sto.,  845,  Mr.  Justice  Story 
says,  ^^The  plaintifiPs  have  an  equitable  lien  and  a  superior 
title  to  the  property  over  the  assignee  and  the  general  cred- 
itors, and  the  assignee  must  take  the  property  of  the  bank- 
rupts for  the  general  creditors,  subject  to  this  lien  and  superior 
title,  *  *  *  and  the  property  will  be  followed  and  affected 
with  the  trust  in  the  hands  of  the  assignees,  in  the  same  man- 
ner and  to  the  same  extent  as  it  would  be  in  the  hands  of  the 
bankrupt.  *  *  We  all  know  that  in  bankruptcy  the  assignee 
takes  only  such  rights  as  the  bankrupt  himself  had,  and  is 
subject  to  like  equities/' 

This  last  proposition,  with  a  modification  repeatedly  recog- 
nized by  Judge  Story  himself,  that  in  cases  of  fraud  the 
assignee  may  acquire  and  enforce  rights  which  the  bankrupt 
could  not,  has  been  affirmed  scores  of  times,  by  every  tribu- 
nal in  the  United  States  administering  the  bankrupt  law.  If 
bankruptcy  had  not  intervened,  the  bankrupt  could  not  have 
prevented  the  creditors  receiving  the  payment  which  they 
now  claim  from  the  proceeds  of  the  sale  of  the  goods  upon 
which  they  had  a  valid  statute  lien ;  charged  with  this  lien 
those  goods  passed  to  the  assignee,  and  the  bankrupt  court, 
administering  principles  of  equity,  is  not  restricted  to  the 
course  provided  by  the  statute  for  affording  redress  to  these 
claimants.  Having  taken  this  property  burdened  with  this 
incumbrance  it  is  bound  on  every  principle  of  equity  law, 
first  to  see  that  this  lien  is  paid  off  and  fully  discharged 
before  it  will  allow  any  portion  of  the  proceeds  of  the  prop- 
erty to  be  destributed  among  the  general  creditors. 

It  is  said  that  this  principal  will  not  justify  the  payment  of 
the  $213.33  being  for  the  rent  from  the  27th  of  August  to  the 
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day  of  the  filing  the  petition  in  bankruptcy;  it  is  claimed 
that  this  sum  was  paid  by  force  of  the  petitioners'  obligation 
of  August  27th,  by  which  they,  on  certain  conditions,  became 
personally  accountable  to  the  lessors  for  the  subsequent  rent. 
These  conditions  appear  to  have  been  complied  with  by  the 
lessors,  and  I  am  of  the  opinion  that  the  petitioners  had  ren- 
dered themselves  personally  accountable  for  the  future  rent ; 
but  I  also  hold  that  this  remedy  was  merely  cumulative,  and 
that  the  lessors  still  held  the  security  under  their  mortgage 
for  its  payment.  They  had  done  nothing  at  that  time  to  dis- 
charge this  security,  or  to  estop  them  from  availing  them- 
selves of  it,  in  case  it  became  necessary  for  their  protection. 
They  had  received  payment  for  rent  up  to  the  27th  of  August, 
and  had  at  the  same  time  asserted,  distinctly,  their  claim 
under  the  mortgage  as  ^curity  for  future  rent. 

Between  these  dates,  Aug.  27th  and  Sept.  20th,  Baker  was 
in  possession  of  the  premises,  resisting  the  process  of  forcible 
entry  and  detainer  instituted  to  oust  him  therefrom  ;  his  fur- 
niture was  also  there,  subject  to  attachments  for  the  benefit 
of  the  petitioners,  wbo  had  at  that  time  a  much  larger  interest 
at  stake  in  the  same  property,  by  reason  of  their  lien  on  the 
same,  for  the  amount  paid  by  them  to  the  lessors.  They 
were  therefore,  as  it  were,  compelled  to  discharge  the  claim 
for  the  subsequent  rent,  which  was  secured  on  the  property, 
subject  to  their  liens  and  attachment,  as  the  claim  for  rent 
most  certainly  would  have  priority  over  the  claim  by  attach- 
ment. The  payment  of  the  subsequently  accruing  rent  was 
not  strictly  by  force  of  the  provisions  of  the  law  before  cited, 
and  it  did  not,  therefore,  strictly  acquire  for  its  security  a 
lien  as  provided  by  statute,  which  would  require  the  payment 
by  the  officer  from  the  proceeds  of  sale;  but  its  payment 
from  these  proceeds  may,  in  my  view,  be  justified  undt.  the 
circumstances,  as  against  the  assignees  of  the  bankrupt  by 
the  principle  of  subrogation,  which  is  frequently  adopted  by 
courts  of  equity.  If  the  mortgage  is  to  be  deemed  as  now 
outstanding  for  the  security  of  the  payment  of  the  rent,  which 
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under  the  circamstances  may  well  admit  of  doubt,  as  the 
mortgagees  upon  notice  have  not  objected  to  the  sale  of  the 
mortgaged  property,  or  to  the  granting  of  the  prayer  of  the 
present  petition,  it  is  possible  that  the  mortgagees  might 
interpose  and  object,  and  that  as  against  them  and  their  future 
claims  under  this  mortgage,  the  petitioners  could  not  insist  on 
being  subrogated  to  their  rights,  qua  the  payment  made  by 
them  for  this  subsequent  rent ;  but  I  do  not  think  the  assignees 
in  bankruptcy  are  at  liberty  to  insist  on  this  objection  in 
behalf  of  general  creditors.  **It  is  a  well  settled  and  familiar 
principle  that  he,  who  acquii*e8  an  interest  in  an  estate  that  is 
subject  to  a  mortgage  or  other  charge,  acquires  at  the  same 
time  the  right  to  pay  off  such  mortgage,  or  to  exonerate  the 
estate  in  the  same  manner  that  he  would  have  been  entitled, 
who  created  the  incumbrance ;  and  that  in  so  doing  he  becomes 
substituted  in  the  place  of  him  to  whom  he  has  paid  the  money, 
in  all  cases  in  which  it  is  necessary  for  his  protection  that  the 
incumbrance  should  be  kept  alive ;  and  he  will  in  all  cases  of 
making  such  payment  be  deemed  the  assignee,  if  an  assign- 
ment will  better  subserve  the  ends  of  justice  than  payment 
and  extinction  would  do."    Fletcher  vs.  Cfhase^  16  N.  H.,  42. 

^^Where  a  party,  advancing  money  to  pay  the  debt  of  a 
third  person,  is  compelled  to  pay  it  to  protect  his  own  rights, 
a  court  of  equity  substitutes  him  in  the  place  of  a  creditor 
as  a  matter  of  course,  without  any  agreement  to  that  effect.'' 
Sanford  vs.  McLean^  8  Paige,  122. 

For  these  reasons,  I  hold  that  as  against  the  assignees  these 
petitioners  have  a  right  to  demand  the  payment  of  the  $218.83 
from  the  sales  of  the  mortgaged  property,  equally  with  the 
larger  sum. 

Finally,  it  is  objected  that  these  proceedings  of  the  peti- 
tioners were  in  furtherance  of  an  attachment,  which  was  an 
attempt  to  obtain  a  preference  fraudulent  under  the  bank- 
rupt law.  This  objection  at  first  appeared  of  some  force,  but 
on  reflection  I  am  satisfied  it  should  not  prevail.  The  bank- 
rupt act  in  terms  declares  what  are  prohibited  and  fraudulent 
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transfers  and  preferences,  and  denounces  them  under  certain 
penalties ;  but  an  attachment,  on  mesne  process,  is  nowhere 
enumerated  among  them.  It  does  declare,  that  the  assign- 
ment to  the  assignee  shall  vest  in  him  the  property  of  the 
bankrupt,  although  the  same  is  then  attached  on  mesne 
process  as  the  property  of  the  debtor,  and  shall  dissolve  any 
such  attachments  made  within  four  months  next  preceding 
the  commencement  of  bankruptcy  proceedings. 

The  attachment  is  nowhere  declared  to  be  a  fraud  upon  the 
act ;  on  the  contrary,  if  permitted  by  the  state  law,  it  may  be 
made,  and  will  continue  in  full  force  until  the  assignment, 
and  only  fails  and  dissolves  away  in  case  the  assignment  is 
made  in  proceedings  commenced  within  the  four  months ;  in 
that  case,  the  result  will  be,  the  party  obtains  no  benefit 
from  his  attachment ;  he  has  incurred  expenses  incidental  to 
it,  for  which  he  has  no  claim  against  the  bankrupt  or  his 
estate ;  but  any  other  rights,  by  virtue  of  the  state  law,  which 
he  has  acquired  in  the  property,  still  continue  to  him  and  are 
not  affected  by  the  bankruptcy  proceedings.  An  express  pro- 
vision should  be  had  to  defeat  these  rights,  and  none  such  is 
anywhere  found  in  the  act. 

It  reitdta  that  the  petitioners  are  entitled  to 
payment  of  the  full  amount  claimed  by 
them  with  interest  from  the  date  of  such 
payments. 
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Dkcbmbbb,  1875. 

1.  American  seamen*  discharf^ed  in  a  foreif^  port  on  loss  of  the 

vesBel  from  uoseaworthineee  existing  at  the  inception  of  the  voyafre, 
may  recover  under  R.  8.,  §{  4682  and  4588  from  the  owners  three 
months'  extra  wagea. 

2.  They  cannot  recover  the  penalty  provided  hy  R.  8.,  §  4529  for  the 

non-payment  of  wages  then  due  them,  when  the  net  proceeds  from 
the  sale  of  the  vessel  are  insufficient  to  pay  the  officers  and  crew,  and 
it  does  not  appear  that  the  master  oonld  have  raised  a  sufficient  sum 
for  the  purpose. 

In  Admibalty.  Libel  in  personam  by  American  seamen 
discharged  in  a  foreign  port  on  loss  of  the  vessel  to  recover 
wages  and  three  mouths'  extra  wages  under  R.  S.,  §§  4582, 4588, 
and  the  damages  for  non-payment  of  one  fourth  of  the  wages 
then  due  them  provided  by  R.  S.,  §  4529,  against  the  owners  of 
the  vessel,  who  denied  by  answer  all  liability  in  the  premises. 

The  cause  was  heard  upon  libel,  answer  and  proofs. 

Mr.  Charles  U.  Clifford  and  Mr.  William  E.  Clifford, 
proctors  for  libellants. 

Mr.  SewaU  C.  Strout  and  Mr.  Hanno  W.  Page,  proctors 
for  respondents. 

Fox,  J.  This  libel  is  promoted  by  the  mate  and  steward 
of  this  vessel,  a  brigantine  of  235  tons,  against  her  owners  to 
recover  a  balance  of  wages,  and  also  three  months'  extra 
wages,  allowed  by  the  acts  of  Congress,  the  vessel  having 
been  sold  at  Nassau,  N.  P.,  and  her  crew  there  discharged. 

The  libellants,  in  August  last,  shipped  at  this  port,  on 
board  this  vessel,  for  a  voyage  to  the  Kennebec  river  for  a 
cargo  of  ice,  thence  to  Charleston,  S.  C,  and  thence  where 
freight  might  offer.  The  vessel  sailed  on  this  voyage,  deliv- 
ered her  cargo  in  safety,  and  proceeded  to  Darien,  where  she 
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loaded  for  Philadelphia  with  pine  lumber,  both  on  and  under 
deck.  She  reached  Hatteras,  and  when  about  fifteen  miles 
from  that  light,  the  weather  became  somewhat  heavy,  with 
more  sea  than  usual,  which  caused  the  vessel  to  leak  badly 
in  her  upper  works.  The  most  of  her  forward  sails  were 
split  and  torn,  and  the  mainsail  was  in  that  state,  that  the 
master  did  not  deem  it  prudent  to  hoist  it,  it  being  very 
much  worn ;  the  mainmast  head  was  rotten  at  the  hounds. 

Under  these  circumstances,  the  vessel  was  making  so  much 
water,  that  all  that  remained  for  the  master  was  to  run  off 
before  the  wind  and  throw  over  his  deck-load,  which  was 
done.  At  the  end  of  three  days  he  found  himself  about  five 
hundred  miles  from  any  port,  with  his  leak  then  under  con- 
trol, as  by  clearing  his  deck,  he  was  able  to  caulk  some  of 
the  worst  leaks  about  his  water  ways.  He  then  concluded 
to  run  for  Nassau,  where  she  arrived  eleven  days  afterwards. 
Surveyors  were  called  by  the  consul,  and  they  reported  the 
condition  in  which  they'  found  the  vessel,  and  that  it  would 
cost  over  £600  for  repairs,  which  they  could  not  recommend 
to  be  made.  A  copy  of  the  report  was  received  by  the  man- 
aging owner,  and  he  thereupon  consigned  the  vessel  to  Darling 
&  Co.,  with  instructions  to  sell  her,  which  they  did  at  public 
auction,  the  gross  amount  of  sales  being  X80,  the  balance  of 
which  sum,  after  deducting  expenses  and  port  charges,  was 
paid  to  the  American  consul  and  by  him  distributed  among 
the  officers  and  crew,  the  latter  being  sent  by  the  consul  to 
Charleston,  from  whence  they  came  to  this  port  and  instituted 
this  libel. 

By  sec.  4526,  of  R.  S.  of  the  United  States,  the  right  of 
the  crew  to  wages  is  no  longer  dependent  on  the  earning  of 
freight  by  the  ship,  and  in  case  the  vessel  is  lost  the  seamen 
are  entitled  to  their  wages  to  the  time  of  the  loss,  if  they 
have  exerted  themselves  to  the  utmost  for  the  saving  of  the 
ship  and  her  cargo.  No  serious  question  therefore  arises 
upon  this  branch  of  the  case,  and  the  libellants  are  clearly 
entitled  to  recover  from  the  owners,  the  full  amount  of  their 
wages  up  to  the  time  of  their  discharge. 
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By  §§  4682-88,  R.  S.,  it  is  further  provided  **that  when- 
ever a  vessel  beloDging  to  a  citizen  of  the  United  States  is 
sold  in  a  foreign  country  and  her  company  discharged,  or  when 
a  seaman,  a  citizen  of  the  United  States,  is,  with  his  own 
consent,  discharged  in  a  foreign  country,  it  shall  be  the  duty 
of  the  master  to  produce  to  the  consul  or  officer  the  certified 
list  of  the  ship's  company  and  to  pay  such  consul  or  officer 
for  every  seaman  so  discharged,  designated  on  such  list  as  a 
citizen  of  the  United  States,  three  months'  pay  over  and  above 
the  wages  which  may  then  be  due  to  such  seaman.  No  pay- 
ment of  extra  wages  shall  be  required,  upon  the  discharge  of 
any  seaman  in  cases  where  vessels  are  wrecked  or  stranded 
or  condemned  as  unfit  for  service." 

The  controversy  here  is  as  to  the  right  of  the  libellants  to 
recover  the  extra  wages  provided  for  by  these  sections. 

This  vessel,  by  the  report  of  the  surveyors,  was  condemned 
as  unfit  for  service.  Such  is  the  legal  effect  of  their  findings, 
and  the  case,  therefore,  is  within  the  letter  of  the  exception. 
But  it  is  claimed,  in  behalf  of  the  libellants,  that  the  cause 
of  her  condemnation  was  not  on  account  of  fortuitous  injuries 
occasioned  to  her  by  the  perils  of  the  sea  on  her  voyage,  but 
that  it  was  entirely  by  reason  of  the  unseaworthy  condition 
of  the  vessel  at  the  inception  of  the  voyage,  and  well  known 
to  her  master  and  owners. 

The  survey  states,  that  the  vessel  was  not  then  leaking 
badly,  as  she  was  pumped  out  in  four  and  one  half  minutes ; 
^^hat  on  examination  we  found  the  mainmast  head  decayed 
and  sprung  at  the  hounds,  main-topmast  backstays  knotted 
and  spliced  in  several  places,  mainsail  worn  out,  foresail,  both 
topsails,  main-staysail  and  jibs  old  and  much  patched,  lower 
topsail-yard  sprung  and  decayed,  foretop-gallant  backstay 
stranded,  two  fore-chain  bolts,  port  side,  drawn  and  loose, 
deck-ends  forward  very  open,  stanchions  decayed  in  cover- 
ing-boards and  at  the  back,  top  sides  decayed  in  places ;  in 
the  hold  the  sides  were  wet  by  extensive  leaking  from  water- 
way seams,  and  round  the  stanchions  iron  futenings  much 
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corroded,  knees  gouged  in  a  few  places.  *  *  In  order  to  make 
the  vessel  seaworthy,  it  will  be  necessary  to  thoroughly  over- 
haul the  top  sides,  when  we  fear  it  will  be  found  necessary 
to  put  in  several  new  planks,  the  most  of  the  stanchions  will 
have  to  be  renewed,  then  re-bulwarked,  thoroughly  caulked 
from  the  light  water  line,  or  probably  all  over,  chain  plates 
re-fastened,  new  mainmast,  new  topsail-yard,  a  complete  set 
of  sails,  top-gallant  sail  and  royal  gaff-topsail  excepted,  about 
two  coils  of  rope  to  reeve  off  running  gear.  We  estimate 
that  the  outlay  for  the  above  necessary  repairs  and  supplies 
will  exceed  £500  and  therefore  cannot  recommend  them." 
The  court  cannot  but  approve  of  the  cautious  language  of 
the  surveyors  in  their  statement  as  to  the  cost  of  such  repairs, 
as  no  doubt  is  entertained  that  if  they  had  been  made  at  that 
port,  as  demanded  by  the  survey,  the  owners  would  have 
found  to  their  regret  that  they  were  much  in  excess  of  £500. 

The  report  of  the  surveyors  clearly  establishes  that  these 
repairs  were  called  for  by  reason  of  the  age  and  decay  of  the 
vessel  and  her  apparel  and  furniture,  and  were  not,  in  any 
material  respect,  occasioned  by  any  extraordinary  perils  of 
the  sea  to  which  she  had  been  subjected  on  the  voyage ;  that 
she  was  in  fact  unseaworthy  in  very  many  particular  when 
she  began  this  voyage,  and  was  not  in  a  suitable  condition  to 
undergo  the  usual  perils  to  be  expected  from  such  an  enter- 
prise. In  almost  every  instance  specified  by  the  surveyors, 
the  defect  was  from  old  age,  decay,  ordinary  wear  and  tear, 
and  not  from  extraordinary  disasters ;  it  was  the  natural 
decay  which  caused  her  to  be  in  this  miserable  condition, 
and  if  she  had  been  a  new  vessel,  none  of  these  repairs,  to 
any  considerable  amount,  would  have  been  called  for. 

Other  testimony  in  the  cause  fully  sustains  the  findings  of 
the  surveyors  in  these  particulars,  and  in  some  matters 
establishes  a  worse  condition  of  things  than  is  set  forth  in 
their  report.  It  does  not  appear  that  they  had  examined 
with  much  care  her  hull  so  as  to  be  fully  informed  as  to  the 
extent  of  the  decay  as  to  her  top-timbers.  One  of  the  owners 
88 
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resided  at  Gorbam,  bat  the  managiDg  owner  lired  at  Ricb- 
moad,  in  this  state,  and  it  is  but  jnst  to  state  that  be  does 
not  appear  to  bave  had  much  experience  with  shipping.  He 
wa&,  at  one  time,  an  owner  of  a  moietr  of  this  reaseU  and 
afterwards  disposed  of  it,  bat  again  the  past  summer  became 
interested  in  her  by  a  purchase  of  one  half  for  one  thonsand 
dollars.  She  was  then  nineteen  or  twentr  rears  old«  was 
bailt  on  the  Penobscot  river,  and  had  been  emplojed  in 
coasting  and  the  West  India  trade.  It  is  not  shown  that 
an  J  extensive  repairs  had  ever  been  pat  upon  her  since  she 
was  launched.  Previous  to  sailing  on  this  vojage  she  was 
taken  on  to  the  railway,  her  copper  stripped,  and  her  bottom 
caulked  and  painted  but  not  sheathed;  her  upper  works  had 
been  caulked  the  year  before.  The  managing  owner  says  he 
gave  directions  to  the  carpenter  to  make  such  other  repairs 
as  he  found  necessary,  but  it  does  not  appear  that  any  were 
made.  il«000  to  ffl,200  were  then  expended  upon  her.  The 
master  states,  that  he  understood  she  was  for  sale,  and  he  with 
some  friends,  entertained  an  idea  of  buying  her,  and  there- 
fore, while  she  was  on  the  ways,  he  bored  her  in  forty-two 
places,  nineteen  proved  sound,  the  balance  were  more  or  less 
rotten  and  tender,  and  he  concluded  not  to  purchase,  but  he 
did  not  inform  the  owner  of  his  discoveries  as  to  her  situa- 
tion ;  that  he  did  inform  him  about  the  mainmast-head,  and 
the  owner  had  it  examined  by  a  spar  maker,  who  reported, 
as  the  master  states,  that  it  had  better  be  spliced,  or  a  new 
mast  had ;  but  the  master  thought  it  would  answer  for  this 
trip«  and  that  was  the  opinion  of  the  spar  maker  as  the  owner 
testifies.  The  master  also  testifies  that  he  informed  the  owner 
that  a  new  mainsail  was  necessary,  and  he  agreed  to  procure 
one  when  the  vessel  was  in  the  Kennebec  river,  as  he  could 
get  it  made  cheaper  there  than  at  Portland ;  but  none  was 
obtained,  for  the  reason,  as  the  owner  alleged  that  a  brother 
of  the  sail  maker  was  dead.  From  the  master's  testimony  I 
gather,  that  while  he  condemned  the  mainsail  as  unseaworthy, 
he  was  of  opinion  that  her  forward  sails  would  answer  for  the 
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proposed  voyage,  but  that  they  were  old,  worn  and  patched, 
and  could  not  stand  much  heavy  weather.  From  all  the 
testimony,  I  can  draw  no  other  conclusion  than  that  the 
vessel  was  not  in  a  seaworthy  condition  at  the  inception  of 
the  voyage,  and  that  such  unseaworthiness  was  the  real 
moving  cause  of  her  condemnation  at  Nassau,  as  unfit  for 
service. 

In  Couch  vs.  Steely  8  E.  &  B.,  402,  it  was  determined  in 
the  Kings  bench  that  by  the  law  of  England,  a  warranty  of 
the  seaworthiness  of  the  ship  is  not  implied  from  the  relation 
of  ship  owner  and  seaman.  But  such,  I  think,  is  not  the  law 
in  this  country,  and  in  my  opinion,  most  clearly  ought  not  to 
be  of  any  country  interested  in  commerce.  In  Dixon  vs. 
The  Ship  Cyrus^  2  Pet.  Adm.,  411,  Judge  Peters  says,  "Law 
and  reason  will  imply  sundry  engagements  of  the  captain  to 
the  mariners.  Fii*st.  That  at  the  commencement  of  the 
voyage  the  ship  shall  be  found  seaworthy."  2  Par.  Sh.  & 
Adm.,  78,  Hotft  vs.  Wildfire^  8  Johns.,  618,  Hindman  vs. 
Shaw^  2  Pet.  Adm.,  264,  Savary  vs.  Clements^  8  Gray,  155, 
all  maintain  the  same  doctrine. 

Although  upon  the  principles  of  the  maritime  law,  the 
seaman  was  not  entitled  to  wages  if  no  freight  was  earned, 
yet  it  has  been  repeatedly  held,  that  if  the  failure  to  earn 
freight  was  occasioned  by  the  fault  or  negligence  of  the  master 
or  owner,  they  were  accountable  to  the  crew  for  their  wages. 
In  1808,  Hoyt  vs.  Wildfire  above  cited,  Kent,  C.  J.,  said,  "It 
is  just,  as  well  as  agreeable  to  the  maritime  law,  to  distinguish 
between  the  cases,  in  which  the  services  of  the  seamen  have 
not  been  rendered,  in  consequence  of  the  perils  of  the  sea, 
and  in  which  they  have  not  been  rendered  by  reason  of  the 
act  of  the  master  or  owner.  *  *  A  voyage,  lost  by  the 
fraud  or  misconduct  of  the  master,  and  that  so  palpable  as 
not  to  be  denied,  is  not  within  the  reason  of  the  maxim,  that 
freight  is  the  mo  ther  of  wages.'*    Hill  vs.  Murray^  6  Bened .,  141. 

In  Hindman  vs.  Shaw^  2  Pet.  Adm.,  266,  Judge  Peters 
says,  "In  some  oases  there  is  a  distinction  between  a  voyage 
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broken  up  by  the  de&alt  of  the  owner,  in  sending  a  Teasel  to 
sea,  fonnd  to  have  been  onseaworthy  in  the  ontset,  and  one 
rendered  so  by  unavoidable  casualty.  In  the  former  case, 
the  merchant  is  delinquent  and  subjects  himself  to  all  con- 
sequences." 

Parsons,  in  his  2  Mar.  L.,  592,  says  **It  has  been  said 
at  common  law,  that  if  a  ship  be  not  seaworthy  at  the 
outset  of  the  voyage,  and  be  abandoned  for  that  reason 
before  freight  is  earned,  no  wages  are  due.  But  this  rule 
would  subject  the  seaman  to  lose  his  wages  for  his  services 
for  no  fiiult  of  his  own,  but  for  that,  which  generally  is  in 
fietct  the  fault  of  the  owner,  and  may  almost  always  be  sup- 
posed to  be  so,  and  which  the  seaman  could  not,  by  labor  or 
aaie  have  prevented,  and  we  think  it  would  not  now  be  con- 
^ered  as  law  in  admiralty,  if  any  where."  Lord  EUenbox^ 
oi^h  in  the  case  referred  to  by  Parsons,  Saken  v.  Thamj 
S  Esp.,  6,  did  decide  that  the  sailor  could  not  recover  wages 
under  such  circumstances ;  he  at  the  same  time  admitted, 
that  if  the  owner  thus  sent  his  ship  to  sea  unseaworthy,  the 
sailor  might  have  a  remedy  by  a  special  action  on  the  case, 
a  distinction  without  a  difference,  on  such  a  state  of  fiacts 
when  brought  before  a  court  of  admiralty. 

By  section  8  of  c.  9,  of  the  act  1803,  the  master  was  re- 
quired whenever  a  ship  or  vessel  should  be  sold  in  a  foreign 
country,  and  her  company  discharged,  &0.,  to  pay  the  three 
months'  extra  wages  to  the  consul. 

The  language  of  this  section  includes  all  sales,  whether 
voluntary  or  involuntary,  as  no  exception  is  made  of  any 
kind;  but  the  decisions  are  uniform,  that  it  should  be 
restricted  to  voluntary  sales,  and  that  the  law  was  not 
designed  to  reach  cases  of  sales  in  invitumy  when  the  sale  or 
discharge  is  rendered  unavoidable  by  an  imperious  and  over- 
ruling necessity,  or  to  use  the  language  of  Judge  Ware  in 
The  Dawn^  2  Ware,  125;  ^^when  the  whole  enterprise  is 
brought  to  a  premature  conclusion  by  a  fortuitous  event,  for 
which  neither  party  is  responsible."    When  the  necessity 
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for  the  Bale  was  occasioned  by  the  natural  decay  and  wear 
of  the  ship  from  natural  causes  and  which  existed  at  the 
inception  of  the  voyage,  which  were  in  no  manner  occasioned 
by  any  peril  of  the  sea  or  disaster  during  the  voyage,  it  was 
held  to  be  within  the  provision  of  the  act,  and  the  seamen 
were  entitled  to  their  extra  wages.  Such  was  the  ruling  of 
Betts,  J.,  in  1882  in  Welh  vs.  Meldrun,  B.  &  H.,  842. 

The  act  of  1808,  allowing  the  three  months*  extra  wages 
remained  in  full  force  until  1840,  c.  48,  which  allowed  the 
consul  to  discharge  seamen  upon  application  of  the  master 
and  mariners  if  he  deemed  it  expedient  without  requiring 
payment  of  the  three  months*  wages.  In  1855  by  c.  138, 
§  15,  it  was  enacted,  ^^hat  in  case  of  stranded  vessels,  or 
vessels  condemned  as  unfit  for  service,  no  payment  of  extra 
wages  shall  not  be  required."  In  1856,  c.  127,  sec.  26, 
the  provisions  of  the  act  of  1840,  relieving  the  master  from 
the  payment  of  the  extra  wages  at  the  consul's  discretion 
were  repealed,  and  such  payments  were  again  required, 
provided  ^^that  in  cases  of  wrecked  or  stranded  vessels,  or 
ships  or  vessels  condemned  as  unfit  for  service,  no  pay- 
ment of  extra  wages  shall  be  required."  This  language 
was  more  comprehensive  than  that  of  the  act  of  1865,  as  it 
embraced  wrecked  vessels,  which  were  not  included  in  the 
former  law,  and  it  is  the  precise  language  found  in  §  4588, 
under  which  the  respondents  claim  their  exemption  in  the 
present  suit. 

When  we  consider  the  nature  of  the  seaman's  contract,  as 
construed  by  the  courts  of  this  country,  that  the  law  implies 
a  seaworthy  ship  on  the  part  of  the  owner,  and  that  wages 
were  always  recoverable  by  the  sailor,  if  by  the  neglect  of 
the  master  or  owner  the  freight  or  ship  was  lost,  and  also 
remember  the  construction  given  by  the  courts  to  the  act  of 
1808,  that  owners  were  exonerated  from  liability  for  extra 
wages,  although  within  the  letter  of  the  act,  when  the  vessel 
was  sold,  because  the  damages  she  had  sustained  from  the 
perils  of  the  sea  had  rendered  her  sale  necessary  within  the 
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w.TZJLjitiSA  u  i^  *t:m Ti»*a»:i«m«Li  :if  ij«  TvTage.  I  cui  not 
'•i*:  i:  zLk  "Lixi  a  I'-f;^  sczi'is  "ccsscmnisia  ^f  she  exempUoo 


dt:ii±r£.z»fii  r  T  a  Lit^  :r  £t:ai5£aiz*&=j:&  :f  iLe  Teael  &r  wliich 
"i*r  zwzjks  *re  if.":  L:r»*:ilj  ?Kcc2ifiLr>  by  ibdr ovn  negiect. 
U  &  Ki-j  vuft  s:rxz.*iii*i  rx  a  na^sser  tx  ccllssaon  vitli  the 

a,AT^i^r_A  ^£   anjc  cxXhA  v^ft^^^s .       M..JC  'T  ■■■  "^ — ^  Oft   me  siiip 

v::ili  triz-T  il«e  eisse  «iili=.  i^  je:«er  cf  the  act«  acd  notb- 
ii^  ^  t^re  f:^rri  v^Li:!  exrreasiT  a^nbrrimaiiT  dktinetioD 
to  be  dimvn  wr#ea  tie  i:r:Lr<iii^  k  desgsedlj  had  bj  the 
CTA^icz.  cr  vbrs  caused  br  t^  pcsijs  cf  the  sea;  bol  to  giTe 
s^cL  a  ecsssriifii.n  as  wc:ili  i^Iiere  the  puty  under  soch 
cfrcT"rs:areea  &.B  cxtzm  wa«?£s  bj  leaeoc  cf  his  own  crimiiud 
coi:d::ct  w:-cld  fc«  at-  stdob  a  perreracn  cf  jsadee  that  I  can 
nerer  aasect  to  it«  cniil  I  aa  ir^trccted  so  to  do  bj  those  who 
are  acihonxed  to  reriew  azrd  correct  the  errois  of  this  eomt. 
It  mar  be  aaid.  that  in  cbe  instance  supfoaed,  a  party  is 
ecdeavoring  to  obtain  an  adTantJLge  by  his  own  firand,  and 
that  fraud  ridates  and  destroys  aU  claims  for  any  lights 
arising  thereby.  This  is  tme:  bot  still  this  soppoeed  case  ia 
within  the  Teiy  letter  of  the  statute.  In  the  present  eaae 
the  condemnation  was  not  occasi*?ned  by  any  frand  of  the 
ownera,  bat  it  was  on  account  of  their  liolation  %A  th^  oon- 
tnu;t  by  exposing  all  on  board  to  the  perils  %A  the  aea,  in  an 
old  worn  out  and  rotten  hulk,  as  the  master  well  knew,  and 
the  owner  could  baTe  known,  if  he  had  made  the  least  exami- 
nation. His  negligence  in  this  respect  is  beyond  dispute,  and 
he  may  well  be  considered  as  baring  sent  his  ▼csacl  to  sea  in 
this  condition,  ready  to  take  the  consequences  of  such  gross 
neglect  in  matters  of  so  great  importance.    The  condition  of 
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the  mainmast  and  mainsail,  it  is  established,  were  well  known 
to  him  before  she  left  this  port.  The  condemnation  was 
clearly  the  result  of  his  own  act,  in  permitting  his  ship  thus 
unseaworthy  to  become  liable  to  condemnation  on  that  ac- 
count in  a  foreign  country.  He  is  the  party,  who  is  directly 
responsible  therefor  by  reason  of  his  own  neglect,  and  the 
enterprise  was  not  brought  to  a  premature  conclusion  by  any 
fortuitous  event,  as  the  master  testified,  that  if  he  had  had 
proper  and  fit  sails,  when  off  Hatteras  he  could  have  made 
Philadelphia,  and  would  not  have  been  obliged  to  run  off  the 
coast.  Nullum  eommodum  caper e  potest  de  injuria  sua  propria. 
Fru9tra  legis  auxilium  quaerit  qui  in  legem  committit. 

In  my  opinion,  it  was  nev^r  the  intention  of  Congress  by 
this  provision  to  modify  the  law,  and  exonerate  ship-owners 
from  liability  for  extra  wages  when  their  ship  was  lost  or 
condemned  on  account  of  their  own  fraud  or  willful  negli- 
gence. It  is  so  contrary  to  justice  and  the  best  interests  of 
all  concerned  in  navigation,  that  a  party  should  be  permitted 
to  avoid  his  accountability  by  his  own  wrong,  that  unless 
constrained  so  to  do,  we  should  not  adopt  a  construction 
favorable  to  such  a  purpose. 

My  construction  of  this  provision  of  the  law  is  sustained 
by  other  provisions  found  in  the  same  title  relative  to  mer- 
chant seamen.  By  §§  4559,  4560  and  4561,  it  is  provided 
that  a  complaint  may  be  made  of  the  unseaworthy  condition 
of  their  ship  by  the  officers  and  crew  to  a  consul  in  any  foreign 
port,  and  he  shall  appoint  inspectors  to  examine  into  the 
matter  of  such  complaint.  In  their  report  they  shall  state 
whether  in  their  opinion,  the  vessel  was  sent  to  sea,  unsuit- 
ably provided  in  any  important  or  essential  particular,  by 
neglect  or  design,  or  through  mistake  or  accident ;  and  in  case 
it  was  by  neglect  or  design,  and  the  consul  approves  of  such 
finding,  he  shall  discharge  such  of  the  crew  as  desire  it,  each 
of  whom  shall  be  entitled  to  the  three  months'  pay  in  addi- 
tion to  his  wages  up  to  the  time  of  discharge.  There  can  be 
no  question,  that  if  such  complaint  had  been  made  in  the 
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Orr£::^i  &s  curt  f.r  vtrtzi^t.  Tre  case  vcwld  kivv  been 
w::r.s  tLe  Ie:t<rr  of  $  4>%^.  b^i  w^c-:ild  hare  httm  laxed 
tlerefjToa  Lj  §  4.VrL  il:^  iniliaiir.g  tut  sose  limitatioo 
wi*  ir.tet.«:ed  to  ihe  gen-er*!  Ijjig-::^^  c-t  §  4o-$3«  and  declar- 
ii.z  tLat  vLen  such  Tcsae!  is  c:  L.dc=.x:ed  br  reason  of  her 
ov&er'ft  M*^\t<:X  in  Ler  cuiru  tLej  are  still  held  cbaige- 
a:/.e  f*.r  the  extra  w^gts.  I:  xzaj  be  ;hat  this  Kctioo  sab- 
cits  the  ma::er  to  tLe  juigine&t  of  the  inspcetois  and  eom- 
»oL  and  oale^sft  iLe  negle^jt  is  f.-ai.  J  by  them,  th&t  the  Uabuitr 
f'>r  extra  wag-e^  casoot  be  sustained  under  this  section*  and 
tl'^t  it  ia  Lot  f *  r  the  o^urt  to  as&cnie  to  discharge  the  duties 
bj  law  specLillT  derolred  on  other  officers.  The  answer  ]s« 
that  a  ccurt  of  adniiraltT  does  not  derire  its  authoritj  to 
allow  extra  wages  under  this  section ;  but  these  proTisions 
may  well  be  invoked  in  aid  of  the  true  constmction  of  the 
other  sections,  and  as  indicative  of  the  purpose  of  Congress 
not  to  require  a  strict  literal  compliance  with  the  words 
therein  coDtained.  The  spirit  and  intent  of  the  act  is  quite 
af'parent  from  §  4561  that  an  owner*s  negligence  shall  not 
exonerate  him  from  the  general  liability  imposed  upon  him 
by  other  sections  of  this  title^  and  I  can  hare  no  doubts 
that  under  these  sections  a  court  of  admiralty,  by  its  general 
power  and  authority  inherent  in  this  tiibunaU  may  afford 
the  seaman  that  redress  to  which  he  is  entitled,  although  the 
consul  may  have  failed  to  require  the  payment  of  the  extra 
wages  under  §  4561. 

By  the  same  title  it  is  made  the  duty  of  the  consul  to  col- 
lect the  extra  wages  under  §  4582;  but  if  he  neglects  so 
to  do,  it  is  every  day's  practice  for  a  court  of  admiralty  to 
sustain  suit  therefor  against  master  or  owner. 

The  only  case  I  have  found  having  any  direct  bearing  on 
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this  question  is  Hoffman  ts.  Tarrington^  1  Low.,  170.  In 
his  opinion,  the  learned  judge  says,  *^The  act  of  1856  pro- 
vides that  in  case  of  wrecked  or  stranded  ships  or  vessels,  or 
ship  or  vessels  condemned  as  unfit  for  service,  no  payment  of 
extra  wages  shall  be  required.  The  language  seems  to  include 
all  vessels  condemned  as  unfit  for  service,  whether  their 
unfitness  has  arisen  from  wreck  or  stranding  or  any  other 
cause.  Without  saying. that  it  would  apply  when  a  vessel 
has  been  sent  to  sea  in  such  a  condition  that  her  owners 
ought  to  have  known  she  was  unfit,  or  even  to  a  case  where 
there  has  been  no  extraordinary  peril,  as  to  which  I  shall 
speak  more  at  large  hereafter,  I  hold  this  statute  denies  the 
extra  wages,  when  the  facts  merely  are,  that  a  vessel  need- 
ing repairs  from  a  sea  peril  has  been  condemned,  and  the 
master  has  acted  in  good  faith,  and  his  conduct  has  been 
such  as  a  prudent  owner  would  have  adopted  in  like  cir- 
cumstances, had  he  been  uninsured."  I  am  aware  that  in 
2  Par.  Sh.  &  Adra.,  86,  that  learned  judge  is  credited  with  a 
somewhat  different  statement  of  his  opinion  in  Hoffman  vs. 
YarHngton,  one  not  altogether  in  harmony  with  the  views 
here  entertained  by  me,  or  with  the  language  above  given 
from  his  reports.  This  work  of  Mr.  Parsons  was  published 
before  the  reports  of  Mr.  Justice  Lowell,  and  I  am  bound  to 
adopt  as  his  views  the  opinion  carefully  prepared  by  him 
and  sent  forth  to  the  profession  by  his  authority,  rather  than 
an  abstract  of  the  opinion  by  a  third  party,  which  is  not 
shown  to  have  received  the  sanction  and  approval  of  the 
learned  judge. 

I  infer  from  the  cautious  and  guarded  manner  in  which 
Judge  Lowell  refers  to  the  question  here  presented,  that  he 
was  not  convinced  that  the  statute  did  apply  to  a  case  like 
the  present  to  relieve  the  owner  from  his  liability. 

Extra  wages  being  given  by  the  statute  in  place  of  damages 
for  breach  of  contract,  it  is  quite  clear  that  in  such  cases  the 
seamen  are  not  entitled  to  the  expenses  of  their  return  home 
in  addition  to  the  extra  wages.  Hoffman  vs.  Tarrington^ 
supra. 
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Claim  is  also  made  by  the  libellants  under  §  4529  for 
two  days*  extra  pay  for  ten  days  after  their  discharge,  for 
non-payment  of  one  fourth  of  the  wages  then  due.  The  lan- 
guage is,  ''every  master  or  owner  who  neglects  or  refuses  to 
make  payment,  &0m  without  sufficient  cause,  shall  pay  to  the 
seamen,  &o.**  There  are  two  answers  to  this  claim.  The 
neglect,  if  any,  was  on  the  part  of  the  master  and  not  the 
owner,  as  he  was  not  at  Nassau,  and  the  present  suit  is 
against  the  owners  and  not  the  madter.  Secondly,  there  was 
sufficient  cause  for  non-payment ;  the  net  amount  of  sales, 
after  payment  of  expenses  at  Nassau,  was  distributed  by  the 
consul  among  the  officers  and  crew  of  the  vessel,  and  the 
owner  should  not  be  required  to  forward  funds  to  a  foreign 
port  to  pay  the  seamen,  in  anticipation  that  the  sale  of  the 
wreck  would  not  prove  sufficient  for  that  purpose,  and  it  is 
not  apparent  that  the  master  could  in  any  way  have  raised 
the  necessary  amount  at  that  port.  The  condition  of  things 
at  the  time  afiFords  a  sufficient  excuse  for  the  non-payment  of 
anything  beyond  the  net  amount  realized  from  the  vessel. 

The  cook  is  not  shown  to  have  been  aware  before  sailing 
of  the  unseaworthiness  of  the  vessel,  and  he  is  therefore,  in 
my  opinion,  clearly  entitled  to  the  extra  wages.  The  mate's 
case  is  of  a  much  more  doubtful  nature,  as  he  admits  that  he 
had  sailed  in  the  vessel  the  previous  voyage,  and  of  course 
must  have  been  aware  of  the  condition  of  her  sails  and  rig- 
ging. It  does  not  appear  that  he  knew  the  state  of  the  hull, 
and  he  had  the  assurance  of  the  managing  owner,  that  a 
new  mainsail  should  be  had,  which  was  one  of  the  most 
important  and  necessary  articles  to  render  her  seaworthy. 
He  knew  the  mainmast-head  was  defective,  but  the  master 
was  of  opinion  that  it  would  answer  for  the  voyage,  and  if 
she  had  been  furnished  with  a  new  mainsail,  I  am  rather  of 
the  opinion  that  the  vessel  would  have  been  enabled  to  reach 
Philadelphia;  with  some  hesitation  I  shall  allow  the  mate 
the  extra  wages,  notwithstanding  he  was  aware  of  some  mat- 
ters in  which  the  vessel  was  hardly  to  be  deemed  seaworthy, 
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as  I  think  she  was  unseaworthy  in  other  respects  of  which 
he  is  not  shown  to  have  been  cognizant,  and  especially  as  he 
has  a  right  to  depend  upon  the  owner's  promise  of  a  new 
mainsail,  the  want  of  which  was  one  of  the  most  impoi*tant 
elements  of  her  unseaworthiness.  The  court  cannot  but  fear 
that  the  Wenonah  was  only  one  of  a  large  fleet  of  our  Amer- 
ican vessels  which  are  kept  at  sea  by  reason  of  the  cupidity 
of  their  owners,  when  they  should  be  broken  up  and  destroyed. 
The  British  Parliament  has  lately  taken  measures  to  drive 
such  rotten  hulks  from  the  ocean,  and  it  is  to  be  hoped  Con- 
gress will  soon  follow  this  example  by  such  appropriate  leg- 
islation as  may  be  effectual  to  accomplish  so  desirable  a 
purpose. 

A  claim  for  thirteen  dollars  for  board,  at  Portland,  of  the 
mate  after  he  joined  the  brig,  but  before  she  was  ready  for 
sea,  is  not  allowed,  as  upon  all  the  testimony  I  do  not  find 
that  the  owners  at  the  time  they  contracted  with  the  mate, 
agreed  to  pay  his  board.  I  allow  the  mate  John  Nicol,  a 
balance  of  wages  8108.21  and  two  months'  extra  wages  $80, 
and  that  he  also  recover  one  month's  extra  wages  $40,  which 
will  be  retained  in  the  registry  for  the  use  of  the  United 
States  according  to  the  regulations  of  the  statute.  To  the 
cook  Joseph  Stanton,  I  allow  the  balance  of  his  wages  $95.^0 
and  two  months'  extra  wages  $70,  and  wages  for  one  month 
$85,  for  the  use  of  the  United  States  to  be  retained  in  the 
registry.  Decree  accordingly. 


T* 
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':.Lz.Jz-i7C  laiL  i^  v-Jri.  jefki^ir  ^  iiTe  a  cLiin  of  tbe 

1^  ir-iiat*ir  Yjiriih^  ijcrr:  "^j  :«  po^ti  frcnL  lie  rmd  Artsng 
iniL  zIj^  'l^cLtiTi  x-irir-i  ^'  lie  wJe  ja  iiir  recipe  *i^:idged 
^   re  A  zors  ic  z^  ZiLiknzci  «scfc^  ^ilas  paaed  to  his 

T-»*  ri*T»: -iecs  AZLiFiTirei  i[Lii  Lx  Sfrcember.  IS^Ji  after 
jcn.:d':ri  :f  i^  T>*aael  In  ILir^i  :f  :Lu  Tear,  ihe  bsiak- 
mil.  LiT-jix  a>3  cr»»i£i*.:r5w  A^cii^:;ed  bj  loTe  mnd  a^ecdooi 
giT*  :le  iliizi  to  hii  wife.  And  zLlz  ii  iherebj  became  her 
wt^ATkz^  prj^ertj  azi-i  did  nrc  pass  lo  his  ftssgnees  in  bank- 
mptiij.    BiTili^ricn  wxs  ZLiJe  and  prco&  w^ere  taken. 


Jfr.  T\y*%^su  A  iBifed!.  solijicor  for  orators. 
Jfr.  CT'iimKir  Mile^  sc'lieitor  for  respondents. 

Fox,  J.  This  caose  arises  from  the  depredations  eommit- 
ted  on  oar  commerce  bj  the  rebel  cmiser  Florida  in  March, 
1863. 

At  that  time  the  bankrupt,  Josiah  A.  Colcord  of  Stockton, 
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in  this  district,  was  master  and  a  part  owner  of  the  barque 
M.  J.  Colcord,  which  was  destroyed  by  the  Florida  on  the 
27th  of  March  while  on  her  voyage  from  New  York  to  Cape 
of  Good  Hope.  The  interest  of  said  Colcord  as  master  and 
owner  is  stated  to  have  been  something  over  $11,000,  for 
the  recovery  of  which  sum,  under  the  Geneva  award,  a  peti- 
tion in  behalf  of  Mrs.  Colcord  is  now  pending  before  the 
proper  tribunal  at  Washington. 

Capt.  Colcord,  sometime  after  his  return  to  the  United 
States,  became  a  member  of  the  firm  of  Colcord,  Berry  & 
Co.  The  firm  proved  insolvent,  and  having  been  adjudged 
bankrupts,  the  complainants  were  chosen  and  qualified  as 
assignees  in  bankruptcy  of  said  estate,  and  they  have  also 
filed  their  petition  at  Washington  for  the  allowance  to  them 
of  this  claim  for  damages,  for  the  benefit  of  said  Colcord's 
estate,  and  have  instituted  this  bill  to  have  the  respective 
rights  and  interest  in  the  award,  which  may  be  made  in  this 
behalf,  ascertained  and  determined  between  them. 

The  respondents  in  their  answer  allege  that  in  Sept.,  1863., 
Capt.  Colcord  ^4n  consideration  of  love  and  affection  and  for 
other  good  and  sufiBcient  considerations  did  give,  assign, 
transfer  and  set  over  to  his  wife,  said  Martha  J.  Colcord, 
said  claim,  arising  from  the  loss  of  said  barque,  and  that  he 
has  not  since  that  time  had  or  pretended  to  have  any  owner- 
ship or  control  over  said  claim,  but  that  said  Martha  J.  Col- 
cord has  exercised  such  ownership  and  control,  and  has 
always  represented  and  held  herself  out  as  the  owner  of 
such  claim."    * 

Under  the  laws  of  this  state,  husband  and  wife  may  con- 
tract directly  with  each  other ;  but  when  payment  was  made 
for  property  conveyed  to  her  from  the  property  of  her  hus- 
band, or  it  was  conveyed  by  him  to  her,  without  a  valuable 
consideration  paid  therefor,  it  may  be  taken  as  the  property 
of  her  husband  to  pay  his  debts  contracted  before  such  pur- 
chase.   R.  S.,  1857,  c.  61. 

In  MitekeU  vs.  Winilaw^  2  Sto.,  680,  Mr.  Justice  Stoiy 
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decided  that  the  assignee  takes  the  property  of  the  bankrupt, 
subject  to  all  legal  and  equitable  claims  of  others,  and  is 
a£Fected  by  all  the  equities  which  can  be  urged  against  the 
bankrupt.  This  principle  has  since  been  reaffirmed  scores 
of  times,  by  the  various  courts  administering  the  bankrupt 
law,  including  the  Supreme  Court  of  the  United  States.  Cook 
TS.  Tullis^  18  Wall.,  882.  And  if  the  bankrupt  is  estopped, 
his  assignee  is  also  estopped. 

In  1868  the  bankrupt  was  free  from  debt.  I  am  therefore 
brought  to  the  consideration  of  this  cause,  as  if  the  parties 
were  husband  and  wife,  each  claiming  the  benefit  of  the 
award,  and  the  rules  of  equity,  which  would  be  applicable,  if 
the  case  was  pending  between  those  parties  must  govern  and 
control  my  decision  in  the  present  suit. 

The  subject  matter  of  this  controversy  is  of  that  uncer- 
tain and  indefinable  character,  that  the  researches  of  neither 
counsel  or  court  have  discovered  any  authprities  directly 
applicable,  and  which  are  decisive  of  the  questions  here  pre- 
sented. The  claim  was  not  against  a  foreign  government 
for  indemnity  for  damages  occasioned  by  its  authority,  as 
was  the  case  of  Comegys  vs.  Vasse^  1  Pet.,  198 ;  but  it  is 
one  degree  more  remote  and  contingent,  being  for  recom- 
pense for  injuries  suffered'  from  this  rebel  cruiser,  which,  as 
our  government  contended,  had  been  permitted,  through  the 
negligence  of  the  British  authorities,  to  be  constructed  and 
equipped  and  to  depart  from  British  territory  to  accomplish 
its  piracies,  and  by  reason  of  such  negligence  indemnity  was 
demanded  from  the  government  of  Great  Britain  for  the 
damages  thus  inflicted  on  our  commerce. 

Our  own  government  was  not  responsible,  and  no  valid 
claim  could  be  made  upon  it  for  redress  by  the  sufferers. 
Great  Britain  had  not  directly  committed  or  authorized  these 
depredations  to  be  made,  and  it  was  only  on  the  ground  of 
her  failure  to  comply  with  her  obligations  under  the  rules  of 
international  law,  that  any  redress  cpuld  be  sought  against 
her,  for  the  wrongs  thus  sustained.    It  is  difficult  therefore 
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to  imagine  a  claim  of  a  more  precarious  nature,  wholly 
dependent  on  the  willingness  of  Great  Britain  to  acknowl- 
edge And  make  satisfaction  for  the  consequences  of  her  mis- 
doings, or  submit  the  same  for  decision  to  the  arbitration  of 
others,  by  which  latter  court  her  accountability  was  subse- 
quently established. 

It  is  claimed  that,  being  of  this  character  not  manifested 
by  any  evidence  whatever  of  a  documentary  nature,  but  the 
whole  claim  resting  and  being  in  mere  expectancy  and  pos- 
sibility, it  was  not  susceptible  of  a  donation,  and  therefore, 
that  there  could  be  no  valid  gift  of  the  same  to  Mrs.  Colcord 
by  her  husband.  It  is  certain  that  there  was  nothing  in  his 
control  or  possession,  which  could  be  so  given  and  delivered 
as  to  constitute,  at  law,  a  complete  and  perfect  gift  and  con- 
fer a  legal  valid  title  to  the  donee ;  but  equity  recognizes 
many  rights,  expectancies  and  possibilities,  as  being  the  sub- 
ject matter  of  a  gift  or  transfer,  so  far  as  to  confer  an  equita- 
ble interest  therein,  which  a  court  of  equity  will  acknowledge, 
sustain  and  protect  as  sufficient  to  devest  the  donor  of  any 
rights  thereto,  provided  he  has  done  all  that  was  requisite 
to  perfect  and  carry  out  his  intentions. 

In  the  light  of  the  authorities  referred  to  and  commented 
upon  in  White  &  T.  L..  Cas.,  I  am  inclined  to  hold  that  the 
subject  matter  of  the  present  controversy  was  such  that 
equity  would  sustain  and  protect  the  rights  and  claims  of 
the  wife  thereto,  if  all  was  done  that  was  requisite  to  accom- 
plish the  purpose  of  the  husband  to  vest  the  same  in  his  wife. 

It  is  necessary  therefore,  to  critically  examine  the  evidence 
and  see  what  was  said  and  done  between  the  parties,  at  the 
time  of  this  alleged  gift,  as  it  is  not  claimed,  that  any  writ- 
ings of  any  kind  were  executed  by  either  party,  or  that  there 
was  then  or  at  any  subsequent  time  any  symbolical  delivery 
of  any  thing  whatever,  either  documentary  or  otherwise. 

The  answers  of  both  the  bankrupt  and  his  wife  state,  that 
this  transfer  was  made  in  consideration  of  love  and  affection, 
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and  for  other  good  and  suflBcient  considerations ;  there  is  no 
averment,  that  there  was  any  valuable  consideration  for  the 
transfer,  and  although  the  wife  and  some  of  the  other  wit- 
nesses state,  that  she  mentioned  at  the  time,  as  a  reason  for 
the  gift,  that  •she  had  let  her  husband  have  some  money  to 
go  into  this  barque,  it  is  evident  from  all  the  testimony,  that 
whatever  he  may  have  received  from  her  was  his  own  prop- 
erty, which  had  been  remitted  by  him  to  her  for  the  support 
of  his  family,  and  that  the  balance  which  remained  unex- 
pended was  received  and  paid  out  by  him  on  the  barque's 
account ;  this  money,  never  in  any  way  became  her  prop- 
erty, and  at  the  argument,  her  counsel  properly  abandoned 
all  claim  or  right  thereto  in  her  behalf,  and  conceded  that 
no  advantage  or  support  could  be  derived  therefrom,  and 
that  the  only  consideration  for  the  gift  was  that  growing  out 
of  the  relation  existing  between  the  parties,  which,  although 
not,  either  at  law  or  in  equity,  deemed  a  valuable  consid- 
eration, yet  is  always  recognized  both  as  of  a  good  and  meri- 
torious nature. 

Captain  Colcord  in  his  deposition  taken  in  this  case,  testi- 
fies that  in  September,  1868,  he  was  offered  for  his  claim 
twelve  per  cent,  of  the  amount.  That  he  consulted  with  his 
wife  in  relation  to  accepting  this  offer,  to  which  she  was 
much  opposed ;  that  she  remarked,  that  as  the  vessel  was 
named  for  her,  and  she  had  let  him  have  some  money  to  put 
into  the  vessel,  he  had  better  give  it  to  her ;  and  his  further 
statement  is  as  follows :  *'I  told  her  that  I  would  give  the 
claim  to  her  cheerfully,  and  that  she  was  welcome  to  all  she 
could  get  from  it.'*  On  being  asked  by  his  counsel  to  state 
further  what  was  said,  his  language  was,  "I  give  you  cheer- 
fully all  the  claim,  and  you  are  welcome  to  every  dollar  you 
can  get  for  the  claim."  The  difference  between  these  two 
statements  is,  that  the  latter  imports  a  present  gift,  while  the 
other  is  rather  of  a  promissory  nature  of  what  he  would  do 
for  her  in  the  future.  Mrs.  Colcord's  statement  is  substan- 
tially in  accordance  with  the  latter  statement  of  her  husband, 
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and  she  adds  that  her  two  daughters  were  present  in  the  room 
at  the  time,  and  she  said  to  them,  ^^Girls,  remember  that  your 
father  has  given  me  these  claims."  The  testimony  of  the 
daughters,  who  were  then  quite  young,  one  who  has  since 
married  being  then  only  fifteen,  substantially  ^ree  with  the 
mother's  statement,  and  they  also  testify  that  Capt.  Colcord 
frequently  spoke  in  the  family  of  the  claim  as  his  wife's,  and 
would  allude  jokingly  to  the  large  sums  she  would  receive 
from  it. 

Opposed  to  this  testimony  is  the  statement  of  Capt.  Col- 
cord in  his  deposition  given  before  the  register,  in  July,  1878, 
in  which  he  says  ^^I  gave  the  claim  to  his  wife  shortly  after 
the  vessel  was  burnt,  but  I  do  not  recollect  whether  it  was 
done  in  writing  or  not."  The  evidence  of  Mrs.  Berry,  a 
sister-in-law  of  Mrs.  Colcord,  tends  to  establish,  from  the 
admissions  of  Mrs.  Colcord,  that  her  husband,  long  subse- 
quently to  this  alleged  gift,  undertook  to  manage  and  control 
the  disposal  of  this  claim,  and  that  the  wife  made  no  objection 
thereto.  Mrs.  Berry  testifies  that  at  one  time  Mrs.  Colcord 
told  her  that  her  husband  had  sold  the  claim ;  at  a  subse- 
quent time  Mrs.  Colcord  said  that  they  had  had  a  talk  of 
selling  but  did  not  sell.  In  the  last  conversation  Mrs.  C. 
said  that  the  witness  was  mistaken  about  hearing  her  ^ay 
that  Capt.  Colcord  had  sold  the  claims  positively,  that  he 
talked  of  selling  them  or  had  an  idea  of  it.  Alexander 
Staples  states  in  his  deposition  that  Capt.  Colcord  told  hiu), 
in  the  presence  of  Mrs.  Colcord,  that  he  had  sold  out  his 
claim — sold  to  Western  parties.  Mrs.  Colcord  then  said, 
^'you  have  just  owned  up,"  and  seemed  to  express  some 
surprise  that  he  had  not  told  her  before. 

When  we  consider  the  failure  of  memory  of  Capt.  Colcord, 
in  his  not  being  able  in  1873  to  remember  whether  he  had 
or  not  executed  any  writing  to  perfect  this  gift,  and  also  that 
his  first  statement  in  his  deposition  was  that  he  told  his  wife 
he  would  give  her  the  claim,  and  the  subsequent  admissions 
of  both  him  and  his  wife,  that  he  had  exercised  acts  of  owner- 
89 
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ship  over  it,  by  claiming  that  he  had  sold  it,  or  talked  of 
Belling  it,  it  may  not  be  an  unreasonable  conclnsion  for  the 
court  to  draw,  from  all  the  evidence,  that  all  that  was  in  fact 
declared  by  him  at  that  time  was  a  purpose  and  intent  on 
his  part  to  give  to  his  wife  whatever  he  might  thereafter 
realize  from  this  claim,  and  that  he  was  still  to  retain  his 
control  over  it,  and  enforce  it  in  such  manner  as  circum- 
stances might  subsequently  render  proper,  and  that  it  was 
not  his  intent  to  cast  upon  her  the  whole  responsibility  of 
prosecuting  and  maintaining  the  claim  in  the  future  as  might 
be  requisite.  All  the  facts  to  sustain  the  claim  were  pecu- 
liarly within  his  own  knowledge,  and  it  would  be  much  less 
difficult  for  him  t^  procure  the  required  proof  when  wanted. 

The  language  then  employed,  without  any  g^eat  restraint, 
may  be  considered  of  a  promissory  nature  simply,  as  he  first 
expressed  it  that  he  would  give  the  claim  to  her,  instead 
of  an  actual  present  gift,  as  it  is  quite  evident,  the  examining 
counsel  understood  was  important  should  be  established.  If 
the  fair  Import  of  what  then  took  place  was  a  mere  agree- 
ment and  promise  on  his  part  that  when  he  should  realize 
the  amount,  he  would  give  it  to  his  wife,  it  would  remain 
simply  a  promissory  arrangement,  and  would  not  constitute 
a  complete  and  perfect  gift,  and  would  not  be  obligatory  on 
him  or  his  assignee  in  bankruptcy,  in  a  court  of  equity. 

The  well  known  case  of  Jones  vs.  Loek^  L.  R.,  1  Ch.,  25, 
is  certainly  a  much  stronger  one  than  the  present,  as  estab- 
lishing a  gift.  In  that  case,  a  father  put  a  check  of  £900 
into  the  hands  of  his  son,  nine  months  old,  saying  to  his 
nurse,  ^^Look  you  here ;  I  give  this  to  baby ;  it  is  for  him- 
self, and  I  am  going  to  put  it  away  for  him,  and  will  give 
him  a  great  deal  more  along  with  it."  His  wife  said,  "Don't 
let  him  tear  it ;"  and  he  answered,  "Never  mind  if  he  does, 
it  is  his  own,  he  may  do  what  he  likes  with  it ;"  he  then 
took  it  away,  saying  to  the  nurse,  "I  am  going  to  put  this 
away  for  my  son,"  and  he  locked  it  in  his  iron  safe.  Shortly 
after,  he  died,  and  the  check  was  found  amongst  his  efiEects. 
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It  was  held  by  Lord  Chancellor  Cranworth  that  there  had 
been  no  gift  to,  or  yalid  declaration  of  trust  for  the  son. 

Waiving  this  view  of  the  evidence,  and  conceding  that  the 
intention  of  Capt.  Colcord  at  the  time  was  to  devest  himself 
of  all  right  of  redress  which  he  might  have  for  these  losses, 
and  to .  vest  the  same  in  his  wife,  I  am  nevertheless  of  the 
opinion  that  as  there  was  no  valuable  consideration  therefor, 
and  no  delivery  of  any  written  transfer  or  document  of  any 
kind,  all  resting  on  mere  words  on  his  part ;  he  had  not  by 
what  then  took  place  perfected  and  accomplished  his  pur- 
pose ;  there  was  still  remaining  the  locus  penitentiae^  and 
he  might  at  any  time  afterwards,  before  the  wife  had 
received  the  fruits  of  the  intended  gift,  convey  or  transfer 
the  same  to  any  other  party,  or  could  enforce  his  claim 
before  the  courts  created  for  that  purpose,  in  his  own  behalf 
and  for  his  sole  benefit,  and  I  think  that  such  right  passed 
to  his  assignee  in  bankruptcy. 

Where  the  assignment  from  its  own  nature  or  that  of  the 
subject  matter  assigned  does  not  pass  the  legal  title,  it  can 
only  be  good  as  an  executory  contract,  and  requires  the 
assent  of  both  parties  and  the  support  of  a  consideration.  In 
the  present  case  the  only  consideration  arose  from  the  rela- 
tion of  the  parties,  husband  and  wife,  which  is  a  good  and 
meritorious,  but  not  a  valuable  one.  Edwards  vs.  Jones^ 
1  M.  &  C,  226.  In  Ellis  vs.  Nemmoy  L.  &  O.,  888,  Lord 
Chancellor  Sugden  held  that  the  meritorious  consideration 
of  providing  for  a  child  was  sufScient  to  authorize  a  court 
of  equity  to  enforce  an  executory  contract  for  that  purpose 
against  the  donor;  but  this  decision  was  subsequently  aban- 
doned by  him,  and  was  not  approved  by  other  equity  tribu- 
nals, and  ^Ht  is  now  the  settled  law  of  England  that  an 
executory  agreement,  founded  on  a  meritorious  consideration, 
will  not  be  enforced  against  the  donor."    Pr.  on  Tr.,  §  86. 

*^At  the  present  day,  it  seems  to  be  established  that  even 
as  against  volunteers  claiming  under  the  settlor,  whether 
with  or  without  any  provision  aliunde^  a  voluntary  agree- 
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^Litz^zLz-zLT    Lew-  Tr-,  S*. 

Mt.  Perrj  ci  Pr.  Tr-.  f  II-J,  «;« 

^t'jrr  trsst  ia  fiTrr  of  a  wi&  er 
.:.  r:::i*  cc::3i**r»u:a*  r  toe 

ti.:r-.::^  ©:i.i;ier»:i;-  w-:i.d  &:t  be  aesed 

Mr.  Perrr  bti.  §  111.  'T'z.t  cc=;is  a 

^  a  t:1::=.ia7t,  exec'iit'iTx  &greesacs.u  mLai  it 
He  citei  in  carport  of  ;?,ak  K€wmeif  v&.  IVdi 
Bajt,  M5u  in  vLicL  i«  wj*  cte>icd  ^tiiat  aa  cquita] 
ELe=.t  cf  a  cr.~<ie  in  aieiiin  to  a  di^igLter  bj  her  iaiAer»  in 
c»:i:^ie7aii':n  of  Icve  ani  aScctii-n  vas  Toid,**  aad  CmUmdl 
T9.  IT.::;  jiu.  1  B^il  E.;^  ITS.  opinion  o[  Haipec»  Chaneellar* 
wLd  saja,  *-S:'ine  agrveaectB  vLich  are  ftenaed  Toliintazx, 
are  ex€C3ted  in  tUs  coon,  wben  made  in  £iTor  of  a  wife  or 
cLUiien,  bat  these  are  alwajt  agreements  bj  deed  or  eoTa- 
nact»  agreements  under  seu,  wLicb  imports  a  ecHMBdeiatiom 
and  recden  them  ralid  at  law.  There  is  do  inalaaee  of  an 
agreement  being  enf:>reedr  wLieb  is  not  onlj  Tolnntarj  in 
tLe  e::uitT  sense  of  the  word,  bat  is  also  mmdmm  mmetwm  at 
law.- 

In  Ptmwim.jt>m  m.  Git^gM.  2  G.  *  J.,  208»  it  w«  held, 
that  a  mere  exeeaiorj  contract  eannot  be  soppoited  cm  the 
consideration  of  lore  and  affection,  and  a  gift  under  sodi 
circumstances  cannot  be  msde  good  in  eqoitj.  See  also 
DeMMi44m  TS.  Go^krimg^  7  Barr,  175l 

The  doctrine  sppears  to  be,  that  th^e  must  exist  a  valid 
snd  obligatory  contract  st  law,  as  a  preliminary  basis  to  any 
equiuible  interference,  and  then,  that  equity  grants  its  extra- 
ordinary aid,  only  when  there  is  an  actual  eoosidaati<m, 
Taluable  or  meritorious. 

When  instead  of  a  present  gift  or  traiMSer,  there  is  a 
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promise  or  oovenant  to  give,  or  a  mere  expression  of  an 
intention  that  the  donee  shall  have  that  subsequently,  which 
the  donor  reserves  to  himself,  or  keeps  within  his  control  or 
disposition  for  the  time  being,  the  question  becomes  one  of 
contract,  and  a  consideration  becomes  essentially  necessary 
to  give  force  to  that  which  would  otherwise  be  an  uncom- 
pleted gift ;  hence  the  assignment  of  a  debt,  not  sustained  by 
a  consideration  or  by  the  delivery  of  the  instrument  by  which 
the  debt  is  evidenced,  will  be  invalid  both  at  law  and  equity, 
unless  an  instrument  of  gift  be  executed  and  delivered  as  a  sub- 
stitute for  the  delivery  of  the  evidence  of  the  debt.  Match 
vs.  J)avi$,  8  Md.  Ch.,  266.     WhiUh  vs.  Skinner,  28  Vt.,  684. 

In  the  Maryland  case  there  was  a  meritorious  considera- 
tion, the  alleged  gift  having  been  made  by  the  father  to  the 
daughter,  and  sought  to  be  enforced  against  his  estate. 

In  DUt9  vs.  Stevenson^  17  N.  J.  Ch;,  407,  the  marginal  note  is, 

''In  equity  where  a  widow  seeks  to  establish  a  gift  from 
her  husband  in  his  lifetime,  she  must  adduce  evidence  beyond 
suspicion,  and  nothing  less  will  do  than  a  clear  irrevocable 
gift,  either  to  some  person  as  trustee,  or  by  some  clear  and 
distinct  act  of  his,  by  which  he  devested  himself  of  the  prop- 
erty, and  engaged  to  hold  it  as  trustee  for  the  separate  use 
of  his  wife. 

"To  constitute  a  perfect  gift,  the  donor  must  part  with  the 
possession  and  dominion  of  the  property,  and  if  the  thing  be 
a  chose  in  action,  the  law  requires  an  assignment  or  some 
equivalent  instrument,  and  the  transfer  must  be  actually 
executed.'^ 

This  being  an  imperfect  gift,  it  cannot,  to  carry  out  the 
intention  of  the  parties,  be  construed  as  a  declaration  of 
trust  so  as  to  make  the  donor  a  trustee  for  the  donee.  This 
was  so  decided  by  Lord  Chancellor  Lyndhurst  in  Meek 
vs.  KettlewelU  1  Ph.,  842,  and  he  declares  the  authorities  are 
conclusive  on  this  question. 

It  is  but  simple  justice  to  state,  that  nearly  all  the  author- 
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ities  on  these  subjects  of  voluntary  trusts  and  equitable 
assignments  will  be  found  collected  in  notes  to  the  cases  of 
Elluon  vs.  Mliion^  and  Bow  vs.  DawMon^  1  Lead.  Cas.  E^^ 
167 ;  2  id.,  684.  They  are  carefully  analyzed  by  the  learned 
authors,  and  the  court  has  been  greatly  assisted  in  its  exam- 
ination of  this  cause  by  their  labors. 

The  objection  was  taken  to  this  transfer  that  it  fell  within 
the  provisions  of  o.  81  of  acts  of  1858,  vol.  10,  p.  170,  by 
which  transfers  of  claims  against  the  United  States  are  made 
absolutely  null  and  void,  unless  made  and  executed  in  the 
presence  of  two  witnesses  after  the  allowance  of  the  claim, 
etc.  It  is  a  sufficient  answer  to  this  objection  that  at  the 
time  of  the  alleged  transfer  there  was  no  claim  against  the 
United  States  to  be  assigned,  and  the  case  here  is  not 
within  that  act. 

And  it  has  been  also  decided  by  the  Court  of  Claims  in 
Lawrence  and  Oraweir$  case,  8  Ct.  CL,  258,  that  the  purpose 
of  the  act  must  be  restricted  to  matters  before  the  treasury, 
and  not  to  matters  coming  within  the  jurisdiction  of  other 
courts.  Decree  for  eomplainanU. 


JOSIAH  A.  BUCKNAM,  Assignee,  vs.  ABIAL  GOSS. 

Dbobmbbb,  1876. 

1.  A  mortgage  given  by  a  tMUikrapt  within  four  months  of  his 
bankrupt  prooeedings  to  Mcai*e  a  note  given  at  the  same  time  in 
payment  of  a  pre-eziating  debt  and  for  a  present  loan  intended  to  be 
used  in  giving  others  a  fraudulent  preference,  when  the  mortgagee 
intended  a  preference  and  the  moiigageor  had  knowledge  of  his  insol- 
vency and  of  the  intended  unlawful  use  of  the  present  loan,  none  of 
which  came  to  the  hands  of  the  assignee  either  directly  or  indirectly, 
is  fraudulent  and  void,  both  under  the  bankrupt  act  of  1867  and  the 
act  of  1874  amendatory  thereof. 
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3.  Such  knowledge  of  the  mortgaij^ee  may  be  inferred  from  facts 
proved. 

8.  Such  mortg^c^e  of  all  the  real  estate  of  the  bankrupt,  less  in  value 
than  the  mortgage  debt,  was  not  given  in  the  ordinary  course  of 
business,  and  under  {  5130  of  R.  S.  is  prima  facie  fraudulent 

In  Equity.  Bill  by  an  assignee  of  a  bankrupt  against 
his  mortgagee  to  annul  a  mortgage  given  in  fraud  of  the 
bankrupt  act. 

The  mortgagee  by  answer,  denied  all  fraud,  and  all  knowl- 
edge of  the  mortgageor's  insolvency,  and  insisted  that  the 
mortgage  was  given  in  part  to  secure  a  present  loan,  and  in 
any  event  as  to  that  was  valid.     Proofs  were  taken. 

Mr.  WiUiain  L.  Putnam^  solicitor  for  orator. 
Mr.  David  Dunn^  solicitor  for  respondent. 

Fox,  J.  An  involuntary  petition  was  filed  against  Daniel 
M.  Goss,  May  14, 1874,  and  he  was  adjudged  bankrupt  June 
1,  1874.  The  complainant  was  appointed  assignee,  and  has 
brought  this  bill  against  Abial  Goss,  an  uncle  of  the  bankrupt, 
praying  that  a  mortgage  on  certain  real  estate  at  Mechanic 
Falls,  given  to  said  Abial  by  the  bankrupt  on  the  sixth  day 
of  April,  1874  to  secure  the  sum  of  82,500,  may  be  declared 
fraudulent  and  void,  and  that  he  may  be  required  to  release 
and  surrender  said  mortgage,  and  be  enjoined  from  making 
any  claim  under  the  same. 

It  appears,  that  the  bankrupt  went  into  business  as  a 
trader  at  Mechanic  Falls  in  1871,  making  most  of  his  pur- 
chases in  Portland;  he  was  also  collector  of  taxes  for  the 
town  of  Minot,  and  appropriated  to  his  own  use  some  poi^ 
tions  of  the  sums  collected  by  him  in  that  capacity.  At  the 
time  of  the  filing  of  the  petition  against  him,  he  was  indebted 
over  eight  thousand  dollars,  and  was  not  possessed  of  any 
visible  property,  having  a  short  time  before,  disposed  of  the 
balance  of  his  stock  in  trade  for  $1,200,  which  he  applied 
towards  his  liability  as  collector  of  taxes.  His  real  estate 
was  incumbered  by  two  mortgages  prior  to  that  given  to 
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the  respondent,  in  all  probably  for  more  than  the  full  value 
of  the  propert}',  so  that  nothing  of  any  amount  remained 
subject  to  the  claims  of  his  general  creditors. 

Abial  Goss  was  formerly  a  merchant  in  Boston,  but  retired 
from  business  and  resides  at  Cambridge,  Mass.  On  the  first 
day  of  April,  1871,  he  loaned  the  bankrupt  $1,500,  secured 
by  a  mortgage  upon  certain  real  estate  in  Oxford  county. 
Upon  this  debt,  but  six  months*  interest  had  been  paid  prior 
to  April  6,  1874.  The  buildings  upon  the  Oxford  estate 
were  destroyed  by  fire  and  the  insurance  was  received  by  the 
bankrupt,  and  also  a  small  amount  of  money  from  the  sale 
of  a  portion  of  that  estate.  The  residue  of  ihe  Oxford  prop- 
erty, it  was  agreed  by  the  parties  on  the  6th  of  April,  1874, 
that  Abial  Goss  should  take  at  $400,  in  part  payment  of  his 
claim,  and  after  crediting  that  sum,  there  was  due  from  the 
bankrupt  $1,895  or  thereabouts.  Abial  had  repeatedly, 
before  April  6,  1874,  written  to  the  bankrupt  urgently 
demanding  his  interest.  The  bankrupt  always  promised  to 
pay  the  same,  sometimes  fixing  a  definite  time  at  which  it 
should  be  paia,  but  he  always  failed  to  comply  with  his 
promises.  On  the  2d  of  April,  1 874,  the  bankrupt  telegraphed 
to  Abial,  that  he  wanted  him  to  come  down  on  important 
business,  and  on  the  8d,  he  wrote  him  a  letter  of  similar 
import,  urging  him  to  come  at  once.  He  accordingly  came 
to  Mechanic  Falls,  the  bankrupt  being  very  lame  and  unable 
to  travel,  and  he  then  represented  to  Abial,  that  he  had 
spent  a  portion  of  the  amount  he  had  collected  for  taxes,  and 
his  bondsmen  were  called  on  for  the  amount,  and  he  wished 
to  obtain  from  his  uncle  a  further  loan  U)  discharge  this 
claim.  It  was  finally  agreed,  that  a  new  mortgage  on  the 
property  at  Mechanic  Falls  should  be  executed  for  $2,500, 
$1,895  of  which  amount  was  the  sum  and  interest  thereon 
already  loaned  to  Daniel,  and  the  balance,  $1,105  was  to  be 
s'lbsequently  advanced  to  Daniel  by  Abial.  The  respondent 
as  well  as  the  bankrupt  and  his  wife  all  testify  that  this  sum 
was  afterwards  paid  over  to  Daniel  by  Abial  in  two  different 
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amounts,  ^00  at  one  time  and  the  balance  B^bsequently. 
Certain  letters  from  Daniel  to  Abial  are  produced  in  evidence 
which  tend  to  show,  that  no  portion  of  this  tl,105  was  paid 
prior  to  April  15,  as  there  is  produced  a  very  urgent  letter 
from  Daniel  to  Abial  of  that  date,  asking  for  the  sum  of 
9500,  he  having  on  the  10th  of  April  written  him  a  letter  in 
which  he  says,  ^^If  you  will  send  me  #500  as  we  talked,  I  will 
pay  you  when  I  agreed  to,  and  I  can  raise  the  balance  to  pay 
the  town.'*  Abial  now  exhibits  two  receipts  signed  by  Daniel, 
one  bearing  date  April  6,  for  $500,  the  other  for  $605,  dated 
April  18.  The  court  is  well  satisfied  that  nothing  was  paid 
on  April  6,  as  Daniel  and  his  wife  both  testify  that  Abial 
brought  no  money  at  that  time,  and  that  the  first  payment 
was  six  or  ten  days  after  that  time ;  the  receipt  is  therefore 
false  as  to  its  date,  and  as  the  letters  of  Daniel  on  the  10th 
and  15th  are  pressing  in  their  calls  for  a  like  sum  $500,  ''as 
they  had  talked,*'  and  not  $605,  the  balance  which  would 
remain  to  be  paid  by  Abial ;  if  $500  had  been  previously  ' 
advanced,  it  must  have  been  after  April  15,  instead  of  April  6, 
that  this  sum  of  $600  was  paid,  if  it  ever  was  advanced  by 
Abial.  He  testifies  in  his  first  deposition  that  on  April  6, 
1874,  he  let  Daniel  have  the  $500,  and  ''I  then  took  from  him 
the  receipt  of  which  I  append  a  copy.'*  This  statement  is 
proved  to  be  untrue,  and  no  reliance  should  be  placed  upon  it. 

Daniel  has  been  inquired  of  as  to  what  disposition  was 
made  by  him  of  the  $1,100,  but  he  gives  no  satisfactory 
explanation  in  relation  to  it.  He  admits  that  none  of  it  was 
paid  on  account  of  taxes,  as  he  falsely  pretended  to  his  uncle 
he  intended  to  apply  it ;  and  upon  the  whole  evidence,  not- 
withstanding the  positive  statements  of  the  three  witnesses 
that  it  was  paid,  I  have  serious  doubts  whether  more  than 
$500  was  paid  to  Daniel  by  Abial  after  April  6,  and  I  am 
quite  sure  if  it  was  paid  it  was  never  applied  by  Daniel  to 
the  discharge  of  his  honest  liabilities. 

In  the  view  which  the  court  takes  of  the  present  case,  it  is 
not  necessary  for  me  to  determine  this  point,  because  con- 
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ceding  the  paymeot  of  the  %1,105  to  have  been  made  by  Abi&l 
to  Daniel,  I  am  of  opinion  that  this  mortgage  cannot  be  sua- 
taioed.  It  is  iilso  annecessar;  for  the  court  to  determine 
whether  the  rights  of  the  pai-tiea  are  to  be  governed  hj  the 
original  provisioud  found  in  the  bankrupt  act,  which  hold  a 
party  chargeable  with  obtaining  a  fraudulent  preference,  if 
be  had  reasonable  cause  to  beliere  that  the  debtor  was  iuaol- 
.  vent  aud  that  the  conveyance  was  in  fraud  of  the  act,  or 
whether  they  are  controlled  by  the  amendatory  act  of  June, 
1874,  by  which  the  party  is  required  to  have  had  knowledge 
of  the  debtor's  insolvency,  in  order  to  defeat  his  secuiity,  as 
I  am  of  the  opinion  that  the  evidence  in  the  present  case 
establishes  all  that  is  requisite  to  bring  this  mortgage  within 
the  requirements  of  the  amendatory  act. 

The  85th  sec.  of  the  original  act  provided  that  if  the  con- 
veyance was  not  made  in  the  ordinary  course  of  business  of 
the  debtor,  this  fact  shall  be  evidence  of  fraud,  and  it  was 
■ruled  by  Mr.  Justice  Clifford  in  fScammon  vs.  Cole,  3  Cliff., 
472,  that  this  provision  is  alike  applicable  to  preferences 
under  the  first  clause  of  the  section,  as  it  is  to  sales  under  the 
latter  clause.  Sec  6180  of  the  revised  statutes  in  terms 
declares,  that  whether  the  oonveyance  is  by  way  of  preference 
or  sale,  if  it  is  not  made  iu  the  usual  and  ordinary  course  of 
business  of  the  debtor,  the  same  shall  be  prima  faeit  evidence 
of  fraud. 

The  insolvency  of  the  bankrupt  on  the  sixth  of  April  ia 
expressly  chained  in  the  bill,  is  not  denied  by  the  answer,  and 
ihown  by  the  testimony;  but  the  respondent  avers, 
had  no  knowledge  of  it  at  that  time.  What  then 
nets  admitted  by  him  to  have  been  within  his  knowl- 
that  date,  which  bear  upon  this  question  of  the 
>y  of  Daniel  ?  It  is  proved  that  Daniel  borrowed  of 
,500.  April  1,  1871,  at  seven  and  three  tenths  intei^ 
I  whioh  only  six  months'  interest  had  been  paid  and 
ti«  civii<S  ^^  *^*  '^'^^^  ■  *^^  ^^  buildings  on  those 
had  lt««u  dv«tn>Ted  by  fire,  and  Daniel  had  received 
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the  insurance  money,  and  also  the  amount  paid  by  a  pur- 
chaser of  a  portion  of  the  mortgaged  premises;  tliat  Abial 
had  urgently  and  repeatedly  called  upon  Daniel  to  pay  his 
interest,  and  although  strong  professions  of  his  intent  so  to 
do  were  constantly  manifested  by  him,  yet  that  nothing  ever 
resulted  therefrom  and  nothing  further  was  ever  paid ;  that 
in  April,  1874,  by  letter  and  telegram,  Abial  was  pressed  by 
urgent  appeals  from  Daniel  to  meet  him  at  Miaot  on  matters 
of  importance,  and  when  there,  it  was  disclosed  to  him  by 
Daniel,  that  he  was  in  default  as  tax  collector,  and  that  his 
bondsmen  were  pressing  for  relief  from  their  liability,  and  it 
was  quite  apparent,  that  for  this  ostensible  purpose,  a  loan 
was  required,  and  although  it  is  true,  that  the  bankrupt 
deceived  Abial,  and  did  not  apply  the  amount  which  he  may 
have  received  to  the  alleged  payment  of  his  liability  as  col- 
lector, but  discharged  that  by  a  sale  of  his  stock,  and  paying 
to  his  bondsmen  the  amount  he  received  from  this  sale,  still 
it  is  quite  evident,  that  these  facts,  his  long  standing  debt  to 
Abial  and  his  delinquency  as  collector,  were  within  the 
knowledge  of  Abial  before  the  execution  of  the  mortgage,  and 
were  sufficient  to  charge  any  person  of  ordinary  intelligence 
with  knowledge  of  the  debtor's  insolvency.  In  my  opinion 
no  part  of  the  81,105  was  paid  prior  to  April  15,  by  Abial  to 
Daniel.  In  a  letter  from  Daniel  to  Abial  of  that  date,  he 
states,  that  his  Portland  creditors  have  given  him  an  exten- 
sion for  four  months,  thus  most  directly  and  explicitly  noti- 
fying Abial  of  his  inability  to  meet  his  business  payments  as 
they  fell  due,  which  is  insolvency  within  the  meaning  of  the 
bankrupt  act,  and  this  notice  was  before  any  advances  were 
made  by  Abial  upon  the  credit  of  this  mortgage.  Besides,  a 
mortgage  to  secure  demands  of  this  nature,  upon  all  the  real 
estate  of  the  bankrupt,  and  for  more  than  its  full  value,  as  in 
his  schedules  he  returns  it  as  of  value  of  $4,000,  was  certainly 
not  in  the  ordinary  course  of  the  debtor's  business,  as  is  held 
in  Pearson  vs.  Goodwin^  9  Allen,  482,  and  is  by  the  bankrupt 
act  therefore  prima  facie  evidence  of  fraud. 
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The  respondent  clainii,  that  the  bankrapt  ormUj  and  bj 
letter  represented  that  he  was  doing  a  good  business,  and 
that  his  Portland  creditois  were  ready  to  trost  him  for 
farther  purchases,  and  that  he  did  not  intend  to  hil,  but 
expected  to  conttnne  in  bosiness;  and  it  farther  appears, 
that  he  also  represented  to  the  respondent  that  the  extent 
of  his  liabilities,  inclading  what  he  owed  as  collector,  were 
from  #700  to  tSOO  only.  This  hitter  statement  is  shown  to 
hare  been  a  willfol  falsehood,  as  at  that  time  he  was  indebted 
to  his  Portland  creditors  alone  more  than  02,200,  and  the 
court  has  not  oredalitj  enough  to  believe  that  the  banlpupt 
was  not  at  that  time  well  aware  of  that  fiact.  From  the  facto 
and  circumstances,  the  court  cannot  but  draw  the  conclusion^ 
that  on  the  sixth  day  of  April,  1874,  the  bankrapt  was  mind* 
ful  of  his  pecuniary  condition,  and  that  he  intended  to  dis- 
charge his  liabilities  as  collector  of  taxes,  securing  the 
respondent  for  what  he  might  be  owing  him,  and  leaving 
nothing  whatever  for  payment  of  his  other  creditors.  With 
the  knowledge  of  these  facts,  in  relation  to  his  liabilities  and 
of  his  misconduct  as  tax  collector,  which  Abial  then  had, 
being  thus  advised  of  his  insolvency  and  that  a  mortgage 
taken  under  such  circumstances  would  be  prima  facte  fraud* 
ulent  and  void,  the  court  cannot  sanction  his  reliance  on  the 
false  statement  of  the  bankrupt  as  to  his  condition,  good 
credit  and  standing,  especially  as  his  dealing  with  the  funds 
of  the  town  had  shown  his  dishonesty ;  he  should,  before  tak- 
ing this  security,  have  made  further  inquiries,  and  ascertained 
for  himself)  from  others,  the  amount  of  Daniel's  indebtment, 
his  assets  and  liabilities,  and  the  slightest  inquiry  would  have 
demonstrated  his  utter  insolvency. 

I  am  therefore  compelled  to  the  conclusion,  that  this  mort- 
gage was  a  fraudulent  preference,  within  the  meaning  of  the 
bankrupt  law,  certainly  to  the  extent  of  the  prior  indebtedr 
ness,  aud  it  must  therefore,  to  that  extent  at  least,  be  held 
invalid  as  against  the  assignee.  This  amount  was  included 
in  and  formed  a  portion  of  the  note  then  received  by  Abial 
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of  Danielt  the  whole  constituting  but  one  contract  or  obliga- 
tion, and  secured  by  one  mortgage.  But  a  portion  of  the 
consideration  of  this  note  was,  it  is  claimed,  a  new  and  pres- 
ent iudebtment,  being  a  new  loan  for  $1,105,  and  the  question 
arises,  whether  there  eould  be  such  an  apportionment  of  the 
note  and  mortgage,  as  to  sustain  it  in  part,  as  security  for 
this  amounl. 

This  precise  question  was  presented  to  the  Supreme  Court 
of  Massachusetts,  in  Denny  vs.  Dana^  2  Cush.,  160,  and  it 
was  there  held,  that  a  mortgage  of  personal  property,  which, 
as  to  some  portion  of  the  debt  thereby  secured  is  in  contra- 
vention of  the  insolvent  laws,  is  wholly  void.  The  same 
principle  is  reaffirmed  in  OrofU  vs.  Belden^  99  Mass.,  535. 

If  these  decisions  are  to  be  received  as  correct  and  the  rule 
of  law  is,  if  any  part  of  the  purpose  of  the  sale  or  conveyance 
was  fraudulent  under  the  banl^rupt  law,  that  the  whole  is 
void,  of  course  the  entire  mortgage  fails  in  the  present  case, 
and  the  respondent  cannot  derive  any  benefit  therefrom,  not- 
withstanding a  portion  of  the  debt  secured  thereby  was  a 
present  loan,  at  the  eicecution  of  the  moitgage, 

I  must  confess,  that  this  rule  does  not,  in  all  cases  in  bank- 
ruptcy which  may  occur,  commend  itself  entirely  to  my  judg- 
Qient.  If  the  entire  new  loan,  made  at  the  execution  of  the 
mortgage,  has  either  directly  or  indirectly,  by  the  property 
acquired  thereby,  c^me  to  the  possession  of  the  assignee,  and 
the  estate  in  bankruptcy  is  increased  thereby  to  the  full 
extent  of  the  loan,  so  that  no  detriment  has  been  sustained 
in  that  behalf,  it  would  seem  to  be  only  equitable,  that  if  the 
estate  in  bankruptcy  has  thus  received  such  an  advantage 
from  the  loan,  it  should  also  bear  the  burden,  and  the  assignee 
should  not  be  at  liberty  to  avoid  the  security  therefor.  But 
such  is  not  the  present  case ;  no  portion  of  this  $1,105  has 
come  to  the  assignee,  either  directly  or  indirectly.  This 
amount,  if  advanced  at  all,  was  advanced  for  the  purpose  of 
paying  and  discharging  the  bankrupt's  liabilities  as  collector. 
A  preference  was  thereby  designed  and  intended  to  be  given 
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to  the  bondfiinen  of  the  bankrupt,  and  to  secure  and  indem- 
nify them  from  their  liability  as  his  sureties  on  his  official 
bond.  Abial  Goss  well  knew,  that  such  was  the  avowed 
purpose  of  Daniel,  and  he  intended  to  aid  him  to  the  extent 
of  this  loan^  in  accomplishing  this  purpose,  which  was  clearly 
fraudulent  under  the  bankrupt  law. 

Whether  the  sureties  on  the  bond  could  or  not  be  made  to 
refund  the  payment,  if  they  had  been  thereby  discharged  from 
their  liability,  is  not  the  question  now  to  be  determined ;  but 
it  is,  whether  the  mortgagee,  by  making  this  loan  for  the 
avowed  purpose  of  discharging  prior  outstanding  liabilities 
of  the  debtor  to  third  parties,  was  not  so  fiir  guilty  of  aiding 
in  a  fraud  upon  the  bankrupt  law,  that  his  security  therefor, 
although  taken  at  the  time,  is  void. 

Judge  Lowell  in  Ex  parte  Mendell^  1  Low.,  606,  has  exam- 
ined this  identical  questipn,  and  I  concur  with  him  in  his 
opinion  that  such  a  conveyance  is  invalid.  If  invalid  when 
such  is  the  entire  purpose  and  consideration  of  a  mortgage, 
of  course  such  a  claim,  when  included  in  and  a  part  of  a  note 
and  mortgage  otherwise  fraudulent  and  void,  can  find  no  aid 
or  support  from  such  fraudulent  conveyance.  The  whole  is 
in  all  respects  affected  with  and  burdened  by  a  purpose  and 
intent  of  all  parties  in  fraud  of  the  bankrupt  law,  and  it 
becomes  the  duty  of  the  court  to  adjudge  the  entire  mortgage 
as  wholly  inoperative'  and  invalid  against  the  assignee  in 
bankruptcy. 

Decree  for  complainant 
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ADMIRALTY. 

Answer. 

1.  An  answer  cannot  be  amended  after  the  cause  has  been  heard, 
BO  as  to  contradict  a  material  admission  in  it    The  Mary  C,  474-^ 

Libel. 

2.  AUeg'ations  in  the  libel*  as  to  the  goods  landed  and  their  valuei 
bind  the  government.  The  Sarah  Bemieej  78-*. 

8.  In  cases  of  collision,  a  libel  should  narrate  the  particular  facts  and 
circumstinces  that  cause  the  disaster;  and  an  omission  to  so  allege 
a  material  fact  is  strong  eyidence  of  its  falsity. 

The  M.  M.  Hamilton,  489-*. 

4.  In  causes  of  collision,  tlie  cbargr^  in  a  libel  that  one  vessel 
was  close-hauled  on  the  starboard  tack  and  the  other  on  the  port 
tack  with  the  wind  free,  is  to  be  taken  as  true,  when  the  answer  in 
general  terms  avers  that  the  latter  vessel  was  not  in  such  a  position 
as  required  her  to  avoid  the  former.  The  Starlight^  611-\ 

5.  In  admiralty,  all  allegations  in  the  libel  not  specifically  denied 
are  admitted.  The  Starlight,  617-^. 

Seizure. 

6.  Goods  seized  on  land  are  not  subject  to  condemnation  and  for- 
feiture in  admiralty.  The  Ariel  d  Cargo,  66-<. 

ARREST. 

7.  Forty«eifirbt  boars  is  a  reasonable  time,  under  ordinary  circum- 
stances, to  give  a  debtor  arrested  on  execution,  within  which  to  pro- 
cure a  bond  for  his  release  before  commitment  to  prison. 

United  StcUee  vs  Hudeon,  528-*. 

ATTACHMENT. 

See  Bankruptcy. — Attachment,  14,  Fraudulent  reference,  46,  Lien, 
51,  52,  53. 
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ATTORNEY  AT  LAW. 

8.  An  attorney  at  law  is  Juntifled  in  acting  accordinfi:  to  the  decision 
of  the  supreme  court  of  a  state,  althouf^h  it  be  afterwards  reversed 
by  the  bupreme  Court  of  the  Uuited  States. 

MarHh  vs.  Whitmore,  391-*. 


BANKRUPTCY. 
Assignee. 

9.  The  asflUcnee  takes  ottly  such  title  es  the  bankrupt  had. 

Heammon  vs.  Bowerity  406-^. 

10.  The  parchaaer  of  land  by  deed  will  take  a  fee  as  against  the 
assignee  of  a  bankrupt,  who  held  before  his  bankruptcy  a  bond  for  a 
deed  of  the  same  from  the  purchaser's  grantor,  the  conditions  of 
which  the  bankrupt  had  violated,  unless  the  owner  of  the  land,  who 
gave  the  bond,  had  so  conducted  and  dealt  with  the  baokrupt  as  to 
have  waived  the  breach  of  the  bond.  Re  Greyg^  173-^. 

11.  A  hankrnpty  holding  a  bond  for  a  deed  of  land,  the  condition 
of  which  he  had  broken,  acquired  no  title  to  timber  he  had  cut 
thereon  without  the  consent  of  the  owner  of  the  \md,  and  none 
passed  to  his  assignee  in  bankruptcy.  Re  Greffg,  17S-*. 

1%,  An  aasignee  in  bankruptcy  takes  the  propertir  of  the  bs»krupt^ 
subject  to  all  legal  and  equitable  claims  of  othei's. 

WilUamaQii  vs.  CnUmri,  690-J. 

IS.  A  claim  for  the  destraction  of  a  veissel  by  a  confederate 
eruiser  passes  to  an  assignee  in  bankruptcy. 

WiXivmmn  vs.  Cdiecu^  49(M. 

Attachment. 

14.  The  expenses  of  an  attachment,  made  by  a  creditor  for  the  eole 
purpose  of  securing  his  debti  cannot  be  allowed  from  the  bankrupt's 
estate.  Re  Danism  2^2->. 

Discharge. 

15.  The  want  of  proper  books  of  account  will  prevent  a  discharge 
in  bankruptcy.  Re  Oay^  109-^. 

16.  Proper  books  of  aeoount  for  a  tradesman  are  such  tm  dieclose 
the  real  condition  of  affairs.  They  need  not  be  in  any  particular 
form.  Re  Gay^  109-1 

17.  To  bar  a  discharge  in  bankruptcy  for  having  given  a  pref ei-ence  to 
a  creditor,  the  bankrupt,  when  he  gave  the  preference,  must  have 
either  contemplated  bankruptcy  or  insolvency,  or  in  fact  have  been 
insolvent  and  knew  it,  or  had  good  grounds  for  believing  it,  and  have 
acted  on  such  belief,  Ue  must  have  designedly  and  intentionally 
given  a  preference,  but  the  creditor  receiving  it  need  not  have 
known  that  his  debtor  was  insolvent.  Re  Oay,  108-^. 
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18.  The  discharge  of  a  bankrupt  is  not  preyented  by  transactions 
prior  to  the  bankrupt  act  Re  Moore,  ld4-^. 

19.  A  specification  in  bar  of  a  bankrupt's  dischargre,  statinfi^ 
that  he  concealed  the  title  to  land,  is  not  sustained  by  proof  of  his 
omitting  an  equity  of  redemption  from  his  schedule  of  assets. 

Re  Moore,  134-*. 

20.  Such  specification,  charging  that  the  bankrupt  willfully  and  know- 
ingly swore  falsely  in  his  examinations,  to  be  effectual,  must  be 
proved  beyond  a  reasonable  doubt.  Re  Moore,  134-^. 

21.  A  fraudulent  preference,  given  by  one  member  of  a  co-partner- 
ship without  the  knowledge,  authority,  or  consent  of  his  co-partner, 
does  not  debar  the  latter  of  his  discharge  in  bankruptcy. 

Re  Leavitt,  104-^. 

22.  A  discharge  should  be  denied  a  bankrupt  for  fraud,  when  phortly 
before  his  bankruptcy,  being  insolvent  and  possessed  of  a  note  against 
his  father,  he  took  animals,  exempt  from  attachment  under  the  State 
laws,  in  part  payment  of  the  same,  and  then  sold  the  note  to  a  brother- 
in-law,  and  took  other  animals  also  exempt  from  attachment  in  part 
payment  for  the  note.  Re  Leavitt,  194~*. 

28.  Co-partnership  creditors  are  entitled  to  the  individual  assets  of 
one  co-partner,  who  has  no  individusd  creditors,  and  may  oppose  his 
discharge.  Re  Leavitt,  l^M. 

24.  A  discharge  should  be  granted  to  a  bankrupt,  under  the  bank- 
rupt act  of  1867,  when  a  majority  in  number  and  value  of  the  aggre- 
gate of  both  partnership  and  individual  creditors,  who  have  pn>ved 
their  debts,  assent  thereto,  even  though  such  majority  of  either  class 
do  not  assent  Me  Morrill,  642. 

FRAUDUIiENT  PrBPBRBNCB. 

25.  A  mortgage,  given  within  four  months  of  bankruptcy,  by  a  debtor 
who  was  insolvent,  to  a  person  liable  as  surety  or  indorser  upon  the 
debtor's  notes,  to  secure  the  payment  of  a  loan  with  which  such 
notes  were  paid,  and  with  an  intent  to  give  the  mortgagee  a  prefer- 
ence, the  mortgagee  having  reasonable  cause  to  believe  the  debtor 
insolvent,  is  a  preference  within  the  36th  section  of  the  bankrupt  act 

8cammon  vs.  Cole,  214-^. 

26.  A  mortgage,  so  given,  is  not  a  transaction  in  the  usual  and  ordi- 
nary course  of  business,  and  is  prima  facie  fraudulent 

Scammon  vs.  Cole,  214^. 

27.  Such  mortgagee's  knowledge  of  the  insolvency  of  the  debtor 
is  immaterial,  if  he  had  reasonable  cause  to  believe  him  insolvent 

Scammon  vs.  Cole,  214-^ 

40 
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K.  8aeh  mortgage  of  aXi  tbe  real  estate  of  the  baokropt,  less  in  yalae 
than  the  mortgage  debt,  was  not  giTen  in  the  ordinary  conrse  of 
bnsinessy  and  under  {  5130  of  R  8.  is  prima  facie  f randnlent. 

Bucknam  ts.  Go89,  63(M. 

SO.  A  mortgage  by  a  trader^  of  his  entire  stock  and  book  accounts, 
to  secure  the  payment  of  a  loan  previously  made,  is  not  a  transaction 
in  the  regular  course  of  business,  and  is  prima  facie  fraudulent. 

Hurley  vs.  Smithy  30^. 

80.  In  such  case,  the  burden  rests  upon  the  mortgagee  to  prove  that 
the  mortgage  was  made  in  good  faith,  and  not  in  fraud  of  the  bank- 
rupt act.  Uurlet/  vs.  Smith,  30M. 

81.  A  mortgage  given  within  four  months  of  his  bankruptcy  pro- 
ceedings, by  a  debtor  who  was  insolvent,  to  secure  a  pre-existing 
debt  to  a  creditor  who  had  reasonable  cause  to  believe  his  debtor 
insolvent,  and  that  the  same  was  made  in  fraud  of  the  bankrupt  act, 
is  void.  Uurley  vs.  Bmith,  306-*. 

82.  A  mortgage  given  by  a  bankrupt  within  four  months  of  his 
bankrupt  proceedings  to  secure  a  note  given  at  the  same  time  in 
payment  of  a  pre-existing  debt  and  for  a  present  loan  intended  to  be 
used  in  giving  others  a  fraudulent  preference,  when  the  mortgagee 
intended  a  preference  and  the  mortgageor  had  knowledge  of  his  insol- 
vency and  of  the  intended  unlawful  use  of  the  present  loan,  none  of 
which  came  to  the  hands  of  the  assignee  either  directly  or  indirectly, 
is  fraudulent  and  void,  both  under  the  bankrupt  act  of  1887  and  the 
act  of  1874  amendatory  thereof.  BtLcknam  va.  Oom^  080-^. 

83.  The  seizure  of  an  insolvent  debtor's  property  on  execution, 
within  four  months  of  hit  bankruptcy  proceedings,  by  a  creditor 
having  reasonable  cause  to  believe  the  debtor  insolvent,  when  not 
made  to  perfect  the  lien  of  a  valid  attachment,  works  a  fraudulent 
preference  under  the  bankrupt  act,  if  shown  to  have  been  so  intended 
by  the  parties  and  intended  to  defeat  the  purposes  and  policy  of  the 
law.  HatikeU  vs.  IngalU,  841-^. 

84.  An  intended  preference  and  a  purpose  to  defeat  the  pro- 
visions of  the  bankrupt  act  are  shown  by  the  instituting  of  a  suit 
against  an  insolvent  debtor  and  the  attachment  of  his  property, 
followed  by  judgment  and  execution,  without  objection  by  the  debtor, 
and  a  seizure  of  the  property  thereon,  without  the  debtor  meantime 
submitting  his  property  to  equal  distribution  in  bankruptcy. 

HoBkell  vs.  IngalU,  341-'. 

85.  A  creditor  taking  security  from  his  debtor  is  chargeable  with 
the  knowledge  ordinary  diligence  of  inquiry  into  the  circumstances 
of  the  debtor  would  have  given  him. 

Scammon  vs.  Holwm,  400-^ 
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36.  Circmnstaiiceflv  like  the  maturing  of  the  debtor's  commercial  paper 
in  large  amounts,  the  selling  of  large  amounts  of  his  stock  before  it 
reached  him,  out  of  the  oi'dinary  course  of  trade,  known  to  a  creditor 
about  to  take  security,  call  upon  him  to  make  inquiry  into  the  sol- 
vency of  his  debtor.  Scammon  ts.  JEToIwm,  406-^. 

87.  A  conTeyance  by  an  Insolveiit  debtor  to  his  creditor  in  fraud  of 
the  bankrupt  act  of  certain  property,  a  part  of  which  is  to  securo  a 
debt  and  a  part  is  a  sale  for  cash,  is  an  entii^ty  and  the  assignee  in 
bankruptcy  of  the  debtor  may  recover  the  value  of  the  whole. 

Scammon  vs.  Hobaon,  40^. 

88.  It  is  a  f raad  upon  partnership  creditors,  after  both  parties 
have  become  insolvent,  for  one  partner  to  release  to  his  associate 
all  interest  in  the  assets  of  the  business,  and  receive  therefor  from 
him  his  notes  for  the  $3,000  originally  contributed  to  the  business, 
payable  to  a  third  person,  who,  acquainted  with  all  the  facts^  had 
loaned  the  same  to  such  first  party  to  invest  in  the  business,  a  part  of 
such  notes  being  endorsed  by  a  fourth  person,  secured  therefor  by  a 
mortgage  upon  the  copartnership  assets. 

MattocJu  vs.  Boger$,  647-^ 

89.  The  assignee  in  bankruptcy  of  such  copartnership  may  in 

equity  invalidate  such  transactions  as  fraudulent  and  void. 

McUtocks  vs.  Rogers,  547-^ 

40.  The  act  of  June  22, 1874,  is  inapplicable  to  a  suit  in  equity  by 
an  assignee  in  bankruptcy  to  recover  a  preference  made  in  fraud  of 
the  bankrupt  act  of  1867,  where  the  bankruptcy  proceedings  were 
compulsory  and  commenced  prior  to  Dec.  1, 1878. 

Thomas  vs.  Woodbury,  669-1. 

41.  The  payee  and  endorser  of  a  note,  paid  by  the  maker  in  the 
usual  courae  of  business  to  the  holder  within  four  months  of  bank- 
ruptcy proceedings  against  the  maker,  is  not  chargeable  with  taking 
a  preference  under  the  bankrupt  act,  when  he  neither  received  the 
money,  nor  procured,  suggested,  or  aided  its  payment,  even  though 
he  Jcnew  of  the  maker's  insolvency.      Thomas  vs.  Woodbury,  669-*. 

42.  Money  paid  to  the  endorser,  or  by  his  procurement  or  arrange- 
ment, to  the  holder,  by  the  maker,  with  intent  to  give  a  preference, 
the  endorser  having  reasonable  cause  to  believe  the  maker  to  be 
insolvent,  if  paid  within  four  months  of  bankruptcy  proceedings  is 
a  fraudulent  preference  under  the  bankrupt  act. 

Thomas  vs.  Woodbury,  660-^. 

48.  An  Express  Agent,  being  an  endorser  who  receives  from  the 
maker  of  the  note  endorsed  money  to  pay  it,  and  forwards  the  same 
to  the  holder,  does  not  thereby  personally  receive  the  money,  nor 
procure,  suggest  or  aid  in  the  payment  of  the  note. 

Thomas  vs.  Woodbury,  660-^ 
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44.  An  0iidorser»  who  reoeives  from  the  maker  of  a  note  part  thereof, 
and  loans  him  the  balance  lieeded  to  pay  it,  and  with  theae  soma 
does  pay  it,  is  not  charfceable  with  taking  a  preference  beyond  the 
amount  paid  to  him  by  the  maker.        Thonuu  tb.  Woodbury,  60(M. 

45.  An  attachment  hj  a  creditor  of  the  property  of  his  insolvent 
debtor  is  not  a  fraud  upon  the  bankrupt  act.  JSe  Baker,  603-^. 

Insolvent  Tbadeb. 

40.  A  trader  Ib  insolTent  when  he  cannot  pay  his  debts  in  the  ordi- 
nary course  as  traders  usually  do.  Re  Gay,  109-^. 

47.  InsolTency,  within  the  meaning  of  the  bankrupt  act,  is  an  inability 
to  pay  debts  in  the  ordinary  course  of  business  as  persons  in  trade 
usually  do.  Seammon  ts.  Cole,  214-^. 

Lien. 

48.  The  assigrnment  of  a  permit  to  cut  timber  and  a  conveyance  of 
the  timber  by  a  bankrupt  before  he  filed  his  petition  in  bankruptcy, 
to  secure  any  amount  due  the  assignee  of  the  permit  on  settlement, 
creates  a  valid  lien  upon  the  timber  cut  to  secure  all  advances  made 
to  the  bankrupt  by  such  assignee  before  the  petition  in  bankruptcy 
was  filed;  and  such  assignee  is  entitled  to  recover  from  the  proceeds 
of  the  sale  thereof  such  advances,  together  with  all  sums  paid  to 
extinguish  prior  statute  liens  thereon,  and  the  cost  of  driving  the 
timber  to  market.  Be  Gregg,  173-^. 

49.  Advances  made  to  the  bankrupt  by  such  assignee,  on  the  faith 
of  such  assignment  and  conveyance,  after  the  bankrupt  has  filed  his 
petition  in  bankruptcy,  but  of  which  the  assignee  was  ignorant^  are 
not  secured  upon  the  timber,  and  do  not  create  a  lien  ihereon. 

Be  Gregg,  173-J. 

•1M).  If  such  assignee  of  the  permit  agrees  to  assign  his  security  to 
another,  who  thereupon  before  the  assignment  is  made,  advanced 
funds  to  drive  the  logs  to  market,  the  latter  is  entitled  in  equity  to 
be  subrogated  to  the  rights  of  the  former,  and  in  addition  thereto, 
has  a  lien  upon  the  logs  for  the  advances  so  made  by  him,  upon  the 
ground  that  equity  considers  done  that  which  is  agreed  to  be  done* 

Be  Gregg,  17M. 

61.  An  assigrnee  in  bankruptcy  takes  a  free  and  unincumbered  title 
to  property  of  the  bankrupt  attached  within  four  months  of  bank- 
ruptcy proceedings.  Be  Davie,  232-^. 

52.  Neither  the  plaintiff  nor  the  officer  had  a  lien  upon  the 
property  so  attached  to  secure  the  officer's  fees  of  attachment  or  his 
expenses  in  keeping  the  property.  Be  Davie,  232-^. 

53.  A  creditor  having  attached  the  chattels  of  his  debtor  within  four 
months  of  his  bankruptcy,  and  meantime  having  paid  the  debt  and 


INDEX.  645 


assamed  liabilities  geonred  by  an  existing  mortgage  thereon  to  sare 
the  attachment,  thereby  acquires  a  valid  lien  upon  the  chattels 
attached,  although  the  attachment  becomes  void  upon  the  debtor's 
bankruptcy,  and  should  bo  repaid  the  same  by  the  assignee  upon  the 
sale  of  the  chattels  to  which  the  lien  attached.        Be  Baker,  SOS-*. 

Pboop  op  Debt. 

M.  Proof  of  debt  should  be  allowed  in  bankruptcy  against  the 
bankrupt's  estate  for  the  amount  due  upon  a  note  endorsed  by  the 
bankrupt,  without  deducting  the  value  of  real  estate  mortgaged  by 
the  maker  to  secure  the  note,  if  the  mortgage  is  not  foreclosed. 

Be  Cram,  81M. 

56.  Proof  of  debt  should  be  reduced,  in  such  case,  by  indorsing 
the  value  of  chattels  acquired  from  the  maker  of  the  note  by  a 
mortgage  that  had  become  foreclosed.  Be  Cram,  8^. 

66.  A  debt,  barred  by  the  statute  of  limitations  in  the  State  where  the 
.    bankrupt  resides,  is  not  provable  in  bankruptcy  against  his  estate  by 

a  creditor  resident  in  anothet  State,  even  though  not  barred  by  the 
statutes  of  that  State.  Be  Hardin,  16S-^. 

67.  Nor  is  such  debt  reyived  by  the  entering  it  on  the  schedule  of 
the  bankrupt's  liabilities.  Be  Hardin,  168-^. 

68.  A  claim,  for  the  price  of  spirituous  liquors  lawfully  sold  in 
the  state  of  New  York  to  a  citizen  of  Maine,  who  intended  them  for 
sale  in  this  state  in  violation  of  law,  is  here  provable  in  bankruptcy, 
although  it  could  not  be  recovered  in  the  courts  of  this  state. 

Be  Murray,  267. 

Sale. 

69.  A  sale  by  an  assignee  of  incumbered  property,  discharged 
of  the  incumbrance,  without  notice  to  the  holder  of  the  incumbrance 
of  the  application  for  an  order  of  sale,  is  sustained,  the  holder  of  the 
incumbrance  having  been  present  at  the  sale,  and  ha?ing  had  ample 
opportunity  to  apply  to  the  court  for  redress,  and  not  having  done 
so,  the  court  having  retained  a  sufficient  sum  from  the  proceeds  of 
the  sale  to  discharge  the  incumbrance  on  application. 

Oiveen  vs.  Smith,  868^. 


BILL  OF  LADING. 

60.  A  bill  of  lading  is  1but  evidence  of  the  shipping  of  the  merchan- 
dise, and  any  terms  inserted  into  it  by  the  charterer,  either  by  acci- 
dent, or  design,  tbat  are  in  conflict  with  the  charter-party  will  not 
supersede,  or  control  that  contract.  260  Hhd$.  MoUuees,  24-^. 
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61.  A  bill  of  ladinic»  silent  ms  to  the  place  of  stowage  of  cargo,  carries 
with  it  a  presumption  that  the  cargo  is  to  be  stowed  under  deck;  but 
as  such  silence  is  not  an  express  contract  upon  that  point,  the  ahip- 
owner  may  prove  an  agreement  to  carry  on  deck. 

260  JiAdt.  Ifotosses,  24-^. 

62.  A  bill  of  ladin^y  consigning  the  cargo  to  a  merchant,  does  not  pre- 
clude the  court  from  ascertaining  the  true  ownership  of  the  prop- 
erty by  other  evidence.  200  Bhd9,  MoUuMet,  24-«. 

OS.  The  master  should  tender  the  shipper  customary  bills  of  lad- 
ing when  the  cargo  is  on  board.  77ie  Alonzo,  184-^. 

04.  The  master  is  not  bound  to  sign  bills  of  lading  stipukitini^ 
freight  on  a  fixed  number  of  tons  where  the  quantity  is  uncertain. 

The  AUmzo,  18^. 

05.  He  should  tender  the  shipper  the  usual  bills  of  lading  speci- 
fying the  quantity  of  cargo  when  uncertain,  as  more  or  less. 

The  Alonzo,  184-1 

00.  If  the  shipper  refuses  to  take  such  bill,  the  master  may 
deposit  the  same  for  him  and  sail,  and  upon  arrival  at  the  port  of 
destination,  after  reporting  to  the  consignees,  may  recover  freight 
and  damages,  as  demurrage,  for  any  delay  caused  in  discharging 
cargo  for  want  of  proper  bills  of  lading  to  enter  the  same  at  the 
custom-house.  The  Alonzo,  184r^. 


BOND. 

07.  The  ayoidance  of  a  principal,  after  being  adjudged  a  bankrupt 
upon  his  creditors'  petition,  is  a  breach  of  the  condition  of  his  bond 
authorized  by  §  40  of  the  bankrupt  act,  t'Ucen  to  secure  his  attend- 
ance in  court  until  decision  upon  that  ''petition  or  the  further  ordex** 
of  court.  Marble  vs.  Fulton,  402-^. 

08.  Upon  breach  of  the  condition  of  such  bond,  the  plaintiff  may 

have  Judgment  for  the  penalty  of  It,  but  execution  for  only  such 

damages  as  he  proves  that  he  has  sustained. 

Marble  vs.  Fulton,  40M. 

00.  Upon  a  bond  of  defeasance  there  can  be  but  one  suit  and  one 
assessment  of  damages.  Marble  vs.  Fulton,  403-*. 

70.  In  the  assessment  of  damages,  the  pleadings  are  not  regarded, 
and  damages  may  be  assessed  for  all  existing  breaches,  whether 
specified  in  the  pleadings  or  not  Marble  vs.  Fulton,  463-^. 

71.  The  absconding  of  a  bankrupt  with  assets  greater  than  the 
penalty  of  his  bail  bond  is  a  direct  loss  to  the  bankrupt  estete,  recov- 
erable upon  the  bond  to  the  amount  of  its  penalty  with  interest 
from  the  date  of  the  writ.  Marble  vs.  Fulton,  403-«. 
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BOND  FOR  A  DEED. 

72.  The  purchaser  of  land  by  deed  will  take  a  fee  as  against  the 
assignee  of  a  bankrupt,  who  held  before  his  bankruptcy  a  bond  for  a 
deed  of  the  same  from  the  purchaper's  grantor,  the  conditions  of 
which  the  bankrupt  had  violated,  unless  the  owner  of  the  land,  who 
gave  the  bond,  had  so  conducted  and  dealt  with  the  bankrupt  as  to 
have  waived  the  breach  of  the  bond.  Be  Oregg^  173-^. 

7S.  A  bankrupt,  holding:  a  bond  for  a  deed  of  land,  the  condition 
of  which  he  had  broken,  acquired  no  title  to  timber  he  had  cut 
thereon  without  the  consent  of  the  owner  of  the  land,  and  none 
passed  to  his  assignee  in  bankruptcy.  Be  Or  egg,  173-^. 


BOTTOMRY  BOND. 

74.  An  obligation  Is  not  strictly  a  bottomry  bond  and  cannot  be 
enforced  as  such,  which  the  master  of  a  vessel,  cast  upon  the  shore, 
gave  for  a  loan  to  relieve  his  vessel  and  her  cargo  from  distress, 
wherein  he  binds  himself  absolutely  as  well  as  his  vessel  and  her 
cargo  to  repay  the  loan  in  a  specified  time,  no  voyage  being  set  out 
upon  which  if  the  vessel  and  cargo  should  be  lost  by  the  perils  of  the 
sea,  &o.,  the  obligation  is  to  become  void. 

77^6  Clotilda  and  Cargo,  412-^. 


eEooks  op  account. 

75.  Proper  books  of  account  for  a  tradesman  are  such  as  disclose 
the  real  condition  of  his  affairs,  and  need  not  be  in  any  particular 
form.  Be  Gay,  109-^. 

76.  The  withholding  of  books  by  a  party  works  prejudice  to  his 
cause.  Be  Abbott,  26(M. 

See  BaNKETJPTCY — ^Discharge,  15. 


BURDEN  OF  PROOF. 

77.  Upon  the  charter  of  a  vessel  to  carry  a  cargo  of  coal  at  a  stip- 
ulated price  per  ton,  the  burden  rests  upon  the  carrier  to  prove  the 
quantity  carried,  and  for  that  amount  he  is  entitled  to  freight. 

•  The  Alonzoy  184-i. 

78.  When  the  Importation  Is  admitted  or  proved,  the  burden 
rests  with  the  claimants  to  establish  their  innocence. 

The  Ocean  Bride,  331-*. 
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79.  The  bordea  nsts  upon  a  libellant  who  leeks  damafifOB  from 
iMglifcenl  towage  aerrice,  to  prove  that  the  injary  resulted  from  the 
Mffllireiiee  of  the  tug.  The  Tug  AdeHa,  605-^. 

See  Bankruptcy — Frmadolent  preference,  80. 


CARGO. 

M.  A  perinbable  cmrjco  may  be  aold  by  the  muter  at  the  port  of  dia- 
chante  for  the  benefit  of  all  concerned,  when  the  consiipieee  refuae 
to  receive  it«  aod  it  cannot  readily  he  stored  in  a  place  suitable  to 
preeerre  it.  The  Maria  WMte,  204A 

SI.  The  nmster  need  not,  before  sale,  await  the  expiration  of  lay- 
daya«  within  which  thecarpo  ia  to  be  dischai);^  by  the  shippers,  who 
are  conai|CBeea»  if  they  refuae  to  receive  it. 

The  Mwria  White,  204-*. 


$S.  Owners  of  the  ressel,  in  saeh  ease,  may  recover  from  the  ship- 
pers fnU  stipulated  freight*  leas  the  net  proceeds  from  the  sale  of  the 
carso.  The  Maria  WhiU,  204-^. 


CHARTER-PARTY. 

A  eharter*|Mtftj  Nr rv««ni  the  ship-owno'  and  the  merchant  is  the 
instrument  and  erideae^  of  ^e  eomtiact  for  the  conveyance  of  the 
propif ny.  900  flftdt.  Jfolosses,  24-^. 


SA.  A  eharter  party^  to  eMKBteace  whca  vtiiiml  is  ready  to  receive 
car>^>  at  p^-«  <tf  lading  and  notice  theteof  ia  given  charterera, 
K^uiras  the  ship-owi^er  tk>  «9e  dn«  dili^eaee  in  iftitpatrhing  the 
ael  aad  pi\^s«cutxa^  th«  vvv;i|ci»  lo  the  port  of  ladmg. 

Tht  Star  ^  Hope.  »M. 


^  laerttahle  areMleat  or  perite  of  the  sea,  that  delay  tiie  vessel 

in  lydk'iiit:^  the  fvrt  v>f  iaiiia;c  beyoad  ^e  oaaal  tiflse  of  passage,  do 
uv^s  nfh^nr  the  chjkr^rvrs>  frvoL  thieir  contract,  if  thse  vcescl  be  tend- 
er^ ia  a  rv*K>aaMe  ^.^e^  The  Star  ^flepc,  96-^. 


:>^  Aa  lait»tlea  wanraatr  or  r<ai<ltiaa  pgeeedcat,  ftat  the 
•«^l  1$  :$«N»-«v'rti)(^  at  the  i;Me  of  ^he  chartsr.  does  aot  attach  to  saeh 
cv'tt  :r:K^t.  Tie  SBv*  ef  Mepe,  9M. 

$T   l>is;ftKUty^  t%)»  i^erftMras  iaapXIeil  eaivaaats^  withoot  defiaaltoB 
h :  >  ^\i:  (^  >»  * '  *  e:kv' u^  J  T*^^-    ^  ^^^  ^  where  th«  covenants  are  express^ 

The  Star  ^Bape.  »-\ 
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CHAMPERTY. 

88.  The  purchase  of  a  disputed  title  to  real  estate  in  Maine  affords 
no  defence  to  the  tenant  in  an  action  to  eject  him  because  of  main- 
tenance or  champerty. 

Bumham  yb.  Eewey,  372-^. 


CHATTELS. 

80.  A  water-wheel  used  in  the  mannfaoture  of  friction -matches  is  not 
persona)  property  and  liable  to  forfeiture  under  c.  186,  §  48  of  act  of 
1866,  but  machines  used  in  the  mill  for  such  purpose  are  liable  to 
forfeiture  under  the  act. 

United  Statu  tb.  Friction  Match  Machinery^  32-^. 


CIRCUIT  COURT. 

90.  The  Circuit  Court  has  jurisdiction  in  equity  in  the  district 
of  Maine  over  a  respondent,  a  citizen  of  New  Hampshire,  found  in 
this  district  and  here  served  with  process,  when  all  the  orators  are 
citizens  of  other  states,  and  all  the  other  respondents  are  citizens  of 
Maine.  Wiggins  vs.  Railroad,  122-^. 

91.  The  Circuit  Court  has  original  concurrent  jurisdiction  with  the 
District  Court  to  determine  the  validity  of  conveyances  alleged  to  be 
in  fraud  of  the  bankrupt  act,  and  to  determine  the  respective  rights 
of  various  persons  in  and  to  a  fund,  received  by  an  assignee  in  bank- 
ruptcy from  the  sale  of  incumbered  property  of  the  bankrupt  estate, 
and  held  to  abide  a  decision  of  the  court.      Giveen  vs.  Smith,  368-^. 


COLLISION. 
Damages. 

92.  Freight  money,  lost  by  the  master  of  a  sinking  vessel  when  hurry- 
ing from  the  wreck,  and  sails  used  for  covering  the  deck-load  are 
proper  items  of  damage  in  cases  of  collision.      27ie  Mary  C,  474-^ 

93.  A  deck  hand  on  hoard  a  steamer  cannot  recover  of  a  sailing 
vessel  damages  for  personal  injuries  received  in  a  collision  between 
the  two  vessels,  caused  by  the  fault  of  the  steamer. 

The  Northern  Warrior,  31M. 

94.  When  hoth  vessels  are  in  fault  and  contrihute  to  the  col- 
lision, the  damages  should  be  equally  divided  between  them. 

The  Maud  WeMer,  32M. 
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Lights. 

86.  In  cases  of  collisloii,  the  want  of  proper  Uirhts  is  imma- 
terial, when  their  abtenoe  did  not  occasion  or  contribute  to  the 
disaster.  Tht  Northern  Warrior,  814-i. 

Lights  and  Lookout. 

M.  A  neglect  to  show  ItirhtB  and  have  a  lookout  ss  required  by 
law  prejudiee  the  offending  party  with  courts  of  admiralty. 

The  M,  Jf.  Hamilton,  480-*. 

97.  A  Tessel  haTtnir  the  liirht  of  way  must  keep  a  proper  lookout 
and  use  proper  seamanship  to  avoid  collision.     The  Mary  C,  474-^. 

06.  A  Tessel  at  sea  in  the  ntght»  that  comes  into  the  wind  for  the 
parpose  of  shortening  sail,  and  thereby  becomes  nnmanageable,  not 
having  first  made  a  careful  surrey  of  the  sea  to  discover  approaching 
vessels,  is  at  fault,  and  in  case  of  collision  with  a  vessel  having  the 
right  of  way,  is  accountable  for  damages.  The  BtarUghtj  517-^ 

09.  A  vessel  on  the  port  tack«  drifting  with  the  current,  and  hardly 

moving  ahead  so  as  to  be  controlled  by  her  helm,  is  in  fault  for  col- 
liding with  a  vessel  on  the  starboard  tack  that  could  have  avoided 
her,  if  the  vessel  first  named  could  have  prevented  the  collision  by 
strict  watch,  and  by  either  going  about  or  by  taking  inboard  her 
boom  so  as  to  go  clear.  The  Maud  WebeUr,  325-^. 

Right  of  Way. 

100.  A  sailinfc  vessel,  beating  through  a  narrow  channel,  is  not 

required  to  hold  one  course  longer  than  prudence  requires,  consider- 
ing the  nature  of  the  channel,  and  the  strength  of  the  wind  and  tide. 

The  Nerthem  Warrior,  814-^. 

101.  A  steamer,  abont  to  meet  a  sailing  vessel  beating  through  a 
channel  300  feet  wide,  is  at  fault  in  holding  speed  at  eight  knots. 

The  Northern  Worrier,  815^. 

10d«  It  is  the  duty  of  the  officers  of  a  steamer,  under  such  eir- 
cumst^uic<««  to  have  such  command  over  her  as  to  avoid  all  reaaon- 
abK«  chance  of  accid«[it  TTks  Northern  Worrier,  315^. 

UM  A  T««Q^loM  the  Starboard  tadc,  aeariy  ckMe^uled  with  the 
wiml  on*  w  two  points  free  and  baffling,  need  not  give  way  to  a 
tt^w^:  on  th*  pott  tack  close-hauled,  when  the  vessels  are  erasaing. 

T%e  Mary  C,  474-^. 

U\4s  A  wss*4  ••  the  starbaaid  tarlL*  ctoee^anled,  is  boond  to  keep 
Wi  xsv«:^  W.V.:  dAT^it-r  » imminent  and  then  she  has  a  right  to  pre- 
•u,xse  iSjiJ  an  a}-j^NK-i;:sjg  vessel  on  the  port  tack  will  avoid  her. 

7«c  8imh9ht,  617^. 


ft 
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105.  Negr]iflr<^nce»  by  a  vessel  havinic  the  right  of  way,  in  not 

seasonably  discoverinf;  an  approaching  yessel,  in  case  of  collision 
between  them,  will  not  charge  the  former  with  fault,  unless  such 
negligence  contributed  to  the  collision.  The  StarliyfU,  517-*. 

106.  A  vessel  on  the  starboard  tack,  approaching  a  vessel  on  the 
port  tack  controlled  by  circumstances  that  rendered  her  management 
difficult,  is  in  fault  for  colliding  with  her,  when  the  collision  might 
have  been  avoided  by  proper  exertions  in  the  management  of  the 
first  named  vessel  although  she  had  the  right  of  way. 

ne  Jfattd  YTe&sttfr,  325-S.   ' 

107.  A  vessel  sailing  with  the  wind  free  must  take  proper  measures 
to  avoid  collision  with  a  vessel  close-hauled.  The  latter  must  hold 
her  co«rs6.  The  if.  Jf.  HamiUon,  489-^. 

See  Eyn>£NG£»  170. 


CONTRACT. 

its.  A  contract  may  be  suspended  and  not  dissolved. 

The  8tar  qfHope,  36-^. 

100.  A  vrriting  shoald  be  constraed  so  that  all  its  provisions  may 
have  force  and  effect  if  possible,  and  the  intent  of  the  parties  prevail. 

MiUtoeke  vs.  Bogere^  547-^. 

110.  Contracts  for  towage,  made  between  masters  of  tugs  and  persons 
in  charge  of  a  wreck,  should  be  scrutinized  by  courts  of  admiralty, 
and  annulled  if  it  appears  that  undue  advantage  was  taken  of  the 
necessities  of  the  persons  in  charge  of  the  wreck  to  procure  unreas- 
onable recompense.  The  W.  D.  B,,  23M. 

111.  The  full  sum  fixed  by  the  contract  for  towage  service  will  not 
be  allowed,  but  only  a  quantum  meruit,  if  it  appears  that  the  service 
did  not  accomplish  the  result  agreed  to  be  performed. 

The  W.  D.  B.,  286-». 

112.  A  contract  for  towa^re  requires  from  the  tug  that  degree  of  skill 
and  care  which  prudent  navigators  usually  employ. 

The  Tug  Adelia,  60M. 

See  Chabtsb-Pabty,  87. 


CORPORATIONS. 

lis.  The  withdrawal  of  any  portion  of  the  capital  by  a  stock* 
holder  in  a  corporation,  renders  him  liable  under  R.  S.  of  Maine, 
1857,  c.  46,  §  24,  for  the  corporate  debts  contracted  since  June  1| 
1857,  to  the  amount  of  capital  so  withdrawn. 

McKay  vs.  Hill,  276-^. 
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124.  A  vessel  licensed  for  the  fisheries,  that  brings  merchandise 
from  a  foreign  port  with  the  knowledge  or  consent  of  her  officers,  is 
engaged  in  other  trade,  and  is  liable  to  forfeiture  under  §  82  of  the 
act  of  Feb.  18, 1793.  The  Ocean  Bride,  381A 

125.  The  lllegTAl  employment  may  be  shown  from  circumstances,  even 
against  the  direct  testimony  of  the  master  and  crew. 

T?ie  Ocean  Bride,  331-^. 

126.  €k>ods  of  less  value  than  $500  found  on  hoard  will  work 
a  forfeiture  of  the  vessel,  notwithstanding  §  21. 

The  Ocean  Bride,  SSl-\ 

127.  A  single  act  of  trading,  not  authorized  by  the  license,  will  work 
the  forfeiture,  even  though  the  business  of  the  license  is  still  con- 
tinued. The  Ocean  Bride,  881-*. 

Importation. 

128.  Gx>od8  shipped  from  one  domestic  port  to  another,  and  on  the  voy- 
age taken  to  a  foreign  port  with  the  design  and  purpose  to  disguise 
the  character  of  the  vessel,  and  conceal  foreign  goods  there  taken  on 
board  to  be  smuggled,  become  incorporated  into,  and  a  part  of  an 
entire  cargo  to  be  imported  from  thence. 

The  Ariel  and  Cargo,  66-^. 

129.  An  attempt  to  Import  merchandise  from  a  foreign  port  as  com- 
ing directly  from  a  domestic  port  is  fraudulent,  and  subjects  the 
same  to  forfeiture.  The  Ariel  and  Cargo,  65-^* 

130.  Whether  the  Importation  of  more  than  thirty  gallons  of  distilled 
spirits  in  bottles,  contained  in  a  cask,  is  an  importation  in  packages 
containing  less  than  thirty  gallons  under  the  act  of  July  28,  1886, 
qucBre.  The  WiUie  Q.,  253-^. 

131.  A  vessel,  sailing  under  a  fishing  license^  may  touch  at  a  for- 
eign port  and  procure  supplies,  without  incurring  forfeiture  under 
the  acts  of  Congress.  The  Willie  O.,  253-*. 

182.  Taking  on  hoard  In  a  foreign  port  and  hrlnglng  into  this 
country  two  barrels  without  hire  or  reward,  but  as  a  favor  to  a  friend, 
supposed  to  contain  crockery,  but  really  containing  liquors,  is  not 
engaging  in  trade  within  the  meaning  of  §  32  of  the  act  of  Feb.  28, 
1793,  and  does  not  subject  the  vessel  and  cargo  to  forfeiture. 

The  Willie  O.,  263-^. 

Penalty. 

133.  The  master  of  a  vessel,  for  importing  goods  without  a  manifest, 
is  liable  to  the  penalty  imposed  by  the  §  24  of  the  act  of  1799,  even 
though  he  may  not  have  known  that  the  goods  were  on  board. 

United  States  vs.  Hutchinson,  146-^. 
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105.  Negrlifironce»  by  a  vessel  haTinic  the  right  of  way»  in  not 

seasonably  discoyerini^  an  approaching  veBMl,  in  case  of  collision 
between  them,  will  not  charge  the  former  with  fault,  unless  such 
negligence  contributed  to  the  collision.  2^0  Starliyht,  517~*. 

100.  A  vessel  on  the  starboard  tack,  approaching  a  vessel  on  the 
port  tack  controlled  by  circumstances  that  rendered  her  management 
difficult,  is  in  fault  for  colliding  with  her,  when  the  collision  might 
have  been  avoided  by  proper  exertions  in  the  management  of  the 
fii'st  named  vessel  although  she  had  the  right  of  way. 

The  Maud  Webster,  S2^.  ' 

107.  A  vessel  sailing  with  the  wind  free  must  take  proper  measures 
to  avoid  collision  with  a  vessel  close-hauled.  The  latter  must  hold 
her  course.  The  M.  M.  Hamilton^  469-^. 

See  Evidence,  170. 


CONTRACT. 

Its.  A  contract  may  be  suspended  and  not  dissolved. 

Th€  Star  ofHopey  36-^. 

109.  A  writing  shonld  be  constmed  so  that  all  its  provisions  may 
have  force  and  effect  if  possible,  and  the  intent  of  the  parties  prevail. 

JliaitockM  vs.  Bogers^  547-^. 

110.  Contracts  for  towagre^  made  between  masters  of  tugs  and  persons 
in  charge  of  a  wreck,  should  be  scrutinized  by  courts  of  admiralty, 
and  annulled  if  it  appears  that  undue  advantage  was  taken  of  the 
necessities  of  the  persons  in  charge  of  the  wreck  to  procure  unreas- 
onable recompense.  The  W,  D.  B.,  2SM. 

111.  The  full  sum  fixed  by  the  contract  for  towage  service  will  not 
be  allowed,  but  only  a  quantum  meruit,  if  it  appears  that  the  service 
did  not  accomplish  the  result  agreed  to  be  performed. 

The  W.  D.  B.,  286-«. 

112.  A  contract  for  towagre  requires  from  the  tug  that  degree  of  skill 
and  care  which  prudent  navigators  usually  employ. 

The  Trig  Adelia,  SOCM. 

See  Chabtbb-Pabty,  87. 


CORPORATIONS. 

lis.  The  withdrawal  of  any  portion  of  the  capital  by  a  stock- 
holder in  a  corporation,  renders  him  liable  under  R.  8.  of  Maine, 
1857,  0.  46,  §  24,  for  the  corporate  debts  contracted  since  June  1, 
1857,  to  the  amount  of  capital  so  withdrawn. 

McKay  vs.  Hill,  27^. 
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114.  The  limitation  of  a  year^  in  the  above  statate,  does  not  apply  to 
an  action  for  a  corporate  debt,  contracted  after  June  1, 1857,  against 
a  stockholder  for  having  withdrawn  capital  from  the  corporation. 

McKay  m  Hill,  27M. 

115.  The  surrender  by  a  stockholder  of  his  shares  in  a  corpora- 
•  tion  and  his  receiving  in  exchange  therefor  the  stock  of  another  cor- 
poration, that  he  originally  paid  for  his  shares,  operates  as  a  with- 
drawal of  capital  JlieKay  vs.  Hill,  27(M. 

110.  So  does  the  receipt  of  dividends  not  earned. 

McKay  TS.  HiU,  276-^. 

117.  SOkdoes  the  surrender  of  shares  in  exchange  for  corporation 
notes  that  are  subsequently  paid.  McKay  vs.  HiU,  27d-^. 

118.  Notes  of  a  corporation,  given  in  payment  of  dividends  declared 
but  not  earned,  are  void  in  the  hands  of  the  stockholder  receiving 
them.  McKay  vs.  Bill,  276-^. 

119.  Contractors  for  the  building  of  a  railroad,  having  stock  of 
the  railroad  company  as  security  for  their  contract,  hold  such  stock 
for  the  common  benefit  of  themselves  and  others  whom  they  have 
admitted  to  share  in  their  contract,  and  must  deal  with  such  stock 
accordingly.  WigginM  vs.  Baiitoay,  122-^. 

120.  The  person  holding  such  stock  for  the  common  interest  of  him- 
self and  associates,  will  be  restrained  in  equity  from  voting  it  in  vio- 
lation of  the  orders  of  an  executive  committee,  appointed  by  the 
Joint  owners  of  the  stock  under  a  contract  by  which  it  is  held  for 
the  common  good.  Wiggint  vs.  Bailway,  122-*. 

121.  An  injunction  should  only  be  granted  in  clear  cases,  and  with 
extreme  caution.  Wiggitu  vs.  Bailway,  122-*. 


CUSTOMS. 

FORFErrtTRB. 

122.  To  create  a  forfeiture  of  the  Tessel  under  §  60  of  the  act 

of  1790  for  landing  foreign  goods  without  a  permit^  ^e  goods  must 
come  from  one  cargo,  and  be  landed  from  the  same  vessel,  but  not 
at  the  same  time.  The  Sarah  Bemice,  78-^. 

128.  A  forfeiture  of  the  yessel  is  not  created  under  the  act  of  1799 
as  modified  by  the  act  of  1827,  prohibiting  the  importation  of  brandy 
in  casks  of  less  than  fifteen  gallons  capacity,  by  a  seaman  landing 
about  two  gallons  of  brandy,  all  that  remained  of  a  purchase  in  a 
foreign  port  taken  on  board  for  his  own  use  on  the  voyage  home. 

The  Borah  Bemice^  78-*. 
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124.  A  Teasel  licensed  for  the  fisheries^  that  brinj^  merchandlBe 
from  a  foreign  port  with  the  knowledge  or  consent  of  her  ofiElcers,  is 
engaged  in  other  trade,  and  ia  liable  to  forfeiture  under  §  82  of  the 
act  of  Feb.  18, 1793.  The  Ocean  Bride,  331-^. 

125.  The  lUegTAl  employment  may  be  shown  from  circumstances,  even 
against  the  direct  testimony  of  the  master  and  crew. 

The  Ocean  Bride,  831-^. 

126.  Goods  of  less  value  than  $500  found  on  board  will  work 
a  forfeiture  of  the  vessel,  notwithstanding  §  21. 

The  Ocean  Bride,  8Sl-«. 

127.  A  single  act  of  trading,  not  authorized  by  the  license,  will  work 
the  forfeiture,  even  though  the  business  of  the  license  is  still  con- 
tinued. ThM  Ocean  Bride,  831-^. 

Importation. 

128.  Goods  shipped  from  one  domestic  port  to  another,  aod  on  the  voy- 
age taken  to  a  foreign  port  with  the  design  and  purpose  to  disguise 
the  character  of  the  vessel,  and  conceal  foreign  goods  there  taken  on 
board  to  be  smuggled,  become  incorporated  into,  and  a  part  of  an 
entire  cargo  to  be  imported  from  thence. 

T?ie  Ariel  and  Cargo,  6<M. 

120.  An  attempt  to  import  merchandise  from  a  foreign  port  as  com- 
ing directly  from  a  domestic  port  is  fraudulent,  and  subjects  the 
same  to  forfeiture.  TAe  Ariel  and  Cargo,  65-^. 

180.  Whether  the  importation  of  more  th  an  thirty  gallons  of  distilled 
spirits  in  bottles,  contained  in  a  cask,  is  an  importation  in  packages 
containing  less  than  thirty  gallons  under  the  act  of  July  28,  1886, 
qwere.  The  Willie  G.,  253>i. 

181.  A  yessely  sailing  under  a  fishing  license,  may  touch  at  a  for- 
eign port  and  procure  supplies,  without  incurring  forfeiture  under 
the  acts  of  Congress.  The  WilUe  Q.,  25d->. 

182.  Taking  on  board  in  a  foreign  port  and  bringing  into  this 
country  two  barrels  without  hire  or  reward,  but  as  a  favor  to  a  friend, 
supposed  to  contain  crockery,  but  really  containing  liquors,  is  not 
engaging  in  trade  within  the  meaning  of  §  32  of  the  act  of  Feb.  28, 
1793,  and  does  not  subject  the  vessel  and  cargo  to  forfeiture. 

The  Willie  Q.,  263-». 

Penalty. 

188.  The  master  of  a  vessely  for  importing  goods  without  a  manifest, 
is  liable  to  the  penalty  imposed  by  the  §  24  of  the  act  of  1790,  even 
though  he  may  not  have  known  that  the  goods  were  on  board. 

United  Statee  vs.  Hutchineon,  146-^. 
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Lights. 

96.  In  caaes  of  collision,  the  want  of  proper  lisrl^ts  is  imma- 
terial, whon  their  absence  did  not  occasion  or  contribute  to  the 
disaster.  Tke  Northern  Warrior,  814-^. 

Lights  and  Lookout. 

96.  A  neiclect  to  show  ligrhts  and  have  a  lookont  as  required  by 
law  prejudise  the  offending  party  with  courts  of  admiralty. 

The  M.  U.  Hamilton,  489^. 

07.  A  vessel  having  the  right  of  way  most  keep  a  proper  lookout 
and  use  proper  seamanship  to  avoid  collision.     The  Mary  C,  474-^. 

98.  A  vessel  at  sea  in  the  night*  that  comes  into  the  wind  for  the 
purpose  of  shortening  sail,  and  thereby  becomes  unmanageable,  not 
having  first  made  a  careful  surrey  of  the  sea  to  discover  approaching 
vessels,  is  at  fault,  and  in  case  of  collision  with  a  vessel  having  the 
right  of  way,  is  accountable  for  damages.  The  Starlight,  517-^ 

99.  A  vessel  on  the  port  tack,  drifting  with  the  current,  and  hardly 
moving  ahead  so  as  to  be  controlled  by  her  helm,  is  in  fault  for  col- 
liding with  a  vessel  on  the  starboard  tack  that  could  have  avoided 
her,  if  the  vessel  first  named  could  have  prevented  the  collision  by 
strict  watch,  and  by  either  going  about  or  by  taking  inboard  her 
boom  so  as  to  go  clear.  The  Maud  Weheter,  825-^. 

Right  of  Way. 

100.  A  sailing  vessel,  heating  through  a  narrow  channel,  is  not 

required  to  hold  one  course  longer  than  prudence  requires,  consider- 
ing the  nature  of  the  channel,  and  the  strength  of  the  wind  and  tide. 

The  Northern  Warrior,  814-*. 

101.  A  steamer,  about  to  meet  a  sailing  vessel  beating  through  a 
channel  800  feet  wide,  is  at  fault  in  holding  speed  at  eight  knots. 

The  Northern  Warrior,  815-*. 

102.  It  is  the  duty  of  the  officers  of  a  steamer,  under  such  cir- 
cumstances, to  have  such  command  over  her  as  to  avoid  all  reason- 
able chance  of  accident  The  Northern  Warrior,  815-^. 

108.  A  vessel  on  the  starboard  tack,  nearly  close-hauled  with  tiie 
wind  one  or  two  points  free  and  baffling,  need  not  give  way  to  a 
vessel  on  the  port  tack  close-hauled,  when  the  vessels  are  crossing. 

The  Mary  C,  474-». 

104.  A  vessel  on  the  starboard  tack,  close-hauled,  is  bound  to  keep 
her  course  until  danger  is  imminent,  and  then  she  has  a  right  to  pre- 
sume that  an  approaching  vessel  on  the  port  tack  will  avoid  her. 

The  BtarUght,  517-*. 
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106.  Negliifence,  by  a  Teasel  havinic  the  rigrht  of  way»  in  not 

seasouably  discoverinf;  an  approaching  vessel,  in  case  of  collision 
between  them,  will  not  charge  the  former  with  fault,  unless  such 
negligence  contributed  to  the  collision.  77^«  Starliyht,  517-^ 

100.  A  Tessel  on  the  starboard  tack,  approaching  a  vessel  on  the 
port  tack  controlled  by  circumstances  that  rendered  her  management 
difficult,  is  in  fault  for  colliding  with  her,  when  the  collision  might 
have  been  avoided  by  proper  exertions  in  the  management  of  the 
first  named  vessel  although  she  had  the  right  of  way. 

The  Maud  WebBter,  Z2^.  ' 

107.  A  vessel  sailing  with  the  wind  free  must  take  proper  measures 
to  avoid  collision  with  a  vessel  close-hauled.  The  latter  must  hold 
her  coarse.  The  M.  Jf.  HamiUon,  469-^. 

See  Evidence,  170. 


CONTRACT. 

its.  A  contract  may  be  suspended  and  not  dissolved. 

Th4  Star  f^HopCy  8M. 

100.  A  writing  shonld  be  construed  so  that  all  its  provisions  may 
have  force  and  effect  if  possible,  and  the  intent  of  the  parties  prevail. 

MattockM  vs.  BogerSf  547-^. 

IIOl  Contracts  for  towagr^^  made  between  masters  of  tugs  and  persons 
in  charge  of  a  wreck,  should  be  scrutinized  by  courts  of  admiralty, 
and  annulled  if  it  appears  that  undue  advantage  was  taken  of  the 
necessities  of  the  persons  in  charge  of  the  wreck  to  procure  unreas- 
onable recompense.  The  W.  D.  B,,  236-^. 

111.  The  full  sum  fixed  by  the  contract  for  towage  service  will  not 
be  allowed,  but  only  a  quantum  meruit,  if  it  appears  that  the  service 
did  not  accomplish  the  result  agreed  to  be  performed. 

The  W.  D.  B.,  286-». 

112.  A  contract  for  towage  requires  from  the  tug  that  degree  of  skill 
and  care  which  prudent  navigators  usually  employ. 

The  Tug  Adelia,  SOCM. 

See  Chabtbr-Pabty,  87. 


CORPORATIONS. 

118.  The  withdrawal  of  any  portion  of  the  capital  by  a  stock, 
holder  In  a  corporation,  renders  him  liable  under  R.  S.  of  Maine, 
1857,  0.  46,  8  ^9  for  the  corporate  debts  contracted  since  June  1, 
1857,  to  the  amount  of  capital  so  withdrawn. 

McKay  vs.  Hill,  27^. 
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114.  Thelfmltatioaafftyear,  in  the  above  stftteta,  does  Bot  apply  to 
aa  actioD  for  a  eorporato  debt,  eontnetcd  after  Jane  1, 1S37, 
a  atoekholder  for  having  witbdrawn  capital  bom  the  eorporalii 

JfclToy  VB.  HtU,  nM. 

llfi.  The  sairender  bj  a  atoekholder  of  hia  shares  in  a 

•  tioo  and  hia  reoeiTing  in  exchange  therefor  the  stock  of  another 
poration,  that  he  originally  paid  for  hla  aharea.  operatea  at  a  with- 
drawal of  o^itaL  Jfefoy  m  HiO,  tl^. 

114.  So  does  the  reeetpt  of  diTldends  not  earned. 

MeKaw  va.  JERII,  SflM. 

117.  So^does  the  surrender  of  shares  in  exchange  for  corporation 
notes  that  are  enbeeqnently  paid.  JTefoy  va.  fllO,  Sf38-^. 

118.  Notes  of  a  corporation,  given  in  payment  of  dividends  dedaxed 
bat  not  earned*  are  void  in  the  hands  of  the  stockholder  receiving 
them.  McKa^  va.  HiU,  fl6-'. 

119.  Contractors  for  the  building  of  a  raHroad,  having  stock  of 
the  railroad  company  as  secniity  for  their  contract,  hold  such  sto^ 
for  the  common  benefit  of  themselves  and  others  whom  they  have 
admitted  to  share  in  their  contract,  and  most  deal  with  soch  stock 
accordingly.  WiggimM  va.  JtoUiMy,  122-*. 

120.  The  person  holding  such  stock  for  the  common  iDtereet  of  him- 
self and  associates,  will  be  restrained  in  eqoity  from  voting  It  in  vio- 
lation of  the  orders  of  an  executive  committee,  appointed  by  the 
Joint  owners  of  the  stock  under  a  contract  by  which  it  is  held  for 
the  common  good.  Wiggins  vs.  BaUwaiff  12S-A 

121.  An  injunction  should  only  be  granted  in  clear  cases,  and  with 
extreme  caution.  Wiggins  va.  BaUwaifj  122-^. 


CUSTOMS. 
Forfeit  UKE. 

122.  To  create  a  forfeiture  of  the  vessel  under  §  60  of  the  act 
of  1709  for  landing  foreign  goods  without  a  permit,  the  goods  must 
come  from  one  cargo,  and  be  landed  from  the  same  vessel,  but  not 
at  the  same  time.  The  Sarah  Bemice,  7S-^. 

128.  A  forfeiture  of  the  vessel  is  not  created  under  the  act  of  1700 
as  modified  by  the  act  of  1827,  prohibiting  the  importation  of  brandy 
in  casks  of  less  than  fifteen  gallons  capacity,  by  a  seaman  landing 
aboat  two  gallons  of  brandy,  all  that  remained  of  a  purchase  in  a 
foreign  port  taken  on  board  for  his  own  use  on  the  voyage  home. 

The  Borah  BenticSy  78-*. 
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124.  A  vessel  licensed  for  the  fisheries,  that  brings  merchandise 
from  a  foreign  port  with  the  knowledge  or  consent  of  her  officers,  is 
engaged  in  other  trade,  and  is  liable  to  forfeiture  under  §  82  of  the 
act  of  Feb.  18, 1793.  The  Ocean  Bride,  381-^. 

125.  The  lllegral  employment  may  be  shown  from  circumstances,  even 
against  the  direct  testimony  of  the  master  and  crew. 

The  Ocean  Bride,  831-^. 

126.  Goods  of  less  Talne  than  $500  f  onnd  on  hoard  will  work 
a  forfeiture  of  the  vessel,  notwithstanding  {  21. 

The  Ocean  Bride,  881-^ 

127.  A  single  act  of  trading,  not  authorized  by  the  license,  will  work 
the  forfeiture,  even  though  the  business  of  the  license  is  still  con- 
tinued. The  Ocean  Bride,  831-^. 

Impobtation. 

128.  €^oods  shipped  from  one  domestic  port  to  another,  and  on  the  voy- 
age taken  to  a  foreign  port  with  the  design  and  purpose  to  disguise 
the  character  of  the  vessel,  and  conceal  foreign  goods  there  taken  on 
board  to  be  smuggled,  become  incorporated  into,  and  a  part  of  an 
entire  cargo  to  be  imported  from  thence. 

The  Ariel  and  Cargo,  65-^. 

129.  An  attempt  to  Import  merchandise  from  a  foreign  port  as  com- 
ing directly  from  a  domestic  port  is  fraudulent,  and  subjects  the 
same  to  forfeiture.  The  Ariel  and  Cargo,  65-^. 

130.  Whether  the  Importation  of  more  than  thirty  gallons  of  distilled 
spirits  in  bottles,  contained  in  a  cask,  is  an  importation  in  packages 
containing  less  than  thirty  gallons  under  the  act  of  July  28,  1886, 
quoBre.  The  Willie  (?.,  253 A 

131.  A  Tcssely  sailing  under  a  fishing  license,  may  touch  at  a  for- 
eign port  and  procure  supplies,  without  incurring  forfeiture  under 
the  acts  of  Congress.  The  Willie  G,,  253-2. 

132.  Taking  on  hoard  in  a  foreign  port  and  bringing  into  this 
country  two  barrels  without  hire  or  reward,  but  as  a  favor  to  a  friend, 
supposed  to  contain  crockery,  but  really  containing  liquors,  is  not 
engaging  in  trade  within  the  meaning  of  §  32  of  the  act  of  Feb.  28, 
1793,  and  does  not  subject  the  vessel  and  cargo  to  forfeiture. 

The  Willie  G.,  253->. 

Penalty. 

133.  The  master  of  a  Tcssel,  for  importing  goods  without  a  manifest, 
is  liable  to  the  penalty  imposed  by  the  §  24  of  the  act  of  1799,  even 
though  he  may  not  have  known  that  the  goods  were  on  board. 

United  States  vs.  Hutchinson,  146-^. 


«M  INDEX. 


im  Ke  «ft  ttiMr  f  IV  Ike  iMiMy  w)M  tiM  p>odB  hmve  been  IwtMghEt  am 
lw«r^-.  )>5  <«e  <tf  tW  cow  w»amOj^  and  are  concealed  by  him. 

VmUed  StmU9  vs.  HmtekiMmm,  14S-'. 

Ul  He  la  M«  <artM(^  to  libe  proneo  in  tlie  act,  if  tiie  goods  an 
«bk).  T«f«a,  Tmled  Stales  vs.  ffntdUaaoa,  14M. 

SM.  nie  ^>>cr«mn'  ^  ti>^  Timawry  "uiy  r^ini^  penalties  In 

States  Ts.  FiUdUasoa,  14M. 


>.^"  A  %CflwJ  MHit  trfsa  tiie  <w*Mns  officer  to  land  goods  broai^t 
r^.v]|:  s  ^»«M  xfy  |v^n  tt  m4  a  oomiUiaMse  with  the  50di  section  of  tlia 
a«  I  «v  :  ''iK  TV  Sarah  B.  fldrris,  61-^. 

1S(^  Swell  fcawif  w.t  ykm  satY  t^  vessel  from  forfeiture  for  landlBg 
av.l  f  .vk.i»  v-rth.Mit  a  permit.  The  Sarah  B.  fforKs,  M-^. 

1^  nM"  fienAtl  a&der  Uua  act  m«st  be  in  writing. 

The  Sarah  B.  HarrU,  £2-^. 

I«(V  A  fic««itl  silitmiifi  li^  fliin€  IS  »o  permit,  and  will  not  save  a 

f.^ro  ;»4:>r  «i  i^  t<ims^  7%a  Sarah  B,  HarriMf  (tt-^. 

u;  Thr»m  ii^c  ri*»4»  tm»»  Hie  J^ck,  protected  so  fliat  they  may  be 
res  U.n><v.v  u  &i»>.;|^iiM«C  VnUed  5tatas  'va.  HvtdUasoa,  14M. 

iv^  1>;  r.i».  U5N.'U5*;  Kvn^cfCE,  171 ;  Manifbst,  190, 191, 

l5>i 


DEBT- 

)<1  An  nrti^n  ^  Milt  bee  «p<m  a  bend  ichreB  by  a  bankrapt  con- 
4*k.^»a3  ^4^  bw  arfMo^Mts  ia  ooarl  from  day  to  day  according  to  its 
4^N>^  JfcrMe  vs.  fkUm,  ^OM. 


PEED, 

>4^  TW  TlUMIt^^r  a  eMiTt'jrMM^wvndcs-antbority  of  die  resolves  of 
l>^  W-ixUuu^  oi  Hh.^f^  e  ^  1S47.  c  40A«  18&2,  made  by  William 
Si>K  <^^,  vsf  Ur^j)  ^iK  WMfiiha  CV««ty  of  wbicb  Baij.  Joy  died  seised, 
f>a»i».^l  W  ^«M«»t)HNaf4  by  a  stram^M'  lo  tlie  Joy  title. 

Bvmham  va.  Rtwaif,  372-^. 
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DISTRICT  COURT. 

144.  The  I>iltiict  Court  ha«  power  to  order  the  sale  of  inoumbered 
property  of  a  bankrupt  estate  discharged  of  the  incumbrance. 

Giveen  vs.  SmitJi,  858-^. 

146.  The  District  Coart»  in  equity,  has  no  jurisdiction  over  a  citizen  of 
Massachusetts,  neither  found  within  nor  having  property  within 
this  district,  to  relieve  from  a  preference  in  fraud  of  the  bankrupt 
act  at  the  suit  of  an  assignee  in  bankruptcy  appointed  in  this  district. 

PaiM  vs.  Caldwelly  462-^. 

146.  Nor  does  the  reooyery  of  a  Judgment  in  the  courts  of  Maine 
and  the  collection  of  it  in  fraud  of  the  bankrupt  act  by  a  citizen  of 
Massachusetts,  neither  found  here,  nor  having  property  here,  but 
acting  through  a  resident  attorney,  upon  whom  service  was  made 
in  this  suit,  give  this  court  Jurisdiction.    Paine  vs.  Caldwell,  452-^. 


DOMESTIC  VESSEL. 

147.  A  domestic  vessel  is  a  foreign  vessel  in  all  domestic  ports  out- 
side of  the  state  where  she  is  owned  and  registered,  or  enrolled. 

The  Begulator,  17-^. 


DUTIES. 

148.  In  a  suit  to  recoTer  back  duties  paid  upon  certain  goods  as  of 
''similar  description"  levied  under  the  act  of  1862,  laying  the  duty 
upon  all  delaines  and  goods  of  "similar  description,"  it  is  for  the 
jury  to  say  as  a  fact  whether  the  goods  upon  which  the  duty  was 
Isid  were  of  similar  description  as  delaines. 

GhreenleqfTB.  Ooodrleh,  686^. 

149.  The  words  ^milar  description**  are  to  be  understood  in  their 
popular  and  generally  received  meaning;  goMs  similar  in  product 
and  adapted  to  similar  uses,  and  not  necessarily  produced  by  similar 
processes  or  methods  of  manufacture. 

Cfreenleqf  vs.  Goodrich,  586-*. 


ENROLLMENT. 

160.  An  enrolled  vessel,  sailing  under  a  fishing  license,  is  not  liable  to 
forfeiture  because  a  part-owner,  a  citizen  of  the  United  States,  resides 
in  a  foreign  country,  even  though  he  is  not  a  United  States  consul, 
or  agent  for  and  partner  in  a  firm  composed  of  citizens  of  the  United 
States,  here  carrying  on  trade.  2%e  Schooner  Henry,  ICXM. 
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151.  A  TeMel  of  foreign  bofld^  after  beinx  wreeked,  mad  pnrrhiTd^ 
and  re-boUt  by  a  citUen  of  the  United  States,  and  so  diaKviaed  that 
an  enrollment  waa  obtained  for  her  aa  a  new  domestie  veeari,  ia  liable 
to  forfeiture  onder  |  S4  of  the  net  of  1868,  for  being  fraadnieotly 
enrolled.  Tke  Hudmrnd  JFVaaifc,  IflS-i. 

Ifit.  The  forfeiture  is  not  saved  by  the  fact,  tiiat  ahe  might  have  been 
enrolled  by  the  Secretary  of  the  Treaanry  nnder  the  act  of  Dec  23, 
1852,  aa  a  foreign  veaael,  wrecked  in  the  United  Statea,  and  porchaaed 
and  repaired  by  a  dUaen.  Tke  Hud  and  f^roMk,  18SM. 


EQUITY. 
Akswsh. 

155.  TheaiiswertoablIlineqiiltyffaofaraaineaponaiTe,iatobetaken 

aa  tme,  nnleaa  dlaproved  by  oTidenoe  of  greater  weight  than  the  tea- 
timony  of  a  single  wltneaa.  Marak  va.  WkUmcre^  SOI-*. 

154.  The  answer  under  oath  of  a  reapondent  in  equity,  falae  in  mate- 
rial particulaia  concerning  which  the  respondent  could  have  made  no 
mistake,  la  unreliable  aa  to  all  other  matteia  contained  in  it,  and  may 
be  disregarded  by  the  court  Bcammon  va.  Bowers,  406-*. 

156.  Examinations  of  parttes  in  equity  do  not  subject  the  party 
taking  them  to  the  aame  conaequencea  that  formerly  reaulted  there- 
from. Seamman  wn.  Bowers,  4M-*, 

166.  The  examination  of  the  respondent  In  eqni^  aa  a  wi  tnesa  by 
the  orator  doea  not  operate  aa  a  release  to  him  of  the  mattera  touching 
which  he  ia  examined.  Scamnwn  vs.  Bowers,  406-^. 

Bill. 

157.  A  bill  in  equity  is  not  mnitifarioas,  when  brought  by  the 
assignee  in  such  caae  against  all  parties  in  interest  aeeking  a  deter- 
mination of  the  rights  of  all  of  them  in  the  premises. 

Oiveen  w.  Smithy  858-^. 

JUBISDICTION. 

158.  In  equity^  money  paid  by  a  debtor  to  his  creditor  aa  a  fraudu- 
lent preference  under  the  bankrupt  act  of  1867  may  be  recoTered  by 
the  assignee,  although  the  same  might  also  be  recoTered  in  an  action 
at  law.  Gfoodenoto  Ta.  MiUiketij  848-1. 

150.  Neirtect*  byanattomey  atlawof  hisdu^in  collecting  demands 
left  with  him  for  collection,  is  not  a  subject  of  equity  jurisdiction, 
aa  the  parties  have  a  full  and  complete  remedy  at  law. 

Marahvn.  WhUmore,  SQW. 
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1(M).  In  equity,  an  assig^nee  in  bankruptcy  cannot  maintain  a  bill 
afi^ainst  a  mortgaf^ee  of  the  chattels  of  the  bankrupt  to  avoid  the 
mortgage  as  a  fraudulent  preference,  after  having  sold  the  chattels 
without  order  of  court  for  the  sale  of  incumbered  property  under 
S  25  of  the  bankrupt  act,  when  the  mortgagee,  by  answer,  repudiates 
all  claim  to  the  funds  received  from  the  sale,  and  acquits  the  assignee 
from  all  liability.  Giveen  vs.  Smithy  29(M. 

161.  In  equity,  on  bill  by  the  assignee  against  the  holder  of  such 
incumbrance  and  the  purchasers  of  the  property,  who  are  threatened 
by  such  holder  with  an  enforcement  of  his  incumbrance,  it  is  com- 
petent for  the  court  to  determine  the  validity  of  the  incumbrance, 
although  the  holder  of  it  repudiates  all  claim  to  the  fund  in  court, 
and  disavows  all  liability  of  the  assignee  to  himself  by  reason  of  the 
sale ;  and  if  found  to  be  a  fraudulent  preference  under  the  bankrupt 
act,  to  decree  its  cancellation,  and  enjoin  its  enforcement  against 
both  the  property  and  the  purchasers  thereof. 

Oiveen  vs.  Smithy  36S-«. 

162.  In  equity,  the  purchaser  of  goods  to  be  delivered  as  manufac- 
tured, may  retain,  as  against  the  assignee  in  bankruptcy  of  the  manu- 
facturer, goods  previously  paid  for  and  delivered  to  him  after  he 
knew  that  the  manufacturer  had  become  insolvent. 

Secanmon  vs.  Bowers,  496-^. 

See  Injunction. 


EVIDENCE. 

163.  Bvidence  of  verbal  admissions  is  both  unreliable  and  danger- 
ous. Be  Moore,  184-^ 

164.  A  declaration,  alleging  the  goods  imported  to  belong  to  the 
master,  and  to  have  been  consigned  to  him,  is  not  supported  by  evi- 
dence that  they  belonged  to  and  were  smuggled  on  board  the  vessel 
by  one  of  the  crew.  United  States  vs.  Hutehineon,  146-^ 

166.  Such  variance  is  fatal  to  a  verdict  against  the  master. 

United  States  vs.  Hutchinson,  146-'. 

166.  A  claimant,  who  has  voluntarily  destroyed  the  ship's  manifest  to 
prevent  its  being  used  as  evidence,  cannot  prove  its  contents  by  sec- 
ondary evidence.  The  Ariel  and  Cargo,  66-*. 

167.  A  claimant  present  in  court  during  the  trial,  who  does  not 
choose  to  deny  facts  within  his  own  knowledge  that  the  witnesses 
for  the  libellants  have  sworn  to  against  him,  confesses  their  truth. 

The  Silver  Moon,  262-^. 
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GIFT. 

177.  A  i^if  t  bona  fide  by  parol  prior  to  the  Creneva  award  of  a 
daim  for  the  destruction  of  a  vessel  by  the  confederate  cmiser 
Florida,  if  proved,  would  be  upheld  in  equity  afi^ainst  subsequent 
creditors.  Williamson  vs.  Colcord,  62(M. 

178.  A  parol  promise^  by  a  husband  to  his  wife  for  love  and  affec- 
tion to  make  such  gift,  does  not  work  a  ^if t  and  cannot  be  enforced. 

*  WiUiarMon  vs.  Colcord,  620-^. 


GUARANTOR. 

179.  A  graarantor  of  the  payment  of  a  specific  sum  offered  the 
United  States  in  compromise  of  its  claim  for  taxes,  fines  and  penal- 
ties, is  not  liable  upon  the  guaranty,  until  the  specific  offer  secured 
by  it  has  been  accepted.  United  States  vs.  Libb^f  271-^. 

180.  It  would  seem,  that  criminal  proceedings  commenced  fn  such  case 
by  the  United  States  after  the  offer  had  been  made  and  before  its 
acceptance,  would  operate  as  a  rejection  of  the  offered  compromise 
and  destroy  the  guaranty.  United  States  vs.  Libby,  271-'. 


INDICTMENT. 

181.  An  averment  in  an  indictment  for  resisting  an  officer,  that 
defendant  '*did  knowingly,  wilfully  and  unlawfully  obstruct,  resist 
and  oppose"  the  officer,  sufficiently  states  the  manner  and  method 
of  the  resistance.  United  States  vs.  Eudson,  628-^. 

182.  In  such  case,  an  averment)  that  the  execution  which  the  officer  is 
attempting  to  serve  is  in  full  force,  is  unnecessary,  when  that  fact 
appears  from  the  description  of  it;  nor  is  it  necessary  to  set  out  the 
process  in  haec  verba.  United  States  vs.  Hudson,  628-^. 


INFORMER. 

183.  A  n  informer's  share  in  the  registry  of  the  court  should  be  decreed 
to  be  paid  directly  to  the  persons  beneficially  interested  and  entitled 
to  hold  it  United  States  vs.  Stockvoell,  447-^. 

184.  An  a&rreement  between  informers  to  divide  the  informer's 
share  equally  is  valid  and  should  be  regarded  by  the  court  in  distribut- 
ing it.  United  States  vs.  Stockvoell,  447-*. 
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IXSOLVEXCY. 

See  BaSKRVPTCX — ^Insolvmt  tnder,  40.  a 


FNTOXICATIXG  UQUOBS. 

See  BaSKBUFTCY — ^Proofof  Debt,58u 


LIMITATIONS. 

See  BaXEBUPTCT — ^Proof  of  Debt»  58.  ffl;  Cocpontioiis,  114 


MANIFEST. 

19a  A  sufficient  manifest  most  state,  first  by  wliom  the  goods  are 
shipped,  second,  if  part  of  the  cargo  is  broii|^t  back,  by  whom 
shipped  oat,  and  to  whom  consigned  inwanL 

The  Arid  amd  Cargo j  6&-^. 
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191.  For  want  thereof,  goods,  belonging  to  one  of  the  officers  or  crew 
of  a  vessel  belonging  in  whole  or  in  part  to  an  American  citizen,  are 
liable  to  forfeiture  under  §  24  of  the  act  of  1799. 

The  Ariel  and  Cargo,  6&-*. 

192.  If  a  manifest  is  not  produced  to  the  proper  officers,  or  its  non- 
production  accounted  for  to  the  Aatisfaction  of  the  court,  a  forfeiture 
attaches  to  the  goods  imported.  The  Ariel  arid  Cargo,  Q^\ 


MARITIME  LIEN. 

193.  The  master  of  a  f  oreigrn  vessel,  in  case  of  necessity,  may  bind 
himself  and  the  owners  personally,  and  subject  his  vessel  to  a 
maritime  lien  for  supplies  and  repairs  without  an  express  hypoth- 
ecation, when  he  obtains  them  on  the  credit  of  the  vesseL 

The  Regulator,  17-». 

194.  A  part-owner,  present  in  a  State  other  than  where  his  vessel 
belongs  and  where  the  other  owners  do  not  reside,  there  superin- 
tending the  repairs  and  taking  general  charge  of  his  vessel,  does  not 
act  as  master,  but  as  managing  owner  and  ship's-husband. 

Tfie  Regulator,  17-*. 

195.  A  maritime  lien  is  not  implied  upon  a  foreign  vessel  for  sup- 
plies and  repairs  ordered  by  the  owner,  and  not  obtained  and  fur- 
nished upon  the  credit  of  the  vessel.  The  Regulator,  17-^. 


MASTER  AND  SERVANT. 

196.  A  master  failing  to  use  due  care  and  prudence,  either  in 
furnishing  his  servant  a  suitable  kind  or  quality  of  explosive  for 
blasting,  is  guilty  of  negligence. 

Adams  vs.  West  Roxbury,  576-*. 

197.  In  determining  such  care  and  prudence,  it  may  be  considered 
how  far  such  kind  of  explosives  were  in  general  use  and  ordinarily 
considered  safe  and  proper  for  tlie  purpose,  and  how  far  the  particu- 
lar brand  or  manufacture  of  the  explosives  furnished  was  generally 
considered  a  safe  article  by  those  using  it. 

Adams  vs.  West  Roxbury,  676-^. 

196.  It  would  be  want  of  care  and  prudence  for  the  master  to  furnish 
an  explosive  of  inferior  quality  on  account  of  its  cheapness,  if  such 
article  from  its  inferior  quality  is  more  dangerous  to  use  than  an 
explosive  of  good  quality.  The  more  dangerous  the  instrument,  the 
more  care  is  required  in  providing  it. 

Adams  vs.  West  Roxbury,  676->. 
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100.  A  mastert  by  f  umlshingr  an  explosive  known  to  him  to  be 

dangerous  and  unsafe  for  the  use  to  which  it  is  to  be  put,  is  goilty  of 
negligence.  Adams  vs.  West  Roxbury,  57M. 

200.  A  superintendent  of  the  streets  of  a  city  or  town,  haying 
autnority  to  employ  serrants  for  the  municipality,  to  work  upon  tlie 
roads  under  his  direction,  bears  the  relation  of  vice  principal  to  such 
servants,  and  negligence  upon  his  part  becomes  the  negligence  of  his 
principal.  Adama  vs.  WeH  Boxburyj  576-^. 

aOl.  A  servant  cannot  recover  for  injuries  sustained  in  the  employ- 
ment of  his  master,  unless  they  were  occasioned  by  the  negligence 
or  want  of  due  and  proper  care  and  prudence  of  the  latter. 

^danif  TS.  West  Boxbvrpt  670-^ 


MINOR. 

202.  A  minor,  who  has  enlisted  in  the  army  of  the  United  States  with- 
out the  consent  of  his  parent  or  guardian,  must  be  discharged  on 
request  of  his  father.  Bs  AndrevoSf  87. 


MaRTGAGE. 

203.  The  foreclosure  of  a  mortg^afire  of  land  under  o.  833  of  the  laws 
of  Maine  1838  is  invalid,  unless  the  notice  of  foreclosure  and  certifi- 
cate of  its  publication  are  recorded  in  the  registry  where  the  mortgage 
is  recorded,  although  by  the  division  of  the  county  since  the  record 
of  the  mortgage,  the  lands  become  situated  in  another  county  at  the 
time  of  the  foreclosure  proceedings.        Bumham  vs.  Hewey,  372-'. 

204.  Presumption  of  payment  of  a  mortgage  debt  arises  after  the 
lapse  of  fifty  years,  when  the  original  mortgage  and  notes  secured  by 
it  are  not  produced  and  the  premises  have  been  occupied  nearly  the 
whole  period  by  the  mortgageor.  Bum?iam  vs.  Hewey,  372-^. 

205.  Such  presumption  is  rebutted  by  proof  that  the  mortgage  debt  has 
not  been  paid,  and  that  the  mortgage  has  always  been  regarded  as 
outstanding  by  the  mortgageor.  Bumham  vs.  Hewey,  872-^. 

206.  An  endorsement  hy  the  mortg^ffeor  upon  a  chattel  mortgage, 
subjecting  chattels  acquired  after  the  date  of  the  mortgage  to  its 
operation,  made  in  fraud  of  the  bankrupt  act,  does  not  invalidate 
the  mortgage  otherwise  valid,  but  simply  fails  of  its  purpose. 

Be  Baker,  693-^. 

See  Bankruptcy — Fraudulent  Preference,  25,  26,  27,  28,  29,  30,  31, 
82,87;  Sale,  60. 
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NEGLIGENCE. 

207.  A  passenger  upon  a  steamlMMtt  in  failing  to  secure  his  stateroom 
door  by  both  lock  and  bolt,  when  both  are  provided,  is  guilty  of 
negligence.  The  John  BrookSf  439-^. 

206.  Such  passenger^  having  his  money  stolen  from  his  stateroom  by 
reason  of  his  neglect  to  both  look  and  bolt  his  door  and  without 
fault  of  the  officera  of  the  boat,  cannot  recover  the  same  from  the 
owners  of  the  steamer.  The  John  Brooka,  439-^. 

209.  Reasonable  precautions  only  are  required  of  the  owners  of 
a  steamboat  to  preserve  the  property  of  passengers  from  loss. 

The  John  Brooks,  439-*. 

210.  A  watch,  to  observe  all  persons  that  enter  a  stateroom  door,  is 

not  required.  The  John  Brooks,  439-^. 

• 

211.  When  towage  is  voluntarily  attempted  in  dangerous  and 
perilous  places,  the  tug  must  exercise  skill  and  care  commensurate 
with  the  perils  it  assumes  to  encounter.  77^  Tug  Adelia,  505-^. 

See  Master  aj^d  Sebyakt,  196-201. 


NEW  TRIAL. 

212.  A  new  trial  will  not  be  granted  where  substantial  justice  has  been 
done,  although  some  errors  occurred  at  the  trial. 

United  States  vs.  Martin,  166-*. 

213.  A  new  trial  will  not  be  granted  because  of  the  exclusion  of  the 
quesiion  by  defendant's  counsel  to  a  goveniment  witness  on  cross 
examination,  whether  he  had  not  testified  to  a  specific  fact  on  a 
former  trial,  when  it  appears  that  the  defendant  has  not  suffered 
wrong  or  prejudice  thereby.  United  btates^  vs.  Hudson,  627-1. 


OFFICER. 

214.  An  officer  has  a  right  to  require  indemnity  from  the  plaintiff 
before  he  is  compelled  to  attach  property  of  the  debtor. 

Marsh  vs.  Whitmore,  391-^. 


PARTNERSHIP. 

215.  A  partnership  may  exist  in  a  single  shipment,  or  adventure;  and 
persons  owning  merchandise  in  common,  who  ship  it  on  joint  account 
and  risk  for  sale,  are  copartners  in  the  adventure. 

260  Hhds.  Molasses,  24-s. 
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210.  A  firm  creditor  cannot  share  in  the  aatets  of  a  hankmpt  partner 
until  his  creditors  are  paid  if  the  other  partners  are  solvent,  even  if 
there  be  no  firm  assets.  Be  Dunham,  4SKSw 

217.  A  coimrtiiershlp  is  not  establtobed  by  a  writing:,  stipulating 
that  the  first  party  shall  furnish  $3,000  and  his  senrices  to  the  other 
to  be  used  in  his  business  for  one  year  at  a  stipulated  price,  when 
the  first  party  may  elect  to  become  a  permanent  and  equal  partner 
by  increasing  the  sum  furnished  to  $5,000  or  to  withdraw  the  same, 
and  that  the  sum  so  furnished  meantime  shall  not  be  chargeable  with 
losses,  notwithstanding,  a  provision  in  the  writing  that  the  fltat 
party  ''becomes  a  partner  in  said  business  from  this  date  under 
the  above  conditions"  and  under  a  specified  firm  name. 

MaUock9  va.  Roger$,  647-*. 

218.  Sach  flrat  I>arty»  who  transacts  business  under  such  firm  name, 
and  who  holds  himself  out  to  the  public  as  a  copartner  in  the  busi- 
ness, is  liable  to  creditors  as  a  copartner,  and  in  case  of  insolrency 
of  both  partners,  the  sum  so  contributed  by  him  to  the  business  is 
partoership  assets.  MaitockM  vs.  BogerSy  547-*. 

See    BakkbUPTCT — Discharge,  21,  28,  24;  Fraudulent  Preference, 

88,39. 


PLEDGE. 

219.  Bonds,  pledged  as  secnrlty  for  liability  incurred  by  the  pledgee, 
cannot  be  purchased  by  him,  even  though  they  are  sold  at  public 
auction.  Marsh  vs.  WhUmoret  891-*. 

220.  Bonds,  purchased  by  the  pledgee  at  such  sale,  may  be  redeemed 
by  the  pledgor  at  his  pleasure  within  a  reasonable  time. 

Manh'TB.  WMtmore,  dQl-^. 

221.  8nch  purchase  is  voidable  by  the  pledgor,  and  not  absolutely 
Toid.  Marsh  vs.  Whitmore,  391-i 

222.  The  pledgor,  having  knowledge  of  all  thedreumstances  of  the 
sale,  after  the  lapse  of  eleven  years  is  barred  in  equity  from  avoiding 
the  sale  by  his  own  laches.  Marsh  vs.  WMtmore,  39M. 

223.  If  such  pledgor  would  avoid  the  eifect  of  such  lapse  of  time  in 
equity,  on  the  ground  of  concealed  fraud,  he  must  set  forth  in  his 
bill  with  particularity,  when  and  by  what  means  the  fraud  was  dis- 
covered. Marsh  vs.  Whitmore,  S91-*. 
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PRESUMPTION. 

224.  The  prodactionof  a  deputy  marshars  commission  and  proof 
that  he  was  in  the  perfonnance  of  the  duties  of  his  office  raises  a  pre- 
sumption that  he  had  taken  all  prerequisite  oaths  required  by  statute ; 
and  a  jury  is  authorized  to  so  find  in  the  absence  of  proof  to  the 
contrary.  United  StattB  ts.  Hudson,  627-*. 

225.  Proof  that  the  'Hron  clad  oath,"  required  by  the  Act  of  1862, 
had  not  been  deposited  with  the  clerk  of  the  District  Court  will  not 
negatiye  such  presumption,  since  it  might  lawfully  have  been  depos- 
ited elsewhere.  United  8tate$  vs.  Hudson,  528-^. 


REAL  ESTATE. 

226.  The  validity  of  a  sale  of  real  estate  by  an  administrator  cannot 
be  avoided  for  iiTegularity  by  a  stranger  to  the  decedents'  title,  if 
the  court  granting  the  license  had' jurisdiction  of  the  matter,  and  the 
deed  is  duly  executed  and  recorded.    B.  S.  Maine,  1867,  c  71,  §  30. 

Burnham  vs.  Hewey^  872-^. 

See  Chattels,  89. 


SALVAGE. 

227.  Salva^T®  amonntingr  to  $850»  or  one  half  of  the  gross  amount 
received  from  the  sale  of  the  property  saved,  is  considered  a  reason- 
able award  for  salvage  service  rendered  in  bringing  a  wreck  into 
port,  found  derelict  in  pleasant  weather,  not  far  from  the  coast,  and 
in  the  accustomed  track  of  coasters  and  fishermen. 

The  W.D.B.,  236J. 

228.  The  assent  of  the  owners  of  the  lost  property,  having  purchased 
the  claim  of  part  of  the  salvors,  is  allowed  from  the  sum  awarded  as 
salvage,  the  amount  that  he  paid  for  the  claim  and  no  more.  The 
law  does  not  allow  an  agent  to  speculate  on  the  misfortunes  of  his 
principal.  The  W,  D.  B.,  23^. 

229.  Services,  performed  in  righting  a  wreck  after  it  is  saved  from 
immediate  danger  and  has  reached  a  port  of  safety,  are  not  properly 
salvage  service,  and  should  be  paid  for  on  the  basis  of  labor  per- 
formed and  services  rendered ;  but  a  contract,  made  between  the  sal- 
vors and  the  persons  furnishing  such  service,  should  be  regarded,  if 
reasonable.  The  W,  D.  B,,  236-*. 
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280.  The  same  rule  applies  to  towage  service  rendered  under  like  cir- 
cumstances. The  W.  D.  B.f  286-^. 

831.  Taxable  costs  and  expenses  are  ordered  paid  from  claimanfa 
moiety  of  gross  sales.  The  W»  D.  B.,  236-^. 

282.  The  master,  in  case  of  necessity*  is  jostifled  in  procaring  a 
loan  to  relieve  his  vessel  and  cargo  from  the  liens  of  salvors  and  pre- 
vent delay  and  expense  in  their  enforcement,  and  for  this  purpose 
he  can  bind  the  vessel  and  cargo.        The  Clotilda  and  Cargo,  412-'. 

288.  A  salvage  air^'eement  between  the  master  and  salvors  is  presumed 
to  be  fair  and  equitable,  and  the  burden  rests  upon  the  claimants  to 
prove  it  contrary  to  equity  and  justice,  or  that  it  was  procured  by 
fraud  and  compulsion.  The  Clotilda  and  Cargo,  412->. 

234.  Such  acrreement  to  pay  a  specific  price,  proved  to  have  been 
entered  into  under  a  mistake  by  both  parties  as  to  the  value  of  the 
property  to  be  saved,  and  manifestly  inequitable,  should  be  disre- 
garded  by  the  admiralty  court  in  awarding  salvage. 

The  Clotilda  and  Cargo,  41 M. 

.286.  A  vessel  cast  upon  the  shore  and  in  imminent  peril  should  bear 
an  equitable  proportion  of  the  salvage  awarded  for  landing  the  cargo, 
when  the  vessel  is  thereby  lightened  and  enabled  to  pass  to  a  place 
of  greater  safety.  The  Clotilda  and  Cargo,  413-^. 

286.  Salvage  for  landing  the  cargo  under  such  circumstances  should 
be  assessed  ratably  upon  the  value  of  the  cargo  and  the  value  of  the 
vessel  after  deducting  the  salvage  chargeable  to  it. 

The  Clotilda  and  Cargo,  418-*. 

237.  A  salvage  of  six  thousand  dollars  is  allowed  for  landing  a  cargo 
from  a  steamer  cast  upon  Wells  Beach  in  December,  and  is  assessed 
upon  the  property  saved  valued  at  $20,000. 

The  ClotUda  and  Cargo,  413-'. 


SEAMEN. 

238.  The  master  of  a  vessel  is  never  Justified  in  chastising  a  seaman 
at  the  wheel,  howsoever  flagrant  his  demeanor  may  be. 

Wagner  vs.  Minot,  313. 

239.  A  discharge  of  seamen  by  the  master  at  the  inception  of  the 
voyage,  for  not  providing  themselves  with  suitable  clothing  and 
bedding  for  the  ordinary  perils  and  risks  of  the  voyage,  is  justifiable. 

Tlie  George  Bumham,  38M. 

240.  It  is  an  implied  obligation  on  the  part  of  seamen,  as  a  part  of 
their  contract,  to  thus  prepare  themselves  to  perform  their  contract 
duty.  The  George  Bumham,  38M. 
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241.  A  discharfire  of  seamen  bj  the  master  at  the  inception  of  the 
Yoyage  is  justifiable,  when  they  are  quarrelsome  and  intend  mischief. 

The  Oeorge  Bumham,  381-*. 

242.  Seameiiy  so  discharged*  are  entitled  to  demand  wa^es  only  for 
the  time  they  have  actually  served        The  George  jBumAam,  881A 


SEAMEN'S  WAGES. 

24S.  A  ship  reached  her  port  of  destination  on  arrivinfl^  at  Falmouth 
with  cargo,  being  there  destined  for  orders,  and  earned  freight  so  as 
to  entitle  the  crew  to  wages.  TJie  Oen.  Chamberlain,  432-^. 

244.  If  the  ship  after  sailing  thence  in  obedience  to  orders  is  lost 
before  arriving  at  her  port  of  discharge,  the  crew  are  entitled  to 
wages  up  to  the  ship's  arrival  and  during  one  half  her  stay  at  Fal- 
mouth. The  Oen,  Chamberlain,  482-^. 

245.  A  crew  shipped  for  a  specified  term  on  a  general  freighting 
voyage  are  entitled  to  their  wages  upon  the  completion  in  safety  of 
each  voyage  during  the  term  of  their  emplojrment,  in  the  absence  of 
agreements  to  the  contrary.  The  Oen,  CTusmberlain,  432-*. 

24C.  No  private  contract  between  the  ship-owner  and  shipper  in 
regard  to  freight  can  affect  the  seamen's  right  to  wages. 

The  Oen.  Chamberlain,  432-^. 

247.  A  stipulation  in  articles,  that  seamen  shall  not  demand  wages 
until  the  arrival  of  the  vessel  at  her  final  port  of  destination,  does  not 
bar  the  seamen  of  their  wages  in  case  the  vessel  is  lost  before  arriv- 
ing at  that  port.  The  Gen,  Chamberlain,  432A 

248.  American  seamen,  discharged  in  a  foreign  port  on  loss  of  the 
vessel  from  unseaworthiness  existing  at  the  inception  of  the  voyage, 
may  recover  under  R.  S.,  §§  4582  and  4588  from  the  owners  three 
months'  extra  wages.  The  Wenonah,  006-^. 

249.  They  cannot  recover  the  penalty  provided  by  R.  8.,  §  4520 for  the 
non-payment  of  wages  then  due  them,  when  the  net  proceeds  from 
the  sale  of  the  vessel  are  insufficient  to  pay  the  officers  and  crew,  and 
it  does  not  appear  that  the  master  could  have  raised  a  sufficient  sum 
for  the  purpose.  The  Wenonah,  606-^. 


SHIPPING  ARTICLES. 

250.  Shipping  articles,  containing  a  clause  prohibiting  seamen  from 
wearing  sheath  knives,  approved,  as  in  accord  with  the  act  of 
Congress  of  July  27,  1866.  The  George  Burnham,  881A 
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SHIP'S-HUSBAND. 

S61.  A  iwrtH>wner«  present  in  a  state  other  than  where  hit  Tenel 
belongs  snd  where  the  other  owners  do  not  reside,  there  superin- 
tend tng  the  repsiis  snd  taking  general  chsige  of  his  Tessel,  does  not 
sot  ss  master,  but  ss  msnsging  owner  snd  ahip's-hnsbsod. 

Th€  Begulator,  17-^. 


SMUGGLING. 

252.  One  aids  in  nmnggUngf  who  goes  sbrosd  with  funds  famished 
by  snother  to  buy  goods  to  be  smuggled  home,  on  buying  the  goods 
for  the  purpose  snd  csusing  the  same  to  be  delivered  to  the  carrier, 
who  smuggles  them  into  his  country,  even  though  such  serrioe  be 
grstuitous.  United  8UMte9  ts.  MarUn,  160-x. 


STATUTE. 
Construction. 

246.  To  construe  a  statute,  effect  should  begiren  toesch  part  of  the 
enactment  if  possible,  thst  the  whole  statute  may  hare  meaning. 

McKaw  YS.  HUL  27^. 

Statutes  of  United  States. 

Baitkbupt  Act  OP  1867,  S§  1,  (452);  2,  (358);  14,  (173-282-341); 

19,  20,  (89);  22,  24,  (163-267);  25,  (296); 
26  «lfc  S  8.  c.  990,  1874,  (570);  29,  (108-163- 
194);  32.  83,  (642);  35,  (108-194-214- 
308-341-630);  36,  (542);  38,  (173);  39, 
(163-341-462);  40,  (250-304-462); 
R  S.,  S  5130,  (630). 

Collection  Act  of  1799,  c.  22,  §§  5,  (78);  23,  (65);  24,  (65-146); 

25,  (65);  45,  (52-146);  46,47,  (52);  48,  (65); 
60,  (52-146);  54,  57,  60,  (146);  71,  (52). 
Modified  by  act  of  1827,  (78). 
Act  of  1848  with  act  of  1866,  c.  201,  S  4,  (65). 
•*      "    1866     "     "    "  1790,  (253). 
"      "    1862,  c.  163,  §  9,  (586). 

Enlistment  Act  of  1802,  c.  9,  §  11;  1813,  c.  16,  §  7;  1814,  c.  10;  1815, 

c,  79,  §  7;  1850,  c.  78,  f  5;  1862,  c.  25,  §  2,  (87). 

Enrollment  Act  of  1793.  c.  8,  (100-331). 

Ibon  Clad  Oath  Act  of  1862,  c.  128  and  acts  of  1789,  c  20,  {  27;  1799, 

c.  19,  §  2;  1806,  c.  21,  (527). 
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JuDiciABT  Act  OF  1789,  c.  20,  §§  11,  (267-452-462);  11  modified 

1839,  0.  36,  (122);  16,  (348);  26,  (462)  27^ 
(52). 

Practice  Act  of  1862,  c.  189,  and  R.  S.  Maine,  c.  82,  §  82,  (406). 

"  "     "    1862,  c.  189;  1864,  c.  210,  §  8;  R.  S.  §  868,  (570). 

RseisTBY  Acts  of  1789,  c.  11;  1792,  c.  1,  (lOO). 

"  "        "  1866,  c.  20,  §  24;  1852,  c.  4,  (192). 

Revenue  Act  of  1864  amended  1866,  c.  184,  (32). 
Sbamjln's  Act  of  1866,  c.  381,  R.  S.  §§  4525,  4529,  4662,  4683,  (606). 

Statutes  of  Maine. 

Attachkbnt  of  Chattels,       1871,  R.  S.  c.  81,  §§  41,  42,  43,  44,  (503). 

ChabtsbP.  M.F.&M.  Ins.  Co.,  1855,  c.  535;  1860,  c.  426;  1862,  o.   168, 

(276). 

Competency  of  WmrsssES,       1871,  R.  S.  c.  82,  $  82,  (406). 

CoBPOBATiON  Acts,  1857,  R.  S.  c.  46,  §  24  and  act  of  1857, 

c.  58,  §§  26,  33;  c.  49,  §  17,  (276). 

FoBEOLOBUBE  OF  MoBTaAGBS,  1838,  c.  333 ;  1840,  R.  S.  c.  125,  §  5,  (3 72). 

Joy  Resolves,  1847,  o.  25;- 1852,  c.  409,  (372). 

Maine  Law,  1858,  c.  33,  (267). 

PooB  Debtobs,  1871,  R.  S.  c.  113,  §  24,  (527). 

Rights  of  Mabbied  Women,  1867,  R.  S.  c.  61,  (620). 

Sales  by  Executobs,  1867,  R.  S.  c.  71,  §  29,  (372). 


SUBROGATION. 
See   Bankruptcy — Lien,  60, 53. 

TOWAGE. 

See  Burden  op  Proof,  79;    Contract,  110,  111,  112; 
Negligence,  211. 


WITNESS. 
See  Evidence,  167, 168, 169, 170. 
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199.  A  mastery  by  furnishing  an  ezplosiye  known  to  him  to  be 

dani^erous  and  unaafe  for  the  use  to  which  it  is  to  be  put,  is  Ruilty  of 
negligence.  Adams  ▼&.  WeH  Roxbury,  576-*. 

200.  A  superintendent  of  the  streets  of  a  city  or  town,  haying 
autnority  to  employ  serrants  for  the  municipality,  to  work  upon  tlie 
roads  under  his  direction,  bears  the  relation  of  vice  principal  to  such 
•errants,  and  negligence  upon  his  part  becomes  the  negligence  of  his 
principal.  AdarM  vs.  West  Boxbury,  676-^ 

201.  A  servant  cannot  recover  for  injuries  sustained  in  the  employ- 
ment of  his  master,  unless  they  were  occasioned  by  the  negligence 
or  want  of  due  and  proper  care  and  prudence  of  the  latter. 

Adams  vs.  West  Bozhury,  670-*. 


MINOR. 

202.  A  minor,  who  has  enlisted  in  the  army  of  the  United  States  with- 
out the  consent  of  his  parent  or  guardian,  must  be  discharged  on 
request  of  his  father.  Bs  Andrews^  87. 


MORTGAGE. 

203.  The  foreclosure  of  a  mortgrasre  of  land  under  o.  833  of  the  laws 
of  Maine  1838  is  invalid,  unless  the  notice  of  foreclosure  and  certifi- 
cate of  its  publication  are  recorded  in  the  registry  where  the  mortgage 
is  recorded,  although  by  the  division  of  the  county  since  the  record 
of  the  mortgage,  the  lands  become  situated  in  another  county  at  the 
time  of  the  foreclosure  proceedings.        Bumham  vs.  Hewey,  372-^. 

204.  Presumption  of  payment  of  a  mortgage  debt  arises  after  the 
lapse  of  fifty  years,  when  the  original  mortgage  and  notes  secured  by 
it  are  not  produced  and  the  premises  have  been  occupied  nearly  the 
whole  period  by  the  mortgageor.  BumJiam  vs.  Hetoey,  372-^ 

205.  Such  presumption  is  rebutted  by  proof  that  the  mortgage  debt  has 
not  been  paid,  and  that  the  mortgage  has  always  been  regarded  as 
outstanding  by  the  mortgageor.  Bumham  vs.  Hewey,  372-^. 

206.  An  endorsement  hy  the  mortgageor  upon  a  chattel  mortgage, 
subjecting  chattels  acquired  after  the  date  of  the  mortgage  to  its 
operation,  made  in  fraud  of  the  bankrupt  act,  does  not  invalidate 
the  mortgage  otherwise  valid,  but  simply  fails  of  its  purpose. 

Be  Bakery  693-^ 

See  Bankruptcy — Fraudulent  Preference,  26,  26,  27,  28,  29,  30,  31, 
82,37;  Sale,  69. 
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NEGLIGENCE. 

207.  A  passenfirer  upon  a  steamboat  in  failing  to  secure  his  stateroom 
door  by  both  lock  and  bolt,  'when  both  are  provided,  is  guilty  of 
negligence.  The  John  Brooks,  439-^. 

208.  Such  passenger,  haying  his  money  stolen  from  his  stateroom  by 
reason  of  his  neglect  to  both  look  and  bolt  his  door  and  without 
fault  of  the  officers  of  the  boat,  cannot  recover  the  same  from  the 
owners  of  the  steamer.  The  John  Brooks,  439-^. 

aoo.  Reasonable  precautions  only  are  required  of  the  owners  of 
a  steamboat  to  preserve  the  property  of  passengers  from  loss. 

The  John  Brooks,  489-^. 

210.  A  watch,  to  observe  all  persons  that  enter  a  stateroom  door,  is 
not  required.  The  John  Brooks,  439-^. 

211.  When  towasre  is  voluntarily  attempted  in  dangerous  and 
perilous  places,  the  tug  must  exercise  skill  and  care  commensurate 
with  the  perils  it  assumes  to  encounter.         The  Tug  Adelia,  SOM. 

See  Mastbb  and  Servant,  196-201. 


NEW  TRIAL. 

212.  A  new  trial  will  not  be  granted  where  substantial  justice  has  been 
done,  although  some  errors  occurred  at  the  triaL 

United  States  vs.  Martin,  166->. 

213.  A  new  trial  will  not  be  granted  because  of  the  exclusion  of  the 
quesiion  by  defendant's  counsel  to  a  government  witness  on  cross 
examination,  whether  he  had  not  testified  to  a  specific  fact  on  a 
former  trial,  when  it  appears  that  the  defendant  has  not  suffered 
wrong  or  prejudice  thereby.  United  States,  vs.  Hudson,  527-i. 


OFFICER, 

214.  An  officer  has  a  right  to  require  indemnity  from  the  plaintiff 
before  he  is  compelled  to  attach  property  of  the  debtor. 

Marsh  vs.  Whitmore,  891-*, 


PARTNERSHIP, 

215.  A  partnership  may  exist  in  a  single  shipment,  or  adventure;  and 
persons  owning  merchandise  in  common,  who  ship  it  on  joint  account 
and  risk  for  sale,  are  copartners  in  the  adventure. 

2d0  Hhds.  Molasses,  24-^. 
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tl6.  A  flrm  creditor  cannot  than  in  tfaa  aaiete  of  a 

until  bit  creditors  aro  paid  if  tba  otbor  partnen  are  nol 
there  be  no  firm  aaaeta.  Be 


tn.  A  eop^rtiienibf p  fa  not  csCaMMied  by  a  writine,  stip>ii]aiiBf 
that  the  first  party  sball  farnitb  $3,000  and  his  senrioes  to  the 
to  be  used  in  hia  bosinesa  for  one  year  ai  a  atipnlatod  price, 
the  first  par^  may  elect  to  become  a  peraunent  and  eqnal 
by  increaaing  the  aom  f  nmiaiied  to  $5,000  or  to  withdraw  tlie 
and  that  the  aom  so  furnished  meantime  ahall  not  be  chacseable  witk 
losses,  notwithstanding,  a  provision  in  the  writing  that  the  fiisl 
party  ''becomes  a  partner  in  said  business  from  this  date  under 
the  above  conditional  and  under  a  specified  firm  name. 

Jf  ottodfcs  VBb  Rogen,  MT-*. 

S18.  Sacta  first  partjt  who  transacts  business  under  such  firm  name, 
and  who  holds  himself  out  to  the  public  aa  a  copartner  in  the  busi- 
ness, is  liable  to  creditors  aa  a  copartner,  and  in  caae  of  insolTciicy 
of  both  partners,  the  sum  so  contributed  by  him  to  the  bosinesa  is 
partoersbip  assets.  MaUoekM  ts*  Bogtn,  MT-^. 

See  BankBUPTCY — Diachaigo,  Si,  28,  %i;  Fraudulent  Preferenoa, 
88,80. 


PLEDGE. 

81$.  Bonds,  pledged  as  secarltj  for  liability  incurred  by  the  pledgee, 
cannot  be  purchased  by  him,  even  though  they  are  sold  at  public 
auction.  JforsAvs.  WhUmort,  391-^, 

220.  Bonds,  purchased  by  the  pledgee  at  such  sale,  may  be  redeemed 
by  the  pledgor  at  his  pleasure  within  a  reasonable  time. 

JTotsAts.  TFAitmore,  891->. 

221.  8acb  purchase  is  voidable  by  the  pledgor,  and  not  absolutely 
Toid.  Mar$h  vs.  WhUmare,  891-1 

222.  The  pledgor,  having  knowledge  of  all  the  cireumstances  of  the 
sale,  after  the  lapse  of  eleven  years  is  barred  in  equity  from  avoiding 
the  sale  by  his  own  laches.  Marsh  va.  Whitmare,  80M. 

228.  If  such  pledgor  would  avoid  the  effect  of  such  lapse  of  time  in 
equity,  on  the  ground  of  concealed  fraud,  he  must  set  forth  in  his 
bill  with  particularity,  when  and  by  what  means  the  fraud  was  dis- 
covered. MoTth  va.  WkUmore,  891-*. 
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PRESUMPTION, 

224  The  prodnctionof  a  deputy  marshal's  commission  and  proof 
that  he  was  in  the  performance  of  the  duties  of  hia  office  raises  a  pre- 
anmption  that  he  had  taken  all  prerequisite  oaths  required  hy  statute ; 
and  a  jury  is  authorized  to  so  find  in  the  absence  of  proof  to  the 
contrary.  United  States  vs.  Hudson,  627-'. 

226.  Proof  that  the  ^ron  clad  oath,**  required  by  the  Act  of  1862, 
had  not  been  deposited  with  the  clerk  of  the  District  Court  will  not 
negative  such  presumption,  since  it  might  lawfully  have  been  depos- 
ited elsewhere.  United  States  vs.  Hudson^  62M. 


REAL  ESTATE. 

22^.  The  Talldity  of  a  sale  of  real  estate  by  an  administrator  cannot 
be  avoided  for  Irregularity  by  a  stranger  to  the  decedents'  title,  if 
the  court  granting  the  license  had*  jurisdiction  of  the  matter,  and  the 
deed  is  duly  executed  and  recorded.    R.  8.  Maine,  1867,  c.  71,  §  30. 

Burnham  vs.  Hewey,  872-^. 

See  Chattels,  89. 


SALVAGE. 

227.  SalTa^re  amounting  to  $850,  or  one  half  of  the  gross  amount 
received  from  the  sale  of  the  property  saved,  is  considered  a  reason- 
able award  for  salvage  service  rendered  in  bringing  a  wreck  into 
port,  found  derelict  in  pleasant  weather,  not  far  from  the  coast,  and 
in  the  accustomed  track  of  coasters  and  fishermen. 

The  W,  D.B,,  2S6-*. 

228.  The  agront  of  the  owners  of  the  lost  property,  having  purchased 
the  claim  of  part  of  the  salvors,  is  allowed  from  the  sum  awarded  as 
salvage,  the  amount  that  he  paid  for  the  claim  and  no  more.  The 
law  does  not  allow  an  agent  to  speculate  on  the  misfoHunes  of  his 
principal.  The  W.  /).  jB.,  236-*. 

229.  ServlceSy  performed  in  righting  a  wreck  after  it  is  saved  from 
immediate  danger  and  has  reached  a  port  of  safety,  are  not  properly 
salvage  service,  and  should  be  paid  for  on  the  basis  of  labor  per- 
formed and  services  rendered ;  but  a  contract,  made  between  the  sal- 
vors and  the  persons  furnishing  such  service,  should  be  regarded,  if 
reasonable.  Tht  W,  J),  £.,  236-S. 
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280.  The  same  rale  applies  to  towage  eenrioe  rendered  under  like  cir- 
cumstances. The  W.  D.  B.f  296-^ 

281.  Taxable  costs  and  expenses  are  ordered  paid  from  eUdmanf  s 
moiety  of  gross  sales.  The  W.  D.  B.,  285-^. 

282.  The  master.  In  case  of  necessity*  is  justified  in  proooring  a 
loan  to  relieve  his  vessel  and  cargo  from  the  liens  of  salvors  and  pre- 
vent delay  and  expense  in  their  enforcement,  and  for  this  purpose 
he  can  bind  the  vessel  and  cargo.        The  Clotilda  and  Cargo,  412-^. 

288.  A  salvage  agreement  between  the  master  and  salvors  is  presumed 
to  be  fair  and  equitable,  and  the  burden  rests  upon  the  claimants  to 
prove  it  contrary  to  equity  and  Justice,  or  that  it  was  procured  by 
fraud  and  compulsion.  The  Clotilda  and  Cargo,  412-*. 

284.  Such  agreement  to  pay  a  specific  price,  proved  to  have  been 
entered  into  under  a  mistake  by  both  parties  as  to  the  value  of  the 
property  to  be  saved,  and  manifestly  inequitable,  should  be  disre- 
garded by  the  admiralty  court  in  awarding  salvage. 

The  Clotilda  and  Cargo,  41M. 

.286.  A  vessel  cast  upon  the  shore  and  in  imminent  peril  should  bear 
an  equitable  proportion  of  the  salvage  awarded  for  landing  the  cargo, 
when  the  vessel  is  thereby  lightened  and  enabled  to  pass  to  a  place 
of  greater  safety.  The  Clotilda  and  Cargo,  418-^. 

286.  Salvage  for  landing  the  cargo  under  such  circumstances  should 
be  assessed  ratably  upon  the  value  of  the  cargo  and  the  value  of  the 
vessel  after  deducting  the  salvage  chargeable  to  it. 

The  Clotilda  and  Cargo,  41M. 

287.  A  salvage  of  six  thousand  dollars  is  allowed  for  landing  a  cargo 
from  a  steamer  cast  upon  Wells  Beach  in  December,  and  is  assessed 
upon  the  property  saved  valued  at  $20,000. 

The  ClotUda  and  Cargo,  418-^. 


SEAMEN. 

238.  The  master  of  a  vessel  is  never  Justified  in  chastising  a  seaman 
at  the  wheel,  howsoever  flagrant  his  demeanor  may  be. 

Wagner  vs.  Minot,  818. 

289.  A  discharge  of  seamen  by  the  master  at  the  inception  of  the 
voyage,  for  not  providing  themselves  with  suitable  clothing  and 
bedding  for  the  ordinary  perils  and  risks  of  the  voyage,  is  Justifiable. 

The  George  Bumham,  881-*. 

240.  It  is  an  implied  ohligation  on  the  part  of  seamen,  as  a  part  of 
their  conti'act,  to  thus  prepare  themselves  to  perform  their  contract 
duty.  The  George  Bumham,  881-^. 
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241.  A  dischargre  of  seamen  by  the  master  at  the  inception  of  the 
Toyage  is  justifiable^  when  they  are  quarrelsome  and  intend  mischief. 

The  George  Bumfiam,  381-*. 

242.  Seamen,  so  discharged,  are  entitled  to  demand  wages  only  for 
the  time  they  have  actually  served.        The  George  Bumhamf  381-^. 


SEAMEN'S  WAGES. 

248.  A  ship  reached  her  port  of  destination  on  arriving  at  Falmouth 
with  cargo,  being  there  destined  for  orders,  and  earned  freight  so  as 
to  entitle  the  crew  to  wages.  Tf^  Geru  Chamberlain,  432-^. 

244.  If  the  ship  after  sailing  thence  in  obedience  to  orders  is  lost 
before  arriving  at  her  port  of  discharge,  the  crew  are  entitled  to 
wages  up  to  the  ship's  arrival  and  during  one  half  her  stay  at  Fal- 
mouth. The  Gen.  CfiamberlcUnf  432-*. 

245.  A  crew  shipped  for  a  specified  term  on  a  general  freighting 
voyage  are  entitled  to  their  wages  upon  the  completion  in  safety  of 
each  voyage  during  the  term  of  their  employment,  in  the  absence  of 
agreements  to  the  contrary.  The  Gen,  CJiamberlain,  432-'. 

246.  No  private  contract  between  the  ship-owner  and  shipper  in 
regard  to  freight  can  affect  the  seamen's  right  to  wages. 

The  Gen.  Chamberlain,  432-^. 

247.  A  stipulation  in  articles,  that  seamen  shall  not  demand  wages 
until  the  arrival  of  the  vessel  at  her  final  port  of  destination,  does  not 
bar  the  seamen  of  their  wages  in  case  the  vessel  is  lost  before  arriv- 
ing at  that  port.  The  Gen,  Chamberlain,  432-^. 

248.  American  seamen,  discharged  in  a  foreign  port  on  loss  of  the 
vessel  from  unseaworthiness  existing  at  the  inception  of  the  voyage, 
may  recover  under  R.  S.,  §§  4582  and  4583  from  the  owners  three 
months'  extra  wages.  The  Wenonah,  006-^. 

249.  They  cannot  recover  the  penalty  provided  by  R.  8.,  §  4529 for  the 
non-payment  of  wages  then  due  them,  when  the  net  proceeds  from 
the  sale  of  the  vessel  are  insufficient  to  pay  the  officers  and  crew,  and 
it  does  not  appear  that  the  master  could  have  raised  a  sufficient  sum 
for  the  purpose.  The  Wenonah,  606-^. 


SHIPPING  ARTICLES. 

250.  Shippings  articles,  containing  a  clause  prohibiting  seamen  from 
wearing  sheath  knives,  approved,  as  in  accord  with  the  act  of 
Congress  of  July  27,  1866.  The  George  Burnham,  381-^. 


